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NOTE  TO  SECOND  EDITION. 


The  cases  coming  within  the  province  of  this  treatise 
decided  within  the  last  five  years  have  been  incorporated 
into  the  text  and  noteB  of  this  edition.  Much  new  mat- 
ter has  thus  been  added  ;  but  by  changes  in  type  and  size 
of  the  pages,  by  omitting  spaces  between  the  sections  and 
by  substituting  in  some  instances  references  to  statutes  in 
place  of  statements  of  their  substance,  the  size  of  the  vol- 
umes has  not  been  materially  increased. 

Important  changes  and  additions  have  been  made  in 
that  part  of  the  work  relating  *  to  Mechanics'  Liens.  In 
this  part  alone  there  are  about  a  hundred  pages  of  new 
matter,  and  the  number  of  citations  added  is  more  than 
twelve  hundred. 

In  addition  to  the  usual  references  to  the  official  re- 
ports, references  have  been  made  to  the  Reporters  of  the 
National  Reporter  System,  and  to  the  American  Decisions, 
American  Reports,  and  American  State  Reports,  for  cases 
also  found  in  these  reports ;  thus  in  many  instances  giv- 
ing references  to  two  or  three  reports  for  the  same  case. 
Many  cases  in  the  Reporters  are  also  referred  to  which 
have  not  yet  appeared  in  the  official  reports. 

L.  A.  J. 
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PREFACE. 


Ten  years  ago,  I  published  a  treatise  on  the  Law  of 
Mortgages  of  Real  Property.  This  was  followed  by  two 
other  treatises  which  were  intended  to  complete  the  con- 
sideration of  the  general  subject  of  mortgages,  —  one 
upon  Railroad  Mortgages,  and  the  other  upon  Chattel 
Mortgages.  In  the  Preface  to  the  first  edition  of  the 
latter  work,  published  seven  years  ago,  I  said  :  — 

I  hare  regarded  these  yolumes  upon  different  phases  of  the 
■abject  of  mortgages  as  constituting  in  fact  one  work  covering 
the  whole  subject;  and  I  have,  therefore,  referred  from  one 
treatise  to  another  as  freely  as  I  would  to  other  sections  of 
tbe  same  treatise.  It  is  my  purpose  to  follow  this  method  still 
further,  in  the  preparation  of  two  other  treatises, —one  upon 
Pledges,  including  Collateral  Securities,  and  one  upon  Liens,  — 
which,  with  those  I  have  already  published,  will  form  a  complete 
series  of  works  on  Proper  Securities.  The  three  forms  of 
security  upon  property  —  Mortgages,  Pledges,  and  Liens  —  will 
then  be  treated  in  works  which  are  not  only  separately  complete, 
but  which  will  also  have  reference  to  the  relations  of  the  sub- 
jects to  each  other. 

The  task  which  I  then  set  for  myself  I  now  complete 
in  publishing  the  present  work  upon  Liens.  Much  hard 
labor  —  all  of  it,  so  far  as  authorship  is  concerned,  being 
my  own  personal  labor — has  gone  into  these  seven  vol- 
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nines.  The  favor  with  which  the  profession  has  received 
the  works  of  this  series,  heretofore  published,  I  attribute 
largely  to  the  fact  that  I  have  dealt  with  the  subjects 
at  close  quarters,  so  to  speak ;  that  is,  I  have  sought  to 
examine  the  subjects  in  such  detail  as  to  enable  me  to 
state  and  discuss  all  the  difficult  and  doubtful  questions 
that  have  arisen  and  been  passed  upon  by  the  courts. 
Many  of  these  might  have  been  hidden  or  passed  by 
under  a  statement  of  an  elementary  principle;  but  as 
these  works  were  intended  for  the  practising  lawyer, 
rather  than  the  student,  I  have  deemed  it  my  province 
to  find  out  the  uncertainties  in  the  law,  and,  if  I  could, 
to  refer  them  to  some  principle,  or  to  classify  them,  and 
at  least  to  state  them,  if  I  could  do  no  more. 

The  subjects  with  which  these  works  deal  have  their 
full  share  of  intricate  questions ;  and  the  subject  of  Liens 
not  less  than  the  others.  A  formidable  difficulty  in  mak- 
ing a  satisfactory  treatise  upon  the  subject  of  Liens  has 
been  encountered  in  the  statutory  law  which  forms  so 
important  a  part  of  it  It  is  not  so  much  that  new  liens 
have  been  created  by  statute,  as  that  the  common  law 
liens  upon  personal  property,  as  well  as  equitable  liens 
upon  both  personal  property  and  real  property,  have  been 
in  many  instances  modified  or  enlarged.  By  statute,  more- 
over, maritime  liens  have  been  in  like  manner  affected. 
Finally,  many  liens  have  been  created  which  had  never 
been  asserted  at  law  or  in  equity,  or  in  the  admiralty. 
The  statutory  law  is,  however,  no  less  important  than 
the  judicial,  to  a  complete  understanding  of  the  subject; 
and,  besides,  the  decisions  of  the  courts  are  largely  based 
upon  the  statutes,  and  can  be  understood  only  by  ref- 
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PREFACE. 

erence  to  them.  I  have  therefore  deemed  it  essential 
to  state  the  statute  law,  sometimes  in  the  language  of 
the  statutes,  and  sometimes  briefly  and  in  substance. 
This  part  of  the  work  has  been  more  difficult  than  any 
other, 

L.  A.  J. 

Boaroi,  Jum  4, 1888. 
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THE  LAW  OF  LIENS 

AT   COMMON  LAW,  BY    STATUTE,  EQUITABLE, 
AND  MARITIME. 


LIENS   AT   COMMON  LAW. 

L  Definition  and  limitation  of  the  inb-  I  TIT.  Poueinon  i 
jecl,  1-13. 
IL  Specific  and  general  liens,  14-19/         ) 

I.  Definition  and  Limitation  of  the  Subject. 

1.  Introductory.  —  The  present  chapter  ia  intended  merely  as 
an  introduction  to  the  general  subject  of  common  law  Hens. 
Liens  at  common  law  naturally  introduce  the  other  forms  of  liens 
treated  of,  namely,  equitable  liens,  liens  by  statute,  and  maritime 
liens.  The  characteristics  of  these  liens  are  generally  described 
by  stating  how  they  differ  from  liens  at  common  law. 

The  common  law  liens  attach  exclusively  to  personal  property,1 
though  there  are  also  liens  npon  personal  property  in  equity  and 
by  statute.  The  common  law  Hens  upon  personal  property  are, 
in  many  instances,  modified  or  enlarged  by  statute ;  while  also 
equitable  liens,  upon  both  personal  property  and  real  property, 
are  in  many  instances  modified  or  enlarged  by  statute.  By  stat- 
ute, moreover,  maritime  liens  are  in  like  manner  affected.  Finally, 
new  liens  have  been  created  by  statute  which  had  never  been  as- 
serted at  law  or  in  equity,  or  by  maritime  law.  It  is  impossible 
therefore  to  treat  of  all  common  law  liens  by  themselves ;  to  treat 
of  all  equitable  liens  by  themselves ;  and  then  to  treat  of  all  mari- 
time liens  by  themselves.  The  subject  mast  be  divided  by  refer- 
i  Oxuham  v.  EadaUe,  S  T.  *  J.  «3 ;  Gladstone  v.  Birlej,  2  Met.  401, 40*. 

vol.  L  1  1 
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ence  to  the  ^ub^eHt-rfiatter  of  the  liens :  first,  by  reference  to  the 
kinds  of  flr^pfefty  to  be  affected,  and  then  by  reference  to  the 
classes  <H  persons  in  whose  favor  the  liens  arise.  As  to  the  kinds 
of  p'rpperfy,  there  are  the  two  natural  divisions  of  personal  and 
mil  "t  "and  maritime  property,  being  governed  by  peculiar  laws, 
'.  ."forma  a  third  division.  When  we  come  to  the  consideration  of 
•  'the  liens  pertaining  to  the  several  trades  and  callings,  such  as  the 
liens  of  attorneys,  bankers,  and  others,  within  the  division  of  liens 
upon  personal  property,  it  has  seemed  best  to  treat  of  them  in 
separate  chapters,  because  these  liens  generally  differ  from  each 
other  by  marked  peculiarities;  and,  moreover,  as  a  matter  of 
practical  convenience  in  referring  to  the  book,  it  has  seemed  bet- 
ter to  arrange  the  subjects  alphabetically,  rather  than  to  attempt 
an  order  of  arrangement  as  indicated  by  the  principles  govern- 
ing these  liens. 

The  introductory  chapters  upon  Common  Law  Liens,  Equita- 
ble Liens,  and  Statutory  Liens  treat  of  some  of  the  principal 
characteristics  of  these  liens  in  a  general  manner ;  but  reference 
should  be  had  to  other  parts  of  the  work  treating  of  particular 
liens  for  a  fuller  development  and  illustration  of  many  points 
touched  upon  in  these  general  chapters,  and  for  others  not  referred 
to  in  them.  As  regards  liens  npon  personal  property,  there  are 
some  principles  and  r.ules  applicable  to  several  different  kinds  of 
liens  in  respect  to  the  assignment,  waiver,  and  enforcement  of 
these  liens;  and  therefore  the  first  volume,  which  is  devoted  to 
liens  upon  personal  property,  closes  with  general  chapters  relating 
to  the  Assignment  of  Liens,  the  Waiver  of  Liens,  and  Enforce- 
ment of  Liens. 

2.  The  word  "Hen"  is  here  used  in  its  legal  and  techni- 
cal sense.1  Much  confusion  has  arisen  from  using  the  word  in 
a  loose  manner,  at  one  time  in  its  technical  sense,  and  at  another 
in  its  popular  sense.     It  is  often  convenient  and  proper  to  speak 

'  The  word  "  lien  "  became  a  law  term  rily   means   to  "  tie,"    to   "  bind."     The 

at  a  comparatively  recent  date.    The  right  common  law  right  of  retainer  implies  poa- 

exlsted,  under  the  name  of  a  right  of  re-  session  ;  and  a  common  law  lien  implies 

taincr,  ■«  early  as  the  reign  of  Edward  possession  ;   but  the  term   is   sometimes 

IT. ;  bat  the  name  "  lien  "  does  not  seam  used  in   a  broader  sense  than    the  lien 

to  hare  been  given  to  ihis  right  till  abont  right  to  retain  :  it  ii  often  used  to  desig- 

the  beginning  of  the  eighteenth  century,  nate    rights  which  do  cot    depend   npon 

The  word  isderived  from  [he  French, and,  possession,   as   in    the  case   of  statutory, 

further  back,  from  the  Latin,  and  prima-  equitable,  end  maritime  liene. 
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of  the  lien  of  a  mortgage,  or  of  the  lien  of  a  pledge.  Of  coarse 
it  will  often  happen,  when  the  word  is  used  in  thia  sense,  that  the 
description  of  the  lien  shows  that  the  word  is  used  merely  to 
denote  the  charge  or  incumbrance  of  a  mortgage,  pledge,  attach- 
ment, or  judgment.  And  so  in  many  other  instances  the  word  is 
used  in  a  popular  sense  to  denote  a  charge  which  is  not  in  a  strict 
sense  a  lien  by  law,  custom,  statute,  or  in  equity.  Bnt  in  a  trea- 
tise upon  the  subject  it  is  imperative,  not  only  to  use  the  word  in 
its  proper  sense,  but  also  to  distinguish  between  the  proper  and 
improper  use  of  the  word  in  the  decisions  that  are  nsed  as  authori- 
ties, or  are  commented  upon. 

3.  Definitions.  —  A  lien  has  been  well  defined  to  be  "a  right 
in  one  man  to  detain  that  which  is  in  his  possession,  belonging 
to  another,  till  certain  demands  of  him,  the  person  in  possession, 
are  satisfied.1'1  The  code  of  California3  declares  that  "a  lien  is 
a  charge  imposed  in  some  mode,  other  than  by  a  transfer  in  trust, 
upon  specific  property  by  which  it  is  made  security  for  the  per- 
formance of  an  act." 

"  The  term  <  lien,' "  says  Chancellor  Bland,"  8  "  is  applied  in 
various  modes;  but,  in  all  cases,  it  signifies  an  obligation,  tie,  or 
claim  annexed  to  or  attaching  upon  property,  without  satisfying 
which  such  property  cannot  be  demanded  by  its  owner.  Lien,  in 
its  proper  sense,  is  a  right  which  the  law  gives.  But  it  is  usual 
to  speak  of  lien  by  contract,  though  that  be  more  in  the  nature  of 
an  agreement  for  a  pledge.  And  there  are  Hens  which  exist  only 
in  equity,  and  of  which  equity  alone  can  take  cognizance.  The 
existence  of  a  lien,  however,  and  the  benefit  which  may  be  de- 
rived from  it,  as  well  as  the  mode  in  which  that  benefit  may  be 
obtained,  depeud  upon  principles  of  Law  and  circumstances  so  va- 
rious that  it  is  always  indispensably  necessary  carefully  to  attend 
to  those  particulars  by  which  its  very  substance  may  be  materially 
affected." 

4.  A  lien  at  law  is  an  implied  obligation  whereby  property 
is  bound  for  the  discharge  of  some  debt  or  engagement.  It  is 
not  the  result  of  an  express  contract ;  it  is  given  by  implication  of 

1  Hammond*  i>.  Barclay,  a  East,  227,  Code.    So  in  Vert*  Dakota  and  Sooth 

MS.  par  QroaB,  J.;  and  aac  McCaffrey  v.  Dakota:  Dak.  Code*,  1883,  |  1697  o(  Civ. 

Wooden,  62  Barb.  316,  323,  per  John-  Code.    Oklahoma  :    Comp.   Slaia,    ISM, 

■on,  J.  §  32B». 

1  Codet  and  Stats.  1885,  $  2872  of  dr.  *  Bidgclj  v.  Iglebart,  3  Bland  Co.  1*0. 
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law.1  It  is  true  that  we  often  speak  of  a  lien  by  contract;  bat 
such  an  obligation  ie  rather  in  the  nature  of  an  agreement  for  a 
pledge  or  mortgage.  In  its  strict  and  proper  sense  a  lien  is  a 
right  which  the  law  gives,  for,  to  make  a  lien  by  law,  possession 
must  be  given,  and  possession  nnder  a  contract  for  security  gener- 
ally constitutes  a  pledge  or  a  mortgage,  according  to  the  terms  of 
the  contract.  A  lien  by  contract  without  possession  is  an  equi- 
table lien  or  charge.  If  a  lien  be  given  by  express  contract  in 
a  case  where  the  law  would  otherwise  imply  a  lien,  the  express 
stipulation  excludes  the  implied  lien,  and  limits  the  rights  of  the 
parties  to  the  express  contract.3 

6.  A  lien  by  oontraot  exists  only  where  it  is  expressly  agreed 
that  a  party  may  retain  the  property  as  security  for  the  work 
done  or  expense  incurred  in  respect  of  it.  There  must  be  some- 
thing more  than  a  contract  for  the  payment  of  the  price.  The 
law  implies  no  lien  from  such  a  contract,  but  the  parties  may  so 
form  their  contract  as  to  create  a  lien,  if  they  choose.1 

A  lien  by  contract  cannot,  any  more  than  an  implied  lien, 
exist  without  possession.  The  contract  itself  is  not  equivalent 
to  possession,  and  it  does  not  give  possession.  Thus  a  declara- 
tion at  the  end  of  a  promissory  note  or  other  obligation,  that  it 
constitutes  a  lien  upon  certain  property,  does  not  amount  to  a 
contract  for  a  lien,  unless  the  creditor  retains  possession  of  the 
property.4 

6.  It  was  at  one  time  doubted  whether  a  lien  oould  exist  at 
common  law  where  the  parties  had  specially  agreed  as  to  the 
prioe  ;*  but  this  doubt  was  removed  by  the  judgment  in  Chase 

i  In  rt  LeiLh'a  Estate,  L.   R.  1   P.   C.  the  mag*  of  their  dealing  may  be  anch 

296,  305,  per  Lord  West  bury  ;  Gladstone  thai  the  lair  will  create  a  lieD.    For  in- 

F.  Birlev.S  Mer.  401,404,  per  Grant,  Mob-  stance,  the  course  o£  their  dealing  maj  be 

ter  of  the  Roll*  ;  Wilson   v.  Heather,  5  that  payment  for  serricei  ia  always  inmlo 

Taunt.  642,  646 ;  Ridgel;  v.   Iglehart,  8  before  the  property  ia  taken  away." 
Bland,  £40 ;  Cumminga  v.  Harria,  3  Vt.        *  In  rt  Leith'a  Estate,  L.  R.  1   P.  C. 

244,  £3  An.  Dec.  206.    In  the  latter  case  396. 

Hutchinson,  C.  J.,  said;  "The  usual  caaea         >  Cumminga   tr.  Harria,  3  Vt.  244,  23 

'in  which  the  law  creates  a  lien  are,  where  Am.  Dec  306. 

the  person  performing  services  would  hare        *  Roberta  v.  Jacks,  31   Ark.  597,   25 

no  other  aure  remedy,  aj   a  blacksmith  Am.  Rep.  5B4  ;  Bamett  u.  Mason,  7  Ark. 

shoeing  a  horse  for  a  stranger;  or  a  watch-  253;  Waddell  v.  Carlock,  41  Ark.  313. 
maker  cleaning  a  watch  for  a  stranger ;        *  Brenan  b.  Cnrrint,  Saver,  324 ;  Case 

or  an  innkeeper  famishing  entertainment  of  an  Hostler,  Yelr.  67,  note;  Stevenson 

for  travellers  ;  and,  where  the  persona  ap-  ».  Blakelock,  1  M.  &  3.  US. 
plying  for  those  cervices  are  not  strangers, 
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v.  Westmore,1  and  the  rule  was  there  established  that  such  agree- 
ment does  not  impair  the  right  of  lien  unless  a  future  time  of  pay- 
ment is  fixed  by  the  parties,  or  some  other  stipulation  be  made 
which  is  inconsistent  with  the  lien.  Lord  Ellen  borough,  deliver- 
ing the  judgment  of  the  court  in  this  case,  said :  "  We  believe 
the  practice  of  modern  times  has  not  proceeded  upon  any  distinc- 
tion between  an  agreement  for  a  stipulated  price  and  the  implied 
contract  to  pay  a  reasonable  price  or  sum  ;  and  that  the  right  of 
detainer  has  been  practically  acknowledged  in  both  cases  alike. 
In  the  case  of  Wolf  v.  Summers,3  Mr.  J.  Lawrence  does  not  ap- 
pear to  have  been  aware  of  any  such  distinction.  It  is  impossible, 
indeed,  to  find  any  solid  reason  for  saying  that,  if  I  contract  with 
a  miller  to  grind  my  wheat  at  15a.  a  load,  he  shall  be  bound  to 
deliver  it  to  me,  when  ground,  without  receiving  the  price  of  his 
labor ;  but  that,  if  I  merely  deliver  it  to  him  to  grind,  without 
fixing  the  price,  be  may  detain  it  until  I  pay  him,  though  prob- 
ably he  would  demand,  and  the  law  would  give  him,  the  very  same 
sum.  Certainly,  if  the  right  of  detainer,  considered  as  a  right  at 
common  law,  exists  only  in  those  cases  where  there  is  no  manner 
of  contract  between  the  parties,  except  such  as  the  law  implies, 
this  court  cannot  extend  the  rule  ;  and  authorities  were  quoted  to 
establish  this  proposition  ;  hot,  upon  consideration,  we  are  of 
opinion  that  those  authorities  are  contrary  to  reason,  and  to  the 
principles  of  law,  and  ought  not  to  govern  our  present  decision." 

The  learned  Chief  Justice  notices  in  detail  some  of  the  early 
authorities  and  dicta  in  which  it  was  held  that  the  fixing  of  a 
price  beforehand  defeats  the  exercise  of  the  right  of  Hen.8     But 

1  S  If.  &  8.  180  (1816).  ell  v.  Simpson,  16  Vn.  US.    Chief  Jus 

1  'i  Cumpb.  631.  tice  Ellen  borough,  however,    in    Chase  b. 

*  In  3  Hoi.  Abr.  92,  a  dictum  of  Wil-  Westmore,   SM.4S,  180,  suggests  that 

llama,  J.,  is  quoted  in  these  words :  "  If  Williams,  J.,  above  quoted,  should  be  un- 

I  pat  mj  clothes  to  a  tailor  to  make,  he  deratuod  to  •peak  of  a  contract  for  lime, 

may  keep  them  until  satisfaction  for  the  ai  well  as  the  amount  of  payment,  and 

making.    Bat  if  I  contract  with  a  tailor  that  tbe  authorities  built  upon  his  saying 

that  he  shall  have  so  much  for  making  my  are  founded  on  a  mistake  ;  for  the  earliest 

apparel,  he  cannot  keep  them  until  satis-  authority  on   the  subject    makes  no  uia- 

f action  for  tbe  making."    See,  also,  dictum  Unction  between  an  implied  contract  and 

of  Lord  Holt  in  Collins  d.  Ongly,  Selw.  a  contract  for  fixed  price.    This  authority 

N.P.12S0;  and  the  case  of  Breuan  v.  is  in  the  Year  Book,  Easter  Term,  5  Edw- 

Cnrrinl,  Bayer,  28*.     There   ere  expree-  IV.  foL  S,  b.    "  Note,  also  by  Haydon,  that 

aions  in  other  eases  to  the  effect  that  a  lien  an  hotter  may  detain  a  horse  if  tbe  roaa- 

ia  a  right  accompanying  an  implied  eon-  ter  will  not  pay  htm  for  hia  eating.     Tbe 

tract,  as  by  the  Lord  Chancellor  in  Cow-  same  law  is,  if  a  tailor  make  me  a  gown, 
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all  this  is  now  chiefly  interesting  as  showing  the  history  of  the 
doctrine,  for  since  the  judgment  in  Chase  v.  Westmore  it  is  every- 
where held  to  be  immaterial  as  regards  the  lien  whether  the  price 
be  fixed  by  special  agreement  or  not.1 

7.  A  lien  by  express  contract  supersedes  the  lien  implied 
at  common  law;  s  but  upon  a  failure  of  the  owner  of  the  prop- 
erty to  comply  with  the  stipulations  of  the  contract,  so  that  a 
lien  can  arise  within  its  terms,  the  common  law  lien  may  attach. 
Thus,  where  one  agreed  to  supply  to  the  owner  of  a  sawmill  a 
certain  quantity  of  logs  to  be  sawed  into  boards  and  transported 
to  market  at  a  stipulated  price,  to  be  paid  upon  the  delivery  of 
specified  quantities,  and  the  mill-owner  whs  to  have  a  lien  for  the 
price,  the  other  party  failed  to  furnish  the  specified  quantity  of 
logs,  so  that  the  mill-owner  was  unable  to  saw  and  deliver  the 
specified  quantity  of  boards  and  claim  a  lien  within  the  terms  of 
his  contract ;  but  it  was  held  his  common  law  lien  attached  to  the 
boards  in  his  hands,  notwithstanding  the  special  agreement.* 

8.  A  lien  which  arises  by  operation  of  law  may  possibly 
override  all  other  rights  in  the  property  to  which  it  attaches, 
while  a  lien  which  is  created  by  contract  or  by  statute  is  sub- 
ordinate to  all  prior  existing  rights  therein.  Thus  the  lien  of  a 
workman  who  has  repaired  a  chattel  may  be  superior  to  an  existing 
mortgage  upon  it.*     But  a  farmer  who,  under  a  special  contract 

he  may  keep  the  gown  until  be  is  paid  for  under  sn  Implied  contract,  and  afterward* 
bis  labor.  And  the  same  law  ia,  if  I  boy  a  special  contract  be  made  for  payment, 
of  you  a  hone  for  20*.,  you  may  keep  tbe  in  the  nature  of  the  thing  the  one  contract 
hone  until  I  pay  you  the  20*. ;  but  if  I  destroys  the  other.  But,  a*  Lord  Ellen- 
am  to  pay  jou  at  Michaelmas  next  emu-  borough  remark*  in  Chan  it.  Westmore, 
ing,  then  yon  shall  not  keep  the  boras  It  ia  evident  that  the  Lord  Chancellor  was 
□mil  you  are  paid."  speaking  of  a  special  contract  for  a  p*r- 

The  distinction  drawn  is  where  a  future  ticular  mode  of  payment,  —  a  contract  in- 
time  of  payment  is  fixed.  "  If  so  material  consilient  with  the  common  law  right, 
a  distinction  n*  that  which  depends  upon  '  2  Selwyn's  N.  P.  MO ;  Crawshay  t>. 
fixing  the  amount  of  the  price  had  been  Homfray,  4  B.  A  Aid.  90 ;  Sicinman  t>. 
supposed  to  exist  at  that  time,  we  think,"  Wilkin*,  7  W.  A  S.  466 ;  Mathiae  e.  Sel- 
says  Lord  Ellenborongh,  "  it  would  have  lers,  86  Pa.  St.  486 ;  Pinney  c.  Wells,  10 
been  noticed  in  this  place ;  and,  not  being;  Conn.  104  ;  Hanna  v.  Phelps,  7  Ind.  II. 
noticed,  we  think  it  was  not  then  sup-  *  In  re  Leith's  Estate,  L.  It.  1  P.  C. 
posed  to  exist."  296. 

In  a  case  so  late  as  1809   Lord  Eldon  *  Mount  d.  Williams,  11  Wend.  77. 

speaks  of  a  Hen,  except  in  tbe  case  of  a  *  §  741;  Williams  v.  Allsap,  10  C.  B. 

lien  for  purchase-money,  as  primS  facie  a  N.  8.  417;  Hammond  t>.  Danielson,  las 

right  accompanying  the  implied  contract ;  Mas*.  294  ;  Scott  t>.  Delabnnt,  5  Lana.  S7S, 

and  says  that  if  possession  be  commenced  69  N.  Y.  I2B ;  Jones  on  Chat.  Mort.  {  474. 
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with  the  owner  of  horses,  has  kept  and  fed  them  during  the  win- 
ter, has  no  lien  upon  them  for  the  price  of  keeping  as  against  the 
mortgagee.1 

9.  As  a  general  rule,  a  person  oan  create  a  lien  on  property 
only  to  the  extent  of  his  interest  in  it.  He  need  not  be  the  sole 
and  absolute  owner  in  order  to  give  a  lien  upon  property :  but  if 
he  has  an  equitable  title  with  possession,  or  some  legal  interest 
with  possession,  he  may  create  a  lien  upon  such  interest  as  he 
has ;  but  this  lien  will  not  ordinarily  affect  rights  of  other  part 
owners,  or  of  a  mortgagee  or  other  incumbrancer.  One  who  is 
merely  a  conditional  purchaser,  so  long  as  the  condition  on  which 
title  was  to  vest  in  him  is  not  fulfilled,  cannot  create  a  Hen  on 
the  property  so  as  to  impair  the  title  of  the  owner.1  One  who 
has  no  title  to  property  can  confer  no  lien  upon  it,  either  by  his 
act  or  by  express  contract.0 

10.  A  lien,  whether  implied  or  by  contract,  confers  no  right 
of  property  upon  the  holder.  It  is  neither  a  jut  ad  rem  nor  a 
jut  in  re.  It  is  neither  a  right  of  property  in  the  thing,  nor 
a  right  of  action  for  the  thing.  It  is  simply  a  right  of  detainer.4 
"  Liens  are  not  founded  on  property,"  says  Mr.  Justice  Buller;' 
"but  they  necessarily  suppose  the  property  to  be  in  some  other 
person,  and  not  in  him  who  sets  up  the  right."  Consequently 
the  interest  of  the  lien-holder  is  not  attachable,  either  as  personal 
property  or  as  a  chose  in  action.0 

11.  A  mortgage  is  sometimes  inacourately  called  a  lien. 
"And  so  it  certainly  is,"  says  Mr.  Justice  Story,7  "and  some- 
thing more:  it  is  a  transfer  of  the  property  itself  as  security  for 
the  debt.  This  must  be  admitted  to  be  true  at  law;  and  it  is 
equally  true  in  equity,  for  in  this  respect  equity  follows  the  law. 
It  does  not  consider  the  estate  of  the  mortgagee  as  defeated  and 
reduced  to  a  mere  lien,  but  it  treats  it  as  a  trust  estate,  and, 

■§5591-683;     Biaull  v.  Pearce,  28  N.  »  Lickbarrow  b.  Mason.  6  East,  21,  24. 
T.  352.  Notwithstanding  an  agreement  to    [ho 
1  Walker r.  Bart,  57  Ob.  90.  contrary,  a  lien,  or  a  contract  for  a  lien, 
'  Conrown.  Little,  41  Hon,  893.  transfers  no  title  to  the  property  subject 
*  Brace  ■>.  Marlborough,  2  P.  W.  491 ;  to  the  lien.    2  Codea  and  Stats,  of  Cali- 
HammoudaD.  Barclay,  2  East,  227,  235;  fornix,  1885,  §  288B  of   Civ.  Code;  Da- 
Peek  D.  Jeuocsa,   7    How.  612,    620,  per  kola  Codea,  1 383.  S  "06  of  Civ.  Code. 
Drier,  J.;  Moanj  o.  Head,  1  Mason,  319,  *  Meany  ».  Head,  1  Mason, 819;  Jacob* 
per   Story,  J.;  Ex  parte  Foster,  2    Story,  ti.  Kiiapp,  50  N.  H,  71. 
131,  147,  per  Story,  J. ;  Jacobs  v.  Knapp,  T  Conard  v.  Atlantic  Ids.  Co.  1  Pet.  386, 
.50  N.  H.  71.  441. 


3igitizeC  by  GOOgk 


§§  12,  18.]  LIENS   AT    COMMON   LAW. 

according  to  the  intention  of  the  parties,  as  a  qualified  estate,  and 
security.  When  the  debt  is  discharged,  there  is  a  resulting  trust 
for  the  mortgagor.  It  is  therefore  only  in  a  loose  and  general 
sense  that  it  is  sometimes  called  a  lien,  and  then  only  by  way  of 
contrast  to  an  estate  absolute  and  indefeasible." 

In  like  manner  we  speak  of  the  lien  of  a  pledge.  But  a  pledge 
is  also  a  lien  and  something  more.  It  is  a  deposit  by  a  debtor  of 
personal  property  by  way  of  security,  with  an  implied  power  in 
the  creditor  to  sell  it  upon  default.  But  a  lien-holder  has  no 
power  of  sale,  and  except  as  authorized  by  statute  be  cannot  at 
law  enforce  his  lien.  He  can  only  hold  possession  of  the  prop- 
erty.1 

12.  An  attachment  on  mesne  process  does  not  consti- 
tute a  lien  in  any  proper  legal  sense  of  the  terra.  Though  an 
attachment  is  sometimes  spoken  of  as  a  lien,  the  term  is  then 
used  only  in  a  general  sense,  by  way  of  analogy  and  illustration. 
"An  attachment,"  says  Judge  Story,3  "  doee  not  come  up  to  the 
exact  definition  or  meaning  of  a  lien,  either  in  the  general  sense 
of  the  common  law,  or  in  that  of  the  maritime  law,  or  in  that  of 
equity  jurisprudence.  Not  in  that  of  the  common  law,  because 
the  creditor  is  not  in  possession  of  the  property :  but  it  is  in  eut- 
todid  legit,  if  personal  property  ;  if  real  property,  it  is  not  a  fixed 
and  vested  charge,  but  it  is  a  contingent,  conditional  charge,  until 
the  judgment  and  levy.  Not  in  the  sense  of  the  maritime  law, 
which  does  not  recognize  or  enforce  any  claim  as  a  lien  until  it 
has  become  absolute,  fixed,  and  vested.  Not  in  that  of  equity 
jurisprudence,  for  there  a  lien  is  not  a  jut  in  re  or  -a  jut  ad  rem. 
It  is  but  a  charge  upon  the  thing,  and  then  only  when  it  has,  in 
like  manner,  become  absolute,  fixed,  and  vested." 

13.  Even  a  judgment  does  not  constitute  a  lien  upon  the 
real  estate  of  the  debtor.  It  is  only  a  general  charge  upon  all 
his  real  estate  to  be  enforced  by  an  execution  and  levy  upon  some 
part  or  the  whole  of  it.  It  is  not  a  common  law  lien,  for  it  is 
not  supported  by  possession.  It  had  its  origin  in  the  statute  of 
2  Westminster,  18  Edw.  I.,B  giving  the  right  to  an  elegit,1  though 
a  judgment  charging  the  lands  of  the  debtor  is  called  a  lien  in 
the  courts  of  equity  in  England,  and  in  the  courts  of  law  of  many 

1  Jonei  on  Pledges,  ||  1,  S.  ■  St.  1,  eh.  18. 

*  Ex  parte  Foster,  3  Story,  131,  143.  •  Ex  pari*  Foster,  S  Story,  131,  US. 
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of  our  States.1    "  Lien  apon  a  judgment  is  a  vague  and  inaccurate 
expression,"  said  Mr.  Justice  Erie.1 

II.  Specific  and  General  Lien*. 

•  14.  A  lien  is  either  specific  or  general.  The  former  attaches 
to  specific  property  as  security  for  some  demand  which  the  cred- 
itor has  in  respect  to  that  property,  such  as  a  demand  for  the 
unpaid  price  of  work  done,  or  materials  furnished  in  repairing  or 
constructing  a  specific  chattel.  The  code  of  California8  declares 
that  a  special  lien  is  one  which  the  holder  thereof  can  enforce 
only  as  security  for  the  performance  of  a  particular  act  or  obliga- 
tion, and  of  such  obligations  as  may  be  incidental  thereto. 

A  specific  lien  may  arise  by  implication  of  law,  by  usage  of 
trade,  by  the  contract  of  the  parties,  or  by  statute.  This  implied 
lien, was  doubtless  the  first  in  the  order  of  development  in  Eng- 
lish jurisprudence ;  and  in  this  country  it  was  adopted  as  a  part 
of  the  common  law.  "  It  is  not  to  be  doubted,"  said  Chief  Jus- 
tice Gibson  of  Pennsylvania,4  "  that  the  law  of  particular  or  spe- 
cific lien  on  goods  in  the  hands  of  a  tradesman  or  artisan  for  the 
price  of  work  done  on  them,  though  there  is  no  trace  of  its  recog- 
nition in  our  own  books,  was  brought  hither  by  our  ancestors,  and 
that  it  is  a  part  of  our  common  law.  It  was  as  proper  for  their 
condition  and  circumstances  here  as  it  bad  been  in  the  parent 
land ;  and  though  a  general  lien  for  an  entire  balance  of  accounts 
was  said  by  Lord  Ellen  borough 6  to  be  an  encroachment  on  the 
common  law,  yet  it  has  never  been  intimated  that  a  particular 
lien  on  specific  chattels'for  the  price  of  labor  bestowed  on  them 
does  not  grow  necessarily  and  naturally  oat  of  the  transactions  of 
mankind  as  a  matter  of  public  policy.  Originally  the  remedy  by 
retainer  seems  to  have  been  only  coextensive  with  the  workman's 
obligation  to  receive  the  goods ;  a  limitation  of  it  which  would, 
perhaps,  be  inconsistent  with  its  existence  here,  for  we  have  no 
instance  of  a  mechanic  being  compelled  to  do  jobs  for  another. 
But  even  the  more  recent  British  decisions  have  extended  it  to 

>  Peek  v.  Jenneu,  7  How.  61 8,  630,  per  *  Mlntyie  p.  Carver,  3  Watta  &  S.S92, 

Grier,  J.;  Waller  v.  Beat,  3  How.  Ill;  395,  37  Am.  Dec.  BIS. 

DoaUee  e.  Fal«,  5  N.  H.  537 ;  Kitlredge  *  RusMorth   «■  Hadfleld,  7  Bail,  3S4, 

r.  Bellow*,  7  N.  II.  899,  428.  239.    So  north  Dakota  and  South  Dakota  : 

*  BrunsdoD  v.  Allard,  8  E.  &  E.  17.  Pub.  Code  of  Dak.  )  1 700. 
1  Ciril  Code,  S  9879.  Comp.  Stati.  J  3398. 
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the  case  of  every  bailee  who  has,  by  his  labor  or  skill,  conferred 
value  on  the  thing  bailed  to  him." 

The  principal  specific  or  particular  liens  upon  personal  property 
at  common  law  are  those  of  Mechanics  and  Artisans,  of  Innkeep- 
ers, of  Carriers,  of  Sellers  or  Vendors,  and  of  Landlords  under 
the  process  of  distress.1 

15.  A  lien  expressly  or  impliedly  limited  to  a  particular 
debt  will  not  be  extended  to  cover  another  debt,  except  by  ex- 
press agreement  or  plain  intention  of  the  parties.1  Thus,  where 
certain  dyers  who  had  a  lien  on  goods  dyed  by  them  for  the  price 
of  the  dyeing  of  the  same,  also  claimed  a  lien  upon  tbein  for 
other  goods  dyed  and  returned  by  them  at  a  prior  time,  it  was 
held  that  the  lien  could  not  be  thus  extended,  because  it  was  to 
be  inferred  from  the  manner  of  dealing  between  the  parties  that 
the  dyers  relied  upon  the  personal  credit  of  the  owners  of.  the 
goods  for  the  price  of  dyeing  those  which  had  been  returned.* 

One  who  has  a  specific  lien  upon  property  cannot  retain  it  for 
the  payment  of  other  debts  due  him  by  the  owner  without  a  spe- 
cial agreement  to  that  effect.* 

16.  Bpsoiflo  liens  have  always  been  favored  by  the  courts. 
Lord  Mansfield,  in  a  case  where  he  was  obliged  to  decide  against 
a  general  lien,  said :  6  "  The  convenience  of  commerce,  and  natu- 
ral justice,  are  on  the  side  of  liens;  and  therefore,  of  late  years, 
courts  lean  that  way."  In  a  later  case  Chief  Justice  Best  said  :* 
"  Ab  between  debtor  and  creditor,  the  doctrine  of  lien  is  so  equita- 
ble that  it  cannot  be  favored  too  much." 

Similar  declarations  have  been  made  by  the  courts  in  this  coun- 
try. Thus,  in  the  Court  of  Appeals  of  Maryland,  Chief  Justice 
Dcrseysaid:1  "  The  doctrine  of  lien  is  more  favored  now  than 
formerly;  and  it  is  now  recognized  as  a  general  principle,  that 
wherever  the  party  has,  by  his  labor  or  skill,  improved  the  value 
of  property  placed  in  his  possession,  he  has  a  lien  upon  it  until 
paid.  And  liens  have  been  implied  when,  from  the  nature  of  the 
transaction,  the  owner  of  the  property  is  assumed  as  having  de- 
signed to  create  them,  or  where  it  can  be  fairly  inferred,  from  cir- 

1  Sec  the  chapters  on  these  lien*.  *  Ki:van  e.  Ronp,  S  Iowa,  307. 

1  Jurvia  ■>.  Rogen,  15  Masa.  389,  394,         '  Green  r>.  Farmer,  4  Ban.  SI  14,  SU1, 

per  Wilde,  J. ;  Walker  ■>.  Birch,  6  T.  K.  1  W.  Black.  Ii.  651. 
S5S.  *  Jacob*  v.  Latour,  5  Bing.  13a 

■  Green  o.  Fanner,  4  Burr.  saw.  '  Wilson  v.  Guy  ton,  8  Gill,  113. 
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cumstanceB,  that  it  was  the  understanding  of  the  parties  that  they 
should  exist.  The  existence  of  liens  has  also  been  sustained  where 
they  contributed  to  promote  public  policy  and  convenience." 

17.  A  general  lien  is  one  which  the  holder  thereof  is  entitled 
to  enforce  as  a  security  for  the  performance  of  all  the  obligations, 
or  all  of  a  particular  class  of  obligations,  which  exist  in  his  favor 
against  the  owner  of  the  property.1  A  general  lien  is  one  which 
does  not  necessarily  arise  from  some  demand  which  the  creditor 
has  in  respect  to  the  property  upon  which  the  lien  is  claimed,  but 
is  one  for  a  general  balance  of  accounts.  A  general  lien  may  ex- 
ist :  1,  where  there  is  an  express  contract ;  2,  where  it  is  implied 
from  the  usage  of  trade ;  3,  from  the  manner  of  dealing  between 
the  parties  in  the  particular  case ;  4,  or  where  the  defendant  has 
acted  as  a  factor.1  Lord  Mansfield  made  this  statement  of  the 
general  rule  of  law  in  a  case  where  he  decided  that  a  dyer  had  no 
lien  on  goods  delivered  to  him  in  the  course  of  trade,  except  for 
the  price  of  the  dyeing,  because  there  was  no  express  contract  to 
give  a  lien  for  a  general  balance,  and  none  could  be  inferred  from 
any  usage  of  trade  or  manner  of  dealing  between  the  parties; 
but  on  the  contrary  the  manner  of  dealing  showed  that  the  dyer 
relied  solely  upon  the  personal  credit  of  the  owner. 

The  principal  general  liens  are  those  of  Factors  and  Brokers, 
of  Bankers,  of  Attorneys  upon  their  clients'  papers  and  money, 
and  of  Warehousemen  and  Wharfingers.* 

18.  A  lien  for  a  general  balance  may  arise  by  agreement  of 
parties,  or  by  a  usage  which  implies  an  agreement.  In  1788 
certain  dyers,  bleachers,  and  others,  in  Manchester,  at  a  public 
meeting,  agreed  not  to  receive  goods  to  be  dyed  or  bleached,  ex- 
cept npon  the  condition  that  they  should  respectively  have  a  lien 
upon  them,  not  only  for  work  done  upon  the  particular  goods,  but 
also  for  a  general  balance  of  account.  In  trover,  by  the  assignee 
of  a  bankrupt,  for  a  quantity  of  yarn  winch  the  owner,  with  no- 
tice of  this  agreement,  delivered  to  a  bleacher,  it  was  held  that 
the  latter  had  the  right  to  hold  the  yarn  for  a  general  balance  of 
account  due  him  from  the  bankrupt.1     It  was  contended  that 

1  California  Cir.  Code,  §  S874 ;  Dakota  "We  are  DO*  desired   to  abrogate   an 

Cir.  Code,  j  1600.  agreement  which  the  parties  themselves 

1  Green  v.  Former,  4  Bnrr.  2214,  2221.  hare  nude,  and  which  the  courts  have  said 

1  Sea   the  chapter!  on    these    several  that  justice  require*;  and  it  ii  laid  that 

topics.  unless  we  do  so,  the  innkeepers  will  enter 

*  Kirkntoo  v.  Sbawcrosa,  6  T.  B.  14.  into  iimuar  resolutions.    But  their  case  it 
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though  one  individual  might  impose  such  an  agreement  upon  his 
customers,  it  was  not  competent  for  a  class  of  men  to  do  so.  But 
Lord  Ken yon  said :  "  It  seems  to  me  that  that  is  a  distinction 
without  a  difference;  there  is  no  reason  why  a  body  of  persons 
should  not  make  such  an  agreement  as  (it  is  admitted)  the  de- 
fendant himself  might  have  made."  And  Lawrence,  J.,  upon  this 
point  said :  "  The  question  here  is,  whether  an  agreement,  which 
is  on  the  side  of  natural  justice,  be  or  be  not  illegal,  it  having  been 
made  by  a  number  of  persons.  But  I  cannot  say  that  it  is  illegal 
when  it  is  supported  on  such  a  foundation ;  and  if  it  is  not  illegal, 
it  must  be  binding  upon  the  parties." 

19.  General  liena  are  regarded  by  courts  of  law  with  jeal- 
ousy. Lord  Ellenborough,  speaking  of  such  lienB  in  a,  case  where 
it  was  sought  to  establish  liens  for  carriers  for  a  general  balance 
of  account  by  force  of  usage,  said : 1  "  Tbey  are  encroachments 
upon  the  common  law.  If  they  are  encouraged,  the  practice  will 
be  continually  extending  to  other  traders  and  other  matters.  The 
farrter  will  be  claiming  a  lien  upon  a  horse  sent  to  him  to  be 
shod.  Carriages  and  other  things  which  require  frequent  repair 
will  be  detained  on  the  same  claim ;  and  there  is  no  saying  where 
it  is  to  stop.  It  is  not  for  the  convenience  of  the  public  that 
these  liens  should  be  extended  further  than  they  are  already 
established  by  law.  But  if  any  particular  inconvenience  arise  in 
the  course  of  trade,  the  parties  may,  if  they  think  proper,  stipulate 
with  their  customers  for  the  introduction  of  such  a  lien  into  their 
dealings." 

III.  Possession  an  Essential  Element  in  Liens  at  Law. 

20.  A  lien  in  its  proper  legal  sense  imports  that  one  is  in 
possession  of  the  property  of  another,  and  that  he  detains  it  as 
security  for  some  demand  which  he  has  in  respect  of  it.  "The 
question  always  is,  whether  there  be  a  right  to  retain  the  goods 
till  a  given  demand  shall  be  satisfied."2     Alien,  therefore,  im- 

widely   different  from  the  present ;   for  that  these  persona  had  an  option  either  W 

they  are  bound  by  law  to  receive  guests  work  or  not,  as  they  pleased."    Per  Lord 

who  cone  to  their  inni,  and  are  also  bound  Kenyon- 

to  protect  the  property  of  those  guests,  1  Buahforth  v.  Hadfield,  7  Bast,  824, 

The;  have  no  option  either  to  receive  or  £29 ;  and  see  unit  csae,  6  East,  S19. 

reject  guests ;  therefore  I  laid  it  was  a  x  Gladstone  e.  Birley,  2  Met.  401, 404, 

material  circumstance  In  the  present  case  per  Grant,  M.  R. 
12 
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plies :  1,  possession  by  the  creditor ;  2,  title  in  the  debtor ;  3,  * 
debt  arising  out  of  the  specific  property. 

A  lien  being  a  right  to  detain  goods  until  a  certain  demand  in 
respect  to  them  is  satisfied,  possession  is  implied  in  the  beginning 
of  the  lien ;  and,  as  a  general  rule,  a  continuance  of  possession  is 
equally  implied.  Lord  Kenyon 1  expressed  the  general  rule  when 
be  declared  that  "  the  right  of  lien  has  never  been  carried  farther 
than  while  the  goods  remained  in  possession  of  the  parties  claim- 
ing them."  M  r.  Justice  Buller  *  observes  that  "  liens  at  law  exist 
only  in  cases  where  the  party  entitled  to  them  has  the  possession 
of  the  goods  ;  and  if  he  once  parts  with  the  possession  after  the 
lien  attaches,  the  lien  is  gone." 

21.  Possession  la  essential  to  create,  and  essential  to  pre- 
serve, a  lien  at  common  law,8  and  frequently  under  a  lien  cre- 
ated by  statute  as  well.*  "  A  lien,"  said  Lord  Ellenborongh, 
"  is  a  right  to  hold ;  and  how  can  that  be  held  which  was  never 
possessed? "B  The  right  begins  and  ends  with  possession.  It 
attaches  only  while  the  property  actually  remains  in  possession 
of  the  creditor.  If  he  suffers  it  to  go  out  of  his  possession,  he 
cannot  regain  it  by  any  judicial  proceeding.  A  lien  is  only  a 
mode  of  enforcing  satisfaction  by  the  mere  passive  holding  of  the 
creditor.  He  thus  prevents  the  debtor  from  deriving  any  benefit 
from  his  own  until  he  pays  the  debt  he  owes  in  respect  to  the 
property. 

As  illustrating  the  necessity  of  possession  to  sustain  a  lien  may 
be  instanced  the  case  of  a  trainer  of  race-horses,  who  has  the  ben- 
efit of  the  general  principle  that  the  person  exercising  care  and 
skill  in  the  improvement  of  a  chattel  is  entitled  to  a  lien  for  his 
services.  But  to  perfect  a  lien  he  must,  in  accordance  with  an- 
other general  principle,  retain  exclusive  and  continuous  possession 
of  the  horse.  If  by  usage  or  agreement  the  owner  may  send  the 
horse  to  run  at  any  race  he  chooses,  and  may  select  the  jockey, 
the  trainer  has  no  continuing  right  of  possession,  and  consequently 

1  Sweet  v.  Pjm,  1  East,  4,  approred  bj  •  Ftahell    v.    Morrie,    ST    Conn,    547, 

Lord  Ellenborongh  in  AlcCombie  «.  Da-  18  Atl.  Hep.  717;  Smith  v.  Greenup,  GO 

Ties,  7  EaM,  7.  Mich.  61,  26  N.  W.  Rep.  832. 

*  Lkkbarrow  p.  Mason,  S  East,  21,  *  Hey  wood  d.  Waring,  4  Camp.  391, 
25,  n.  295      And  aaeWilaon  d.  Balfour,  2  Camp. 

*  Reed  p.  Asli,  S  Ner.  116;  Clemson  v.  679;  Bidgely  v.  Iglebort,  3  Bland,  MO, 
Davidson,  5  Binn.  392 ;  Stewart  v.  Flow-  513,  per  Bland,  Co. 

en,  44  Hies.  MS,  7  Am.  Bep.  707. 
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no  Hen.  Coleridge,  J.,  in  a  case  involving  the  question  of  a  train- 
er's lien  under  such  usage  or  agreement,  said  :  '*  Now  a  good  test 
of  the  existence  of  such  right  of  possession  is  to  consider  in  whose 
possession  the  race-horse  is  when  it  is  employed  in  doing  that  for 
which  it  has  been  trained.  The  evidence  showed  that  the  horse, 
during  the  race,  was  in  the  owner's  possession,  and  in  his  posses- 
sion rightfully  and  according  to  usage  or  contract.  The  horse, 
before  the  race,  is  placed  for  convenience  in  the  stable  of  the 
trainer ;  bat  during  the  race  it  is  in  the  care  of  the  jockey  nom- 
inated by  the  owner.  It  appears,  too,  that  if  on  any  occasion 
the  jockey  were  selected  by  the  trainer,  the  trainer,  pro  hde  vice, 
would  have  only  the  delegated  authority  of  the  owner.  I  think 
it  is  part  of  the  understanding  that  the  owner  shall  have  the  pos- 
session and  control  of  the  horse  to  run  at  any  race.  This  is  quite 
inconsistent  with  the  trainer's  continuing  right  of  possession."  ' 

22.  As  between  the  immediate  parties,  a  ohanffe  of  pos- 
eession  may  not  defeat  the  lien.  It  is  only  between  the  claim- 
ant and  third  persona  that  continued  possession  is  essential.  As 
between  the  claimant  and  the  owner,  possession  is  by  no  means 
essential,  except  when,  by  surrendering  the  possession,  the  claim- 
ant can  be  fairly  understood  to  have  surrendered  his  lien  ;  and 
then  the  question  is,  not  whether  he  has  yielded  his  possession, 
bat  whether  he  has  surrendered  his  lien.  When  the  lien-holder 
has  parted  with  possession,  it  is  a  question  for  the  jury  whether 
be  lias  so  far  voluntarily  parted  with  the  possession  as  to  war- 
rant the  conclusion  that  he  intended  to  abandon  his  lien.  If  the 
owner  of  the  property  has  obtained  possession  without  the  know- 
ledge or  consent  of  the  lien-holder,  the  latter  is  not  divested  of  bia 
lien.  The  lien  would  continue  in  such  case  after  the  change  of 
possession.3 

A  lien-holder  may  bo  part  with  the  possession  as  to  lose  his  lien 
with  respect  to  third  persons,  though  not  as  against  the  owner  of 
the  property.  Thus,  where  the  owners  of  a  sawmill  permitted 
boards,  sawed  by  them  at  a  stipulated  price,  to  be  removed  from 
their  mill-yard  to  the  bank  of  a  canal  at  the  distance  of  half  a 
mile  from  the  mill,  it  was  held  that  they  lost  their  lien  in  respect 
to  third  persons,  though  not  against  the  owner  of  the  boards,  it 

>  Forth  ■>.  Simpson,  13  Q.  B.  680,  686.      177 ;  Walls  ■>.  Long,  9  Ind.  App,  102,  St 
*  Allen  e.  Spenctr,   I   Edm.   Sal.   Cm.    N.  E.  Rep.  101. 
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being  expressly  stipulated  between  the  parties  that  the  lien  should 
continue  notwithstanding  the  removal.1 

23.  The  possession  must  be  rightful.  A  lien  cannot  arise 
in  favor  of  a  person  who  has  received  possession  of  the  property 
for  a  purpose  inconsistent  with  the  notion  of  a  lien.3  Thus,  if  be 
has  received  certificates  of  stock  for  the  purpose  of  raising  money 
upon  them  for  the  owner,  he  cannot  retain  tliem  for  an  indebted- 
ness to  himself.  His  possession  of  the  certificates  in  such  case  is 
in  trust  "  To  create  a  lien  on  a  chattel,  the  party  claiming  it 
must  show  the  just  possession  of  the  thing  claimed ;  and  no  per- 
son can  acquire  a  lien  founded  upon  his  own  illegal  or  fraudulent 
act,  or  breach  of  duty  :  nor  can  a  lien  arise  where,  from  the  na- 
ture of  the  contract  between  the  parties,  it  would  be  inconsistent 
with  the  express  terms  or  the  clear  intent  of  the  contract."  *  The 
mere  fact  that  a  creditor  has  possession  of  his  debtors  goods  gives 
him  no  lien  upon  them.4 

24.  While  possession  is  essential  to  a  lion  at  law,  the 
possession  need  not  be  the  actual  and  direct  possession  of 
the  creditor,  but  may  be  that  of  his  agent,  servant,  or  ware- 
house-keeper, acting  under  his  authority.*  A  lien  may  be  pro- 
tected by  placing  the  'property  in  the  hands  of  a  third  person, 
with  notice  of  the  lien,  although  such  person  may  not  be  expressly 
the  agent  of  the  Hen-holder. 

26.  A  mechanic  who  works  for  another  upon  the  prem- 
ises of  the  latter  acquires  no  lien  upon  the  articles  manufac- 
tured or  repaired,  because  he  has  no  sufficient  possession  to  sup- 
port a  lien.  One  who  makes  and  burns  brick  upon  the  land  of 
another  withont  a  lease  of  the  land,  or  other  interest  than  a  right 
to  enter  and  make  the  brick  for  a  stipulated  price  per  thousand, 
has  no  such  possession  of  the  brick  as  to  give  him  a  lien  for  his 
labor.  If  the  right  exists  in  such  case  in  the  absence  of  any  ex- 
press contract,  it  most  rest  on  tho  common  law  right  of  mechan- 
ics and  artisans  to  retain  property  upon  which  they  have  bestowed 
labor.  For  the  maintenance  of  such  a  Hen  possession  is  essential, 
and  the  possession  must  be  actual,  without    relinquishment  or 

i  McFarland  v.  Wheeler,  26  Wend.  iia  v.  Roger*,  15  Moss.  389,  4U,  per  Pw 
467,  rtrensiug  10  Wend.  318.  ker,  C.  J. 

*  lUndel  v.  Brawn,  2  How.  406.  *  Allen  d.   Spencer,  1   Edm.  SeL   Cu. 

*  Rundtlo.  Bruwu.a  How. 406,  per  Mc-  117;  McFarland  ■>-  Wheeler.  S6  Wend. 
Kiolej,  1.  467,  474. 

*  Allen  v.  Megguire,  15  M»M.  4B0  ;  Jar. 
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abandonment.  One  who  has  mcrelya  license  to  nse  the  brick- 
yard and  materials  of  another  for  the  purpose  of  making  and 
burning  brick,  in  the  case  mentioned,  has  no  snch  possession  of 
the  yard  as  will  support  a  lien.  His  possession  of  the  brick  manu- 
factured is  only  a  qualified  and  mixed  possession,  which  can  form 
no  valid  basis  for  a  lien.1 

26.  A  lien  at  common  law  belongs  strictly  to  the  bailee 
who  by  contract  performs  the  service  for  which  the  lien  is 
claimed,  and  who  receives  into  his  custody  the  thing  upon  which 
the  skill  and  labor  are  to  be  expended.  Inasmuch  as  an  exclu- 
sive right  to  the  possession  of  the  thing  is  the  basis  of  the  lien,  a 
servant,  or  laborer,  or  journeyman,  or  sub-contractor  of  such  bailee, 
cannot  claim  to  retain  the  thing  for  his  own  services,  except  as 
Bucb  a  lien  is  provided  for  by  statute ;  for  the  possession  of  the 
laborer  or  other  person  employed  by  the  bailee  is  the  possession 
of  such  bailee.3  Thus,  if  the  owner  of  a  machine  employ  a  me- 
chanic to  make  repairs  upon  it,  and  the  mechanic,  without  the 
owner's  authority,  employs  another  to  perform  the  entire  work, 
the  latter  cannot  claim  a  lien  for  the  work,  although  he  has 
performed  the  entire  work,  and  claims  a  lien  in  accordance  with 
the  contract  with  the  owner. 

1  King  V.  Indian  Orchard  Co.  11  Cosh.  c.  Carver,  2  W.  ft  S.  392,  395,  per  Gibson, 

S81.  C.  J. ;  Wright  o.  Terry,  13  Fla.  160,  a  So. 

*  Holliugtwortb.  p.  Dow,  19  Pick.  218;  Hop.  6. 
Jacob*  b.  Knapp,  50  N.  H.  71 ;  M'Intjro 
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EQUITABLE  LIENS. 


I.  Arising    bj    npreat    rontrart,    37-  I  mortgage!  or  other  security,  77- 

4S.  83. 

II.  A  riling    by    equitable    ajagnmenM,  I  V.  Arising  in    favor  of    creditors  aud 

49-63.  stockholders    of   corpo  ratio  ml,  84- 

IIL  Arising  from    advances    mads    and  S3. 

money  paid,  63-76.  YL  The  enforcement  of  equitable  liana, 

IV.  Arising    from    agreements    to    gin  I  93-96. 

I.  Arising  by  Express  Contract. 

27.  In  general.  —  An  equitable  lien  arises  either  from  a  writ- 
ten contract  which  shows  an  intention  to  charge  some  particu- 
lar property  with  a  debt  or  obligation,  or  is  declared  by  a  conrt 
of  equity  oat  of  general  considerations  of  right  and  justice  as 
applied  to  the  relations  of  the  parties  and  the  circumstances  of 
their  dealings.  Equitable  liens  by  contract  of  the  parties  are  as 
various  as  are  the  contracts  which  parties  may  make.  Equitable 
liens  by  contract  cannot  be  classified  under  any  of  the  common 
divisions  of  equitable  liens,  and  therefore  are  treated  of  in  the 
present  chapter.  Of  implied  equitable  liens,  those  arising  by 
orders  and  assignments,  those  arising  from  advances  made  and 
money  paid  for  others,  those  arising  from  agreements  to  give  mort- 
gages, and  those  arising  in  favor  of  creditors  and  stockholders  of 
corporations,  are  also  treated  of  in  the  present  chapter.  Bnt  this 
second  division  of  equitable  liens,  that  is,  liens  implied  and  de- 
clared by  courts  of  equity  from  equitable  considerations,  is  neces- 
sarily subdivided  into  several  other  distinct  subjects,  which  are  so 
well  defined  and  so  important  that  it  has  seemed  best  to  treat 
of  them  in  several  separate  chapters  of  this  work.  Whether  an 
attorney's  special  lien  upon  a  judgment  recovered  is  purely  an 
equitable  lien  seems  to  be  a  matter  of  dispute,  and  the  nature 
and  origin  of  this  lien  are  discussed  in  the  chapter  devoted  to  it.1 
1  See  C  hap  let  v. 
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Partnership  liens,  whicb  arise  from  general  equitable  principles 
applied  to  the  relatione  of  the  parties,  are  treated  in  a  separate 
chapter ; 1  and  so  are  liens  of  grantors  of  real  property  for  pur- 
chase-money, and  of  vendees  for  purchase-money  paid  before  ob- 
taining title ;  liens  of  joint  owners  of  real  property  for  repairs 
and  improvements  made  by  one  for  the  joint  benefit ;  liens  of 
trustees  for  improvements  which  permanently  enhance  the  value 
of  the  trust  property ;  and  liens  of  purchasers  and  others  for  im- 
provements upon  real  estate  under  void  contracts  of  purchase,  or 
under  parol  gifts,  or  under  the  erroneous  belief  that  they  are  the 
real  owners  of  the  property.8 

1  28.  Equitable  liens  do  not  depend  upon  possession  as  do 
liens  at  law.  Possession  by  the  creditor  is  not  essential  to  his 
acquiring  and  enforcing  a  lien.  But  the  other  incidents  of  a  lien 
at  common  law  must  exist  to  constitute  an  equitable  lien.  In 
courts  of  equity  the  term  "  lien  "  is  used  as  synonymous  with 
a  charge  or  incumbrance  upon  a  thing,  where  there  is  neither 
jut  in  rey  nor  ad  rem,  nor  possession  of  the  thing.8  The  term 
is  applied  aa  well  to  charges  arising  by  express  engagement  of 
the  owner  of  property,  and  to  a  duty  or  intention  implied  on 
hie  part  to  make  the  property  answerable  for  a  specific  debt  or 
engagement.* 

Mr.  Justice  Erie  once  remarked  that  "  the  words  equitable  lien 
are  intensely  undefined." B  It  is  necessarily  the  case  that  some- 
thing of  vaguenesB  and  uncertainty  should  attend  a  doctrine  that 
is  of  such  a  wide  and  varied  application  as  is  this  of  equitable 
lien.  And  yet  the  principles  are  as  well  defined  as  other  equi- 
table principles,  and  their  application  to  certain  well  established 
classes  of  liens  is  well  settled.  To  apply  them  to  that  undefined 
class  of  liens  which  arises  from  the  contracts  of  parties  may  be 
more  difficult,  because  these  liens  are  as  various  as  are  the  con- 
tracts, and  precedents  which  exactly  apply  may  not  be  found. 
This  wide  application  of  the  doctrine  is  one  element  of  the  im- 
portance of  this  branch  of  equity  jurisprudence.     "  There  is  no 

1  See  chapter  on  Partnership  Liens.  *  Eqnitabla  liens  anting  from  the  eqni- 

1  See   chapteta  on    these   subjects    is  table  circn instance*  of  the  caw  ere  nn- 

Vol.  n.  known  to  the  jurisprudence  of  Peanayl- 

8  Feck  n.  Jenoess,  7  How.  613,  630,  per  vania.     Cross's  Appeal,  97  Pa.  St  471  ; 

Grier,  J. ;  Donald  c.  Hewitt,  33  Ala.  634,  Hepburn  v.  Snyder,  3  Pa,  St.  73. 

73  Am.  Dec.  431.  >  Brnnsdon  ».  AUarci,  2  E.  &  E.  19,  IT. 
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doctrine,"  says  Mr.  Pomeroy,1  "  which  more  strikingly  shows  the 
difference  between  the  legal  and  the  equitable  conceptions  of  the 
juridical  results  which  flow  from  the  dealings  of  men  with  each' 
other  from  their  express  or  implied  undertakings." 

Equitable  liens  have  commonly  been  regarded  as  having  their 
origin  in  trusts.  Perhaps  they  are  better  described  as  analo- 
gous to  trusts.  Remedies  at  law  are  for  the  recovery  of  money. 
Remedies  in  equity  are  specific.  "  Remedies  in  equity,  aa  weir 
as  at  law,"  Bays  Mr.  Pomeroy,*  "  require  some  primary  right 
or  interest  of  the  plaintiff  which  shall  be  maintained,  enforced; 
or  redressed  thereby.  When  equity  has  jurisdiction  to  enforce 
rights  and  obligations  growing  out  of  an  executory  contract,  this 
equitable  theory  of  remedies  cannot  be  carried  ont,  unless  the 
notion  is  admitted  that  the  contract  creates  some  right  or  in- 
terest in  or  over  specific  property,  which  the  decree  of  the  court 
can  lay  hold  of,  and  by  means  of  which  the  equitable  relief  can' 
be  made  efficient.  The  doctrine  of  'equitable  liens'  supplies 
thie  necessary  element ;  and  it  was  introduced  for  the  sole  pur- 
pose of  furnishing  a  ground  for  the  specific  remedies  which  equity 
confers,  operating  upon  particular  identified  property,  instead  of* 
the  general  pecuniary  recoveries  granted  by  courts  of  law.  It: 
follows,  therefore,  that  in  a  large  class  of  executory  contracts,  ex- 
press and  implied,  which  the  law  regards  as  creating  no  property 
right,  nor  interest  analogous  to  property,  but  only  a  mere  per- 
sonal right  and  obligation,  equity  recognizes,  in  addition  to  the 
personal  obligation,  a  peculiar  right  over  the  thing  concerning- 
which  the  contract  deals,  which  it  calls  a  *  lien,'  and  which,  thouglf 
not  property,  is  analogous  to  property,  and  by  means  of  which' 
the  plaintiff  is  enabled  to  follow  the  identical  thing,  and  to  en- 
force the  defendant's  obligation  by  a  remedy  which  operates 
directly  upon  that  thing.  The  theory  of  equitable  liens  has  its' 
ultimate  foundation,  therefore,  in  contracts,  express  or  implied, 
which  either  deal  with,  or  in  some  manner  relate  to,  specific  prop- 
erty, such  as  a  tract  of  land,  particular  chattels,  or  securities,  ay 
certain  fund,  and  the  like." 

29.  An  agreement  which   creates  a  charge  upon  specific 

property  is  in  equity  an  effbotual  lien  aa  between  the  parties 

without  a  change  of  possession,  even  though  void  as  against 

subsequent  purchasers  in  good  faith  without  notice,  and  creditor*; 

1  PoDMroj'a  Bq.  Jar.  J  1134.  *  Pomcroj'*  Eq.  Jar.  §  I2S4. 
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levying  executions  or  attachments  ;  and  if  the  agreement  be  fol- 
lowed by  a  delivery  of  possession,  before  the  rights  of  third  per- 
sons have  intervened,  it  is  good  absolutely.1 

Thus  the  owner  of  a  tannery,  in  consideration  of  money  ad- 
vanced by  another  for  the  purchase  of  skins,  agreed  to  tan  them 
and  place  the  leather  in  the  hands  of  his  creditor  for  sale  upon 
commission,  and  that  the  skins,  whether  tanned  or  not,  should 
be  considered  as  security  for  the  payment  of  the  money  advanced. 
After  several  months  the  tanner  became  financially  embarrassed, 
and  was  also  disabled  by  illness  from  continuing  his  business. 
The  parties  then  entered  into  a  new  contract  whereby  the  cred- 
itor was  to  take  possession  of  the  tannery  and  use  it  with  such 
materials  as  might  be  necessary  to  finish  the  skins  and  sell  them 
as  previously  agreed.  Four  days  afterwards  the  debtor  filed  his 
petition  in  bankruptcy.  The  creditor  having  taken  possession  of 
the  tannery,  the  debtor's  assignee  in  bankruptcy  brought  replevin 
for  the  skins.  It  was  held  that  the  creditor  had  an  equitable 
lien  upon  them  which  was  binding,  not  only  upon  the  debtor  bat 
upon  his  assignee,  and  that  the  second  contract,  though  m»de  in 
contemplation  of  bankruptcy,  was  not  fraudulent,  inasmuch  as 
it  was  made  in  good  faith  to  secure  the  benefits  of  the  first  con- 
tract, which  created  a  valid  charge  upon  the  property.3 

The  court,  Mr.  Justice  Matthews  delivering  the  opinion,  said 
in  substance  that,  while  it  is  true  that  the  creditor  could  not  have 
compelled  his  debtor,  by  an  action  at  law,  to  deliver  to  him  the 
possession  of  his  tannery  and  its  contents,  and  could  not  have 
recovered  possession  of  the  skins,  tanned  or  untanned,  by  force 
of  a  legal  title  ;  yet  it  is  equally  true  that  in  equity  he  could,  by 
injunction,  have  prevented  the  debtor  from  making  any  dispo- 
sition of  the  property  inconsistent  with  his  obligations  under  the 
contract ;  and  upon  proof  of  his  inability  or  unwillingness  to  com- 
plete the  performance  of  his  agreement,  the  court  would  not  have 
hesitated,  in  the  exercise  of  a  familiar  jurisdiction,  to  protect  the 
interests  of  the  creditor  by  placing  the  property  in  the  custody  of 
a  receiver  for  preservation,  with  authority,  if  such  a  course  seemed 
expedient,  in  its  discretion,  to  finish  the  unfinished  work,  and  ulti- 

>  HanKlt  v.  IlKrrieon,  105  U.  S.  401  ;    S  S.  E.  Hep.  268;   Horsy  v.  Elliott,  US 
Gregory  3.  Morrii,  96  U.  8.  619 ;  Knott  r.    N.  T.  1S4,  23  N.  E.  Rep.  4T5. 
SbepbenUtowii  Msnof.  Co.  30  W.  Vs.  790,        *  Htuelt  v.  Harriioo,  105  D.  S.  401. 
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mately,  by  a  sale  and  distribution  of  its  proceeds,  to  adjust  the 
rights  of  the  parties. 

30.  A  chargo  in  the  nature  of  a  lien  upon  real  as  well  as 
personal  estate  may  be  created  by  the  express  agreement  of 
the  owner,  and  it  will  be  enforced  in  equity,  not  only  against 
snch  owner,  but  also  against  third  persons  who  are  either  volun- 
teers, or  who  take  the  estate  on  which  the  lien  is  given,  with  no- 
tice of  the  stipulation.1  "  Snch  au  agreement  raises  a  trust  which 
binds  the  estate  to  which  it  relates ;  and  all  who  take  title  thereto, 
with  notice  of  snch  trust,  can  be  compelled  in  equity  to  fulfil  it. 
It  is  obvious  that  the  law  gives  no  remedy  by  which  such  a  lien 
can  be  established,  and  the  trust  thereby  created  be  declared  and 
enforced.  Equity  furnishes  the  only  means  by  which  the  prop- 
erty on  which  the  charge  is  fastened  can  be  reached  and  applied 
to  the  stipulated  purpose."  3 

Thus,  if  the  owner  of  land  agrees,  in  writing,  for  a  valuable 
consideration,  to  pay  to  another  person  a  certain  sum  "  out  of  the 
proceeds  of  the  sale  of  said  lands,  if  the  same  shall  be  sold,  or,  if 
the  lands  shall  not  be  sold,  and  a  company  shall  be  formed  for 
working  the  mines  thereon,"  then  to  convey  stock  to  that  amount, 
it  being  understood  and  agreed  that  such  amount  is  to  be  a  charge 
on  the  estate  of  the  owner,  a  charge  in  the  nature  of  a  lien  upon 
the  land  is  thereby  created,  which  may  be  enforced  in  equity 
against  all  who  take  title  to  the  lands  with  notice  of  the  charge.* 

31.  To  create  an  equitable  lien  by  agreement,  it  must  ap- 
pear that  the  parties  to  it  intended  to  create  a  charge  upon 
the  property.4  Thus  a  clause  in  a  charter-party,  whereby  the 
freighter  hound  the  goods  to  be  taken  on  board  for  the  perform- 
ance of  every  covenant  therein  contained,  does  not  give  the  ship- 
owner any  lien  in  equity  on  the  goods  brought  home  in  the  ship, 
either  for  dead  freight  or  for  demurrage  that  became  due  by  vir- 
tue of  the  provisions  of  tbe  charter-party.  The  Court  of  King's 
Bench  determined  that  there  was  no  lien  at  law.6    The  ground  of 

■  Clarke  ».  Sonthwick,  1  Curtb,  997;  116  N.  T.  194,  136,  S3  N.  E.  Rep.  479; 

Horry  r.  Elliott,  118  N.  T.  194,  136.  S3  Scott  p.  McMillan,  76  N.  T.   141,  144; 

N.  B.  Rep.  475,  reveriing  91  J.  A  S.  331  ;  Milliman  e.  Neher,  SO  Barb.  37. 

Fresno  Canal  Co.  p.  Dunbar,  80  Cal.  HO,  *  Pinch  e.  Anthony,  8  Allan,  536. 

99  Pac.  Rep.  S7S ;    Smith  e.  Smith,  SI  *  Knott  v.  Sbepberdatown  Manuf.  Co. 

Htm,  164, 4  N.  Y.  Snpp.  669.  30  W.  Va.  790,  5  S.  E.  Sep.  966. 

*  Pinch  p.  Anthony,  8  Allen,  536,  par  *  Birlnj  p.  Gladstone,  5M.S8.  905. 
Bigelow,  C.  J.    And  Me  Horej  v.  Elliott, 

21 


3igitizeC  by  GOOgk 


§  82.]  EQUITABLE  LIENS. 

the  judgment  was,  not  that  a  lien  might  not  have  been  con- 
tracted for,  bat  tLat  the  clause  of  the  charter-party  did  not  con- 
lain  a  contract  to  that  effect 

In  the  subsequent  suit  in  equity,  the  Master  of  the  Rolls,  Sir 
William  Grant,  delivering  the  judgment,  said:1  "The  plain- 
tiffs, however,  suppose  that,  although  a  court  of  law  has  said  that 
the  clause  does  not  give  them  a  lien,  a  court  of  equity  may  say 
that  it  gives  them  what  is  precisely  tantamount  to  a  lien,  namely, 
a  right  to  have  their  demand  satisfied  out  of  the  produce  of 
the  goods  in  preference  to  any  other  creditors  of  the  bankrupt 
freighter.  Fatting  this  clause  out  of  the  question,  it  was  not 
contended  that  equity  gives  the  ship-owner  any  lien  for  his 
freight  beyond  that  which  the  law  gives  him.  There  are,  to  be 
sure,  liens  which  exist  only  in  equity,  and  of  which  equity  alone 
can  take  cognizance,  but  it  cannot  be  contended  that  a  lien  for 
ireight  is  one  of  them.  As  to  liens  on  the  goods  of  one  man  in 
the  possession  of  another,  I  know  of  no  difference  between  the 
rules  of  decision  in  courts  of  law  and  in  courts  of  equity.  The 
question  that  so  frequently  occurs,  whether  a  tradesman  has  a 
lien  on  the  goods  in  his  bands  for  the  general  balance  due  to  him, 
or  only  for  so  much  as  relates  to  the  particular  goods,  is  decided 
in  both  courts  in  the  same  way,  and  on  the  same  grounds.  To 
extend  the  lien,  the  party  claiming  it  must  show  an  agreement 
to  that  effect,  or  something  from  which  an  agreement  may  be 
inferred,  such  as  a  course  of  dealing  between  the  parties,  or  a 
general  usage  of  the  trade.  Lien,  in  its  proper  sense,  is  a  right 
which  the  law  gives.  But  it  is  usual  to  speak  of  lien  by  con- 
tract, though  that  be  more  in  the  nature  of  an  agreement  for 
a  pledge.  Taken  either  way,  however,  the  question  always  is, 
whether  there  be  a  right  to  detain  the  goods  till  a  given  demand 
shall  be  satisfied.  That  right  must  be  derived  from  law  or  con- 
tract." 

32.  The  intention  must  be  to  create  a  lien  upon  the  prop- 
erty, as  distinguished  from  an  agreement  to  apply  the  pro- 
ceeds of  a  sale  of  it  to  the  payment  of  a  debt.  A  debtor 
verbally  agreed  that  his  creditor  should  have  a  lien  upon  a  cer- 
tain stock  of  cattle,  and  that  the  cattle  should  be  placed  in  charge 
ol  a  third  person  to  hold  until  they  should  be  in  a  suitable  con- 
dition to  be  sold.  The  debtor  placed  his  cattle  in  charge  of  his 
i  Gladstone  v.  Birlej,  3  MeriTsle,  401,  403. 
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boiib,  as  herders,  without  declaring  any  Hen  or  trust  upon  the 
property,  and  afterwards  died.  The  creditor  sought  to  charge 
with  a  lien  the  fnnds  arising  from  a  sale  of  the  cattle  by  the 
executor.  But  the  court  held  that  the  evidence  merely  showed 
an  intention  on  the  part  of  the  debtor  to  apply  the  proceeds  of 
the  property  to  the  payment  of  his  debt  to  the  plaintiff,  but  that 
there  was  no  lien.1 

A  written  agreement  made  by  a  eon  to  his  father,  whereby  the 
Hon  undertook  to  pay  a  mortgage  on  the  lands  of  his  father,  does 
not  create  a  lien  upon  the  son's  interest  in  such  lands  as  heir 
after  his  father's  death,  the  Agreement  showing  no  intent  that 
such  a  lien  should  be  created.1 

33.  The  instrument  creating  the  lien  in  not  effectual  un- 
less it  plainly  designates  the  property  to  be  charged,3  though 
only  such  an  identification  is  required  as  is  essential  to  an  enforce- 
ment of  the  lien.1  By  a  marriage  settlement,  the  husband  pro- 
vided for  an  annuity  to  his  wife  in  case  she  should  survive  him, 
from  and  after  his  decease,  for  her  natural  life;  and  for  the  pay- 
ment of  such  annuity  he  did  "  promise,  covenant,  and  agree  that 
the  same  shall  be,  and  the  same  is  liereby  made  and  constitutes, 
a  lien  and  charge  upon  all  the  property  and  estate,  real  and  per- 
sonal, of  every  name  and  nature,  kind  and  description,  which  he 
may  own  and  to  which  he  may  be  entitled  at  the  time  of  his  de- 
cease." His  estate,  though  ample  at  the  date  of  the  settlement, 
was  insolvent  at  the  time  of  his  decease.  In  a  suit  by  the  widow 
to  enforce  the  lien  it  was  held  that  the  settlement  did  not  create 
an  equitable  lien,  as  against  the  husband's  creditors,  either  upon 
the  property  which  he  owned  at  the  time  of  making  the  agree- 
ment, or  that  which  he  owned  at  the  time  of  his  death,  for  the 

1  Cook  o.  Black,  M  Iowa,  693,  7  N.  W.  far  wool,  which  he  placed  on  the  based 

Rep.  111.  premises.   Ite  retained  control  of  the  wool, 

*  Hider  v.  Clark,  54  Iowa,  293,  6  N.  W.  and  rumored  or  changed  it  at  pleasure. 
Rep.  171.  The  wool  oiled  for  by  the  Tarioul  receipt* 

1  Barn  o.  Burn,  3  Yes.  Jr.  S73  ;  Bank  was  not  set  apart  or  marked  in  any  way, 

v.  Haaelton,  IS  Lea,  216;  Bank  v.  Brooks,  and  tke  wool  in  the  store  was  of  different 

49    Lei;.    Int.    96;    Union    Tro>t   Co.    e.  grades,  which  were  not  specified  in  the  re- 

Trumbull  (III.),  27  N.  E.  Rep.  Si.  ceipla.  The  merchant  made  an  assignment 

*  Union  Trait  Co.  e.  Trumbull  (III.),  37  for  the  benefit  of  hit  creditor*,  and  his  as 
M.  E.  Rep.  Si.  In  this  case  a  wool  mer-  aignee  took  poesewion  of  tbe  wool.  It  nl 
cbant  leased  part  of  his  store  to  a  ware-  held  that  the  warehonae  company  bad  no 
house  company,  who,  without  taking  poa-  lien  on  tbe  wools,  the  receipts  being  fold 
session,  leaned  to  him  warehouse  receipts  for  indcllnitenese  and  want  of  possession. 
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reason  that  it  failed  to  designate,  with  sufficient  certainty,  the 
property  to  be  charged  therewith.1  Mr.  Justice  Boardman,  de- 
livering the  opinion  of  the  court,  said :  "  The  charge  or  lien  mast 
have  taken  effect,  if  at  all,  at  the  date  of  the  contract,  and  most 
plainly  designate  the  property  charged.  Id  the  present  case  that 
was  impossible :  the  property  to  be  charged  was  not  known  to 
the  contracting  parties.  The  intestate  may  not  have  owned  it 
It  was  utterly  uncertain  what  property,  if  any,  he  would  own  at 
his  death.  The  contract  could  not  have  been  enforced  specifically 
as  to  Buch  property  in  his  lifetime,  because  the  court  could  not 
possibly  ascertain  the  property  to  be  bound  by  its  decree.  If  the 
property  had  been  then  owned  by  him  and  described,  the  equita- 
ble lien  would  have  attached.  But  it  does  not  appear  that  the 
property  owned  by  the  intestate  at  his  death  was  owned  by  him 
twelve  years  before,  when  the  contract  was  made.  It  was  wholly 
uncertain  whether  property  owned  by  him  then  would  remain  bis 
at  his  death.  Between  the  parties  to  the  contract  there  was  no 
obligation  to  retain  it.  As  to  such  property  the  intestate  owed  no 
duty  to  the  plaintiff.  We  apprehend  this  does  not  constitute 
that  degree  of  certainty  in  designating  the  property  to  be  charged 
which  the  law  requires.  It  is  not  enough  that  at  some  future  time 
the  descriptions  will  become  certain.  It  must  not  be  forgotten 
that,  as  against  the  party  himself,  his  heirs  at  law,  and  those 
claiming  under  him  voluntarily,  such  an  agreement  may  raise  a 
trust  which  will  be  enforced  in  equity.  But  as  to  purchasers  and 
others,  acting  in  good  faith  and  without  notice,  a  different  rule 
applies." 

34.  It  is  essential  to  an  equitable  lien  that  the  property 
to  be  charged  should  be  capable  of  identification,  so  that  the 
claimant  of  the  lieu  may  say,  with  a  reasonable  degree  of  cer- 
tainty, what  property  it  is  that  is  subject  to  his  lien.1  Though 
possession  is  not  necessary  to  the  existence  of  an  equitable  lien, 
it  is  necessary  that  the  property  or  funds  upon  which  the  lien 
is  claimed  should  be  distinctly  traced,  so  that  the  very  thing 
which  is  subject  to  the  special  charge  may  be  proceeded  against  in 
an  equitable  action,  and  sold  under  decree  to  satisfy  the  charge. 
A  fund  is  not  thus  traced  when  it  has  gone  into  the  general 
bank  account  of  the  recipient,  or  after  it  has  been  mixed  with 

1  Mundj  v.  Muoboti,  40  Hun,  304.  *  Payne  a.  Wilson,  74  N.  Y.  348. 
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funds  from  other  sources.1  Money  which  has  been  intermixed 
with  other  money  cannot  be  the  subject  of  an  equitable  lien  after 
the  money  itself,  or  a  specific  substitute  for  it,  has  become  incapa- 
ble of  identification.3 

A  firm  of  merchants  famished  to  a  firm  of  silk  manufacturers 
raw  materials,  for  silk  goods,  and  funds  to  purchase  such  materials, 
upon  an  agreement  whereby  the  goods  when  manufactured  were 
to  be  delivered  to  and  sold  by  the  merchants,  who  were  author- 
ized to  deduct  from  the  proceeds  of  the  sales  the  amount  due  them 
for  advances  and  insurance  and  for  commissions.  Some  two  years 
afterwards  the  manufacturers  failed,  and  made  a  general  assign- 
ment of  their  property.  The  assignee  took  possession  of  the  debt- 
ors' stock,  among  which  were  nineteen  pieces  of  silk  finished,  and 
about  forty-five  pieces  unfinished.  The  merchants  claimed  an 
equitable  lien  upon  these  goods  for  a  balance  due  them,  and 
brought  suit  to  enforce  the  lien  ;  but  it  was  held  they  could  not 
recover,  because  they  did  not  trace  their  advances  to  these  partic- 
ular goods.8 

36.  An  equitable  lien  is  created  by  an  agreement  between 
several  persons  that  the  cost  of  certain  improvements  shall 
be  a  lien  on  their  respective  estates,  though  these  are  not  im- 
mediately connected  with  the  improvements.  Certain  mill-owners 
associated  themselves  for  the  purpose  of  building  reservoirs,  and 
agreed  that  there  should  be  a  lien  on  their  respective  estates  for 
the  share  of  the  expenses  which  each  was  to  pay.  This  agree- 
ment was  held  to  create  an  equitable  lien  which  each  member 
who  had  paid  more  than  his  proportion  might  enforce  against 
the  property  of  any  other  member  who  had  paid  less  than  his 
proportion.4  Such  an  agreement  is  not  executory  merely,  but 
executed.  It  creates  a  trust  which  a  court  of  equity  will  work 
out  so  as  to  secure  the  payment  of  the  obligations  in  the  manner 
the  parties  intended  they  should  be  paid.  The  lien  is  created  in 
behalf  of  each  member  of  the  association,  and  not  in  behalf  of  the 
association  collectively,  because  such  appears  to  be  the  intent  of 
the  agreement.  The  covenant  is  a  several  covenant  of  each  with 
each  member.  The  other  members  of  the  association  need  not  be 
joined  in  a  suit  by  one  member  against  the  purchaser  of  the  prop- 

i  Grinncll  v.  Snydam,  3  Sandf.  132.  *  Clarke  v.  Southwick,  1   Curtis,  J97. 

*  DraVe  d.  Taylor,  6  Blstchf.  14.  And   sea   Campbell  v.   Meuier,  4  John*. 

1  Pom  u.  Oberunflar,  59  How.  Pr.  339.    Ch.  334,  8  Am.  Dec.  B70. 
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arty  of  another  for  contribution,  because  the  others  have  no  inter- 
est in  the  suit.1     Mr.  Justice  Curtis,  delivering  judgment,  said :  — 

"  If  there  was  any  property  of  this  association  capable  of  be- 
ing applied,  and  which  equitably  ought  to  be  applied,  in  pay- 
ment of  its  debts,  before  resorting  to  the  lien  asserted  by  the 
bill,  all  the  members  would  be  necessary  parties,  because  they 
would  then  have  an  interest  both  in  the  account  of  the  debts 
and  of  the  property,  and  in  its  application.  But  there  is  no  such 
property.  The  works  which  the  association  has  erected  for  the 
improvement  of  these  mills  cannot  be  sold  without  defeating  the 
very  object  for  which  the  association  was  formed.  Every  member 
has  a  right  to  have  them  preserved,  and  to  have  every  other 
member  pay  his  contributory  share,  in  order  that  they  may  be 
preserved.  So  far  from  these  works  constituting  a  fund  to  be 
resorted  to  in  relief  of  the  contributors,  they  are  the  very  object 
of  the  contribution,  and  equity  requires  it  to  be  made  in  order 
that  the  original  purposes  of  the  parties  may  be  fulfilled.  It  is 
objected  that  the  defendant  may  hereafter,  by  other  suits,  have 
other  debts  of  the  association  charged  on  his  estates,  so  that  he 
is  exposed  to  pay  more  than  iiis  just  share,  and  thus  be  forced 
to  seek  for  contribution  himself  in  another  suit.  If  this  were  so, 
it  would  be  a  fatal  objection  ;  bat  the  defendant,  not  being  a 
member  of  the  association,  and  so  not  being  personally  liable, 
can  never  be  forced  to  pay  any  more  than  three  sixths  of  any 
debt,  and  bo  can  never  have  any  claim  for  contribution  ;  for  this 
proportion  is  what  is  justly  and  ultimately  chargeable  on  his 
estates." 

36.  An  equitable  lien  may  be  imposed  upon  a  changing 
Btook  of  goods  by  agreement  of  the  parties.  Persons  who  have 
been  induced  to  execute  a  bond  to  release  an  attachment  on  a 
stock  of  goods  belonging  to  a  business  firm,  upon  a  promise  that 
the  goods  so  released  shall  be  held  for  the  obligors'  indemnity  and 
security,  have  an  equitable  lien  on  such  stock  of  goods  for  the 
amount  they  have  been  compelled  to  pay  by  reason  of  having 
executed  such  bond ;  and  such  lien  may  be  enforced  as  against 
the  general  assignee  of  the  firm  for  the  benefit  of  their  creditors.1 
The  fact  that  it  was  agreed  that  the  owners  of  the  stock  of  goods 
should  keep  it  replenished  up  to  its  value  at  that  time,  and  the 

1  Clarke  e.  South  wick,  l  Curtii,  397,        ■  Arnold  it.  Morriit,  7  Daly,  IBS. 
per  Curtis,  J. 
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further  fact  that,  without  the  knowledge  or  consent  of  the  obli- 
gors, the  owners  disposed  of  parte  of  the  stock  and  put  in  other 
stock  to  supply  its  place,  do  not  affect  the  lien ;  but  this  will 
attach  to  the  mingled  goods  in  the  condition  they  are  in  at  the  • 
time  the  Hen  is  enforced.1 

37.  An  equitable  lien  is  distinguished  from  a  trust  in  this 
respect.  A  bank  which  receives  a  draft  for  collection  holds  the 
proceeds  when  collected  as  trustee  of  the  depositor,  and  upon  the 
failure  of  the  bank  the  depositor  is  entitled  to  have  the  amount 
paid  by  a  receiver  of  the  bank's  property  in  preference  to  the 
general  creditors.  The  receiver  of  the  bank  takes  its  assets  sub- 
ject to  the  same  equities  under  which  the  bank  held  them.  It 
is  immaterial  whether  the  identical  moneys  collected  by  the  bank 
passed  into  the  hands  of  the  receiver  or  not,  for  in  some  shape 
they  went  to  swell  the  assets  which  fell  into  the  receiver 's  hands.3 
"  It  is  not  to  be  supposed  the  trust  fund  was  dissipated  and  lost 
altogether,  and  did  not  fall  into  the  mass  of  the  assignor's  prop- 
erty ;  and  the  rule  in  equity  is  well  established  that,  so  long  as 
the  trust  property  can  be  traced  and  followed  into  other  prop- 
erty into  which  it  has  been  converted,  that  remains  subject  to 
the  trust :  ...  we  do  not  understand  that  it  is  necessary  to  trace 
the  trust  fund  into  some  specific  property  in  order  to  enforce  the 
trust.  If  it  can  be  traced  into  the  estate  of  the  defaulting  agent 
or  trustee,  this  is  sufficient."  8 

The  discussion  of  this  matter  is  not  followed  farther,  because 
the  principle  involved  is  one  of  trust  rather  than  lien.  A  lien  is 
a  charge  on  some  specific  thing,  as  lands,  goods,  or  bonds ;  but  a 
trust  may  exist  with  reference  to  any  funds  or  a  mere  credit. 

38.  An  equitable  lien  under  an  agreement  of  the  parties 
arises  only  when  the  terms  and  conditions  contemplated  by 
the  agreement  are  fulfilled.  A  contractor  about  to  furnish  cer- 
tain manufactured  articles  to  the  government  agreed  that  advances 
to  be  made  him  by  a  bank,  to  enable  him  to  carry  out  bis  con- 
tract, should  be  a  lien  on  the  drafts  to  be  drawn  by  him  on  the 
government  for  the  proceeds  of  the  articles  manufactured.     The 

1  Arnold  r.  Morrii,  7  Daly,  498.  1ST;  Peak  t>.  Ellicott,  30  Kans.  Ififi,  4* 

'  People  a.  Bank  of  DiuuriHe,  39  Hnn,  Am.  Rep.  SO,  1  Pie.  Hep.  499. 

1ST ;  People  v.  Citj  Bank  of  Rochester,        *  Per  Cole,  C.  J.,  in  McLeod  r.  Evani, 

96H.T.  3!)  VanAienc.  Aid.  Nat.  Bank,  66  Wia.  401,  46  Am.  Bep.  90,  98  N.  W. 

»  N.  Y.   1 ;  McLeod  v.  E.™,  G6  Wis.  Hep.  173, 114. 

401,  SB  N.  W.  Rep.  173,  S14,  57  Am.  Bep. 
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government  afterwards  annulled  tbe  contract,  the  contractor  being 
at  the  time  largely  indebted  to  the  bank  for  advances  made.  The 
contractor  many  years  afterwards  recovered  a  judgment  in  the 
Court  of  Claims  against  the  government  for  a  violation  of  the  con- 
tract. It  was  held  that  the  bank  had  no  lien  on  this  judgment 
The  lien,  by  its  terms,  only  attached  to  the  proceeds  of  sales 
of  the  manufactured  goods.  There  was  no  lien  on  the  contract 
itself ;  and  there  could  be  none  on  the  damages  for  a  breach  of 
the  contract.1 

39.  It  is  sometimes  declared  to  be  a  general  doctrine  of 
equity  that  a  lien  will  be  given  when  the  plaintiff's  rights 
can  be  secured  in  no  other  way.  This  doctrine  was  asserted  in 
a  recent  case  by  tbe  Court  of  Appeals  of  New  York.1  The  plain- 
tiff was  chairman  of  a  committee  appointed  by  a  convention  of  the 
Episcopal  Church  to  procure  a  residence  for  the  bishop  of  tbe  Dio- 
cese of  Albany.  With  tbe  advice  of  the  bishop  and  consent  of 
the  committee,  he  purchased  certain  premises,  and,  at  tbe  request 
of  the  bishop,  commenced  making  necessary  repairs  and  improve- 
ments. The  committee  reported  to  the  convention  at  its  annual 
meeting,  which  adopted  a  resolution  directing  a  transfer  of  the 
title  to  the  defendant,  and  requiring  (he  latter  to  execute  a  bond 
and  mortgage  to  secure  the  payment  of  an  existing  mortgage  and 
of  the  sum  advanced  for  repairs.  At  this  time  the  repairs  were  in 
progress,  and  the  plaintiff  went  on  and  completed  the  work,  ad- 
vancing the  money  required  for  the  purpose.  The  premises  were 
conveyed  to  the  defendant,  which  executed  a  mortgage,  and  ap- 
plied the  moneys  obtained  upon  it  as  directed,  but  tbey  were  in- 
sufficient to  pay  the  whole  amount  advanced  by  tbe  plaintiff.  The 
plaintiff,  having  completed  the  repairs,  demanded  payment  of  the 
balance  due  him,  and,  upon  the  defendants'  refusal  to  reimburse 
him,  brought  an  action  for  equitable  relief,  asking  to  have  a  lien 
in  the  nature  of  a  mortgage  declared  upon  the  property,  and  that 
he  be  allowed  to  foreclose  the  same.  It  was  held  that  he  was 
entitled  to  this  relief,  ae  bis  rights  could  be  secured  in  no  other 
way.  Judge  Danforth,  delivering  the  judgment  of  the  court, 
said  ;  "The  advances  were  directly  for  the  benefit  of  the  real  es- 
tate ;  tbey  were  approved  by  the  convention  by  whose  directions 

1  Bank  of  Washington  v.  Nock,  9  Wall.        *  Perry  v.  Board  of  Mission*,  103  N.  T. 
373 ;  and  aee  Kelly  e.  Kelly,  A  Mich.  30,    99,  1  N.  Y.  St..  Rep.  169. 
19N-W.Bep.SS0. 
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the  title  wn«  conveyed  to  the  defendant :  but  neither  the  conven- 
tion nor  the  defendant  have  incurred  any  corporate  liability  ;  and, 
while  it  may  be  aaid  that  the  advances  were  made  on  the  promise 
of,  or  in  the  just  and  natural  expectation  that,  a  mortgage  would 
be  given,  it  is  also  true  that  they  were  made  on  the  credit  of 
the  property  for  the  improvement  of  which  they  were  expended. 
The  repairs  and  improvements  were  permanently  beneficial  to  it, 
made  in  good  faith,  with  the  knowledge  and  approbation  of  the 
parties  interested,  and  accepted  by  them,  not  as  a  gratuity,  but  as 
services  for  which  compensation  should  be  given.  The  plaintiffs 
right  to  remuneration  is  clear  ;  and,  unless  the  remedy  sought  for 
in  this  action  is  given,  there  will  be  a  total  failure  of  justice." 

40.  Upon  a  sale  of  real  and  personal  property  together 
for  one  prioe,  a  lien  for  the  purchase-money  reserved  in  the 
conveyance  will  be  enforoed  in  a  court  of  equity,  both  upon 
the  real  and  upon  the  personal  property.  Thus,  where  a  lease  of 
certain  coal  property,  with  all  the  personal  property  of  the  lessee 
upon  the  demised  premises,  was  sold  and  transferred  for  a  gross* 
sum  for  both,  and  in  the  instrument  of  transfer  a  lien  was  re- 
served for  the  payment  of  the  purchase-money,  the  lien  was  de- 
clared to  be  valid  as  between  tbe  parties  and  as  against  tlioso 
having  actual  notice  of  it,  and  was  enforced  by  a  sale  of  both  the 
real  and  personal  property.1  Of  course  there  is  no  implied  equi- 
table Hen  for  purchase-money  in  favor  of  a  vendor  of  personal  prop- 
erty ; a  but  there  is  no  reason  why  the  Hen  should  not  exist  by 
contract  or  reservation,  or  why  a  lien  upon  both  real  and  personal 
property,  reserved  by  tbe  same  contract,  should  not  be  enforced 
against  all  the  property. 

41.  An  equitable  lien  arises  from  a  conditional  delivery  of 
goods  upon  a  sale,  the  condition  being  that  the  goods  shall  be 
paid  for  before  the  title  passes.  Thus,  where  goods  were  sold  at 
auction  to  be  paid  for  in  approved  indorsed  notes,  and,  in  accord- 
ance with  a  usage,  the  goods  were  delivered  to  the  buyer  when 
called  for,  the  notes  being  left  for  subsequent  adjustment,  and,  be- 
fore the  notes  were  delivered,  the  purchaser  stopped  payment  and 
assigned  the  goods  so  bought,  with  other  property,  for  tbe  benefit 

*  Cole  r.  Smith,  M  W.  Va.  1ST,  ISO.         prr  Lee,  J,  j  June*  e.  Bird,  S  Leigh,  SIO, 
1  Lupin  v.  Marie,  G  Wend.  T7,  SI  Am.    31   Am.  Dec  «8;  Beam  v.  Blauton,  3 

Dec  1M ;  Cole  r.  Smiih,  24  W.  Va.  287 ;    bed.  Bq.  59. 

SlcCaudUth  p.  Keen,  13  GialL  615,  Ms, 
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of  bis  creditors,  it  was  held  that  the  vendee  was  a  trustee  for  the 
goods  until  the  notes  should  be  delivered ;  that  the  vendor  had 
an  equitable  lien  upon  them  for  the  purchase-money,  and  a  better 
right  than  the  voluntary  assignee.1 

One  may  have  an  equitable  lien  upon  a  boat  for  work  and 
material  furnished  nnder  an  agreement  for  such  a  lien.  Thus, 
where  one  bnilt  and  put  up  an  engine  in  a  boat  under  an  express 
contract  with  the  owner  that  he  should  have  a  lien  upon  the  boat 
for  tlie  price  of  the  engine,  it  was  held  that  he  had  an  equitable 
lien  upon  the  boat,  not  dependent  for  its  validity  upon  his  retain- 
ing possession.3 

42.  There  may  be  an  equitable  lien  upon  future  property-1 
Whenever  a  positive  lien  or  charge  is  intended  to  be  created 
upon  real  or  personal  property  not  in  existence,  or  not  owned  by 
the  person  who  grants  the  lien,  the  contract  attaches  in  equity 
as  a  Hen  or  charge  upon  the  particular  property  as  soon  as  he  ac- 
quires title  and  possession  of  the  same.4  An  equitable  lien  upon 
future  property  may  be  even  more  effectual  than  such  a  lien  upon 
property  in  existence,  for  the  registration  laws  apply  to  liens 
upon  property  in  existence,  but  not  to  liens  upon  future  property. 
Therefore  it  happens  that,  while,  as  against  creditors,  a  lien  can- 
not be  created  by  contract  upon  a  personal  chattel  in  existence 
at  the  time  of  such  contract  without  registration,  yet,  as  this  rule 
does  not  apply  to  a  contract  in  regard  to  future  property,  a  lien 
effectual  as  against  creditors  may  be  created  by  agreement  upon 
future  property,  such,  for  instance,  as  the  products  of  a  farm,  or 
the  profits  of  the  farm,  not  then  in  existence." 

i  Haggerty  v.   Palmer,   6   Johns.   Ch.  A  Hen  may  be  created  by  contract,  to 

437.  take  immediate  effect,  M  security  for  (be 

1  Donald  r.  Hewitt,  33  Ala.  .134,  73  performance  of  obligations  not  then  in  ex- 
Am.  Dec.  431.  istence.      California    Cii.   Code,    §  8884 ; 

'  Under  the  Codei  of  California,  Horti  Dakota  Cir.  Coda,  5  1T05. 

Dakota,  and  South  Dakota,  an  agreement  *  Wiener  n.  Ocurapaugh,  71  N.  Y.  113; 

may  be  made  to  create  a  lien  npoo  prop-  Coatea  v.  Donnell,  16  J.*  8.46;  Barnard 

arty  not  yet  acquired  by  tba  party  agree-  t>.  Norwich  &  Worcester  II.  R.  Co.  4  Clin*. 

ingtogi»e  the  lien,  or  not  yet  in  existence.  351;  Cue  o.   Hart,  6  Am.   L.  Beg.  27; 

In  inch  case  the  lien  agreed  for  at  laches  Kirkaey  v.  Means,  43  Ala.  416 ;  Bibend  e. 

from  the  time  when  the  party  agreeing:  to  Liverpool  &  London  F.  *  L.  Ina.  Co.  30 

give  it  acquires  an  interest  in  the  thing  Cal.  78. 

tpjiha  extent  of  aach  interest.    California  6  Jonea  on  Chattel  Mortgagee,  j  1ST ; 

C'it.  Code,  £  288a  ;  Dakota  Cir.   Code,  Tedford  t>.  Wilson,  3  Head,  31 1. 
(1704. 
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II.  Arising  by  Equitable  Attignment*. 
43.  An  equitable  lien  arises  from  an  order  given  by  a 
debtor  to  his  oreditor  to  receive  payment  oat  of  a  particu- 
lar fond,  and  this  ia  effectual  from  the  time  the  creditor  receives 
the  order  or  assignment,  though  the  debtor  become  bankrupt  be- 
fore the  order  is  received  by  the  drawee.  Thus,  a  merchant  at 
Liverpool,  having  property  in  the  hands  of  an  agent  at  Bahia, 
agreed  with  a  creditor  to  apply  such  property  to  the  discharge  of 
his  indebtedness  to  him,  and  sect  directions  to  his  agent  to  con- 
vert the  property  and  apply  the  proceeds  to  that  purpose ;  but,  be- 
fore such  instructions  could  reach  his  agent,  he  became  bankrupt.1 
The  chancellor,  Lord  Cottenham,  held  that,  notwithstanding  the 
assignment  by  the  bankrupt,  the  creditor  had  an  interest  in  the 
goods,  in  the  nature  of  a  lien,  which  equity  would  protect.  He 
/tated  the  rule  to  be  that,  in  equity,  an  order  given  by  a  debtor 
to  bis  creditor  upon  a  third  person  having  funds  of  the  debtor,  to 
pay  the  creditor  out  of  the  same,  is  a  binding,  equitable  assign- 
ment of  so  much  of  the  funds. 

A  part  of  a  particular  fund  may  thus  be  assigned  by  an  order, 
and  the  holder  may  enforce  payment  against  the  drawee.  No 
particular  form  of  words  is  necessary  to  effect  an  equitable  as- 
signment. Any  words  which  show  an  intention  of  transferring 
or  appropriating  a  chose  in  action  to  the  use  of  the  assignee,  and 
which  place  him  in  control  of  the  same,  are  sufficient.3 

44.  This  rule  applies  to  agreements  made  by  attorneys 
with  their  clients,  whereby  they  are  to  receive  a  share  of  the 
fond  to  be  recovered  as  a  contingent  compensation  for  profes- 

1  Bam  b.  Carvslbo,  4  Mylnc  &  Cr.690.  ait,  2  Sim.  333,  S  Ban.  4  Mjlne,  497  ; 
In  Ex  parte  South,  3  Swan&t.  393,  Lord  Lett  v.  Morris,  4  Sim.  607 ;  Watson  d. 
Eldon  njri :  "  It  hat  been  decided  in  bank-  Wellington,  1  Rusa.  &  My lne,  602,  605  ; 
ruptcy  that,  if  i  creditor  gives  an  order  on  Malcolm  D.  Scott,  3  Hue,  39  ;  Crowfoot 
nil  debtor  to  pay  a  mm  in  discharge  of  hii  v.  Guraey,  £  Moo.  &  Scott,  473 ;  Bow  c. 
debt,  MS  thai  order  ia  shown  to  the  debtor,  Dawson,  1  Vea.  Sr.  333,  par  Lord  Hard- 
it  biniis  him.  On  the  other  hand,  this  wicke ;  Teatel  v.  Groves,  I  Vea.  Jr.  280, 
doctrine  has  been  brought  into  doubt  bj  per  Lord  Thurlow  ;  Trint  v.  Child,  St 
■ome  decisions  in  the  court*  of  law  which  Wall.  441, 447,  per  Swayne,  J. ;  Field  v. 
require  that  the  party  receiving;  the  order  Mayor  of  Mew  York,  6  N.  T.  179,  57  Am. 
should,  in  some  way,  enter  into  a  contract.  Dec.  435  ;  Bichardaon  v.  Rust,  9  Paige, 
That  has  heen  ibe  count  of  their  deci-  213 ;  Powell  v,  Jones,  7a  Ala.  392. 
•ion*,  but  is  certainly  not  the  doctrine  of  *  How  u.  Dawson,  1  Vea.  Sr.  333,  per 
ihit  court."   See,  al»o,  Fiugerald  B.  Stew-  Lord  Hardwkke. 
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sional  services,  for  Bach  agreements,  when  made  for  the  prosecu- 
tion of  certain  classes  of  claims,  of  which  may  be  instanced 
claims  against  a  government,  or  in  one  of  the  executive  depart- 
ments of  a  government,  are  not  in  violation  of  public  policy.1 
Such  agreements,  if  they  virtually  assign  a  part  of  the  claim,  or 
an  interest  in  it,  create  a  lien  upon  the  fund  recovered.9  Tims, 
where  professional  services  were  rendered  by  an  attorney  under 
bucIi  an  agreement,  in  prosecuting  a  claim  against  the  Republic 
of  Mexico,  and  the  claim  was  finally,  through  his  efforts,  allowed, 
it  was  held  that  he  bad  a  lien  upon  the  fund  recovered,  and  that 
a  court  of  equity  would  exercise  jurisdiction  to  enforce  the  lien, 
if  it  appeared  that  equity  would  give  lnm  a  more  adequate  rem- 
edy tlian  be  could  obtain  in  a  court  of  law.8 

46.  An  order  upon  a  specific  fund,  of  which  the  drawee 
baa  notice,  though  he  has  not  accepted  it,  or  though  he  may 
have  refused  to  accept  it,  is  effectual,  not  only  as  between  the 
parties,  but  also  as  against  the  drawer's  assignee  in  bankruptcy, 
or  bis  voluntary  asaignee,  for  the  benefit  of  his  creditors.4  A 
debtor,  being  about  to  sell  some  leasehold  property,  gave  to  a 
creditor  an  order  for  the  payment  of  the  purchase-money.  The 
order  was  not  accepted,  though  the  drawees  bad  notice  of  it. 
Before  the  transaction  was  completed  by  payment  of  the  order, 
the  debtor  became  bankrupt.  Lord  Thurlow,  in  holding  that 
the  order  was  an  equitable  assignment  of  the  purchase-money, 
said : ''  "  This  is  nothing  but  a  direction  by  a  man  to  pay  part  of 

>  Stanton  p.  Embrey,  SS   U.  8.  648;  actions  were  deposited  wilb  a  trustee,  and 

Fairbanks  B.  Sargent,  39  Hun,  SS8  ;   Wil-  thereafter  the.  amount  of  counsel '»  foe  wai 

liams  o.  IngersoU,  S3  Ban,  284 ;  Brown  adjusted  bj  agreement  between  him  and 

v.  Major,  11  Hun,  21.  the  attorney.    It  was  held,  in  an  action 

1  Stanton   v.  Embrey,  93  U.  S.  348  ;  by  counsel  againut  tbe  attorney  and  the 

Dowell  v.  Card  well,  4  Sawyer,  SIT.  trustee,  that  the  agreement  for  a  contin- 

1  Wylie  p.  Coxe,  IS  How. 415;  Stanton  gent  fee  impressed  an  equitable  lien  for 

v.  Embrey,  83   U.   S.  548.    Where  the  plaintiff's  compensation  npon   the  trust 

amount  of  compensation  to  be  paid  the  fnnd,  and  that  a  Judgment  for  the  same, 

attorney  in  anchcase  is  not  Bxed,  evidence  a*   adjusted,  effectuated    the   lien.     Har- 

of  what  is  ordinarily  charged  by  attorneys  wood  v.  La  Orange,  16  N.  T.  Sapp.  689. 

in  ceaes  of  the  same  character  Is  admls-  *  Ex  parte   Alderson,   1   Mad.  53,  af- 

eible.  Armed   nam.  Ex  parte  South,  3  Swanst. 

An  attorney,  prosecuting certaiu actions  393;  Lett  v.  Morris,  4  Sim.  607;  Burn  b. 

under  an  agreement  that  his  fees  should  Carralho,  4  Mylne  4  Cr.  690 ;  Yeatet  ■>. 

be  a  proportionate  than  of  the  recovery.  Groves,  1  Vei.  Jr.  381 ;  Clark  ■>.  Mauraa, 

employed  counsel,  and  agreed  to  divide  3  Paige,  S73. 

the  fees  with  bin.    Tbe  proceed*  of  tbe  *  Teates  p.  Groves,  1  Tea.  Jr.  981. 
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his  money  to  another  for  a  foregone  valuable  consideration.  If 
he  ooold  transfer,  he  has  done  it ;  and,  it  being  his  own  money, 
he  could  transfer.  The  transfer  was  actually  made.  They  were 
right  not  to  accept  it,  as  it  was  not  a  bill  of  exchange.  It  is  not 
an  inchoate  business.  The  order  fixed  the  money  the  moment  it 
was  shown  to  the  parties  upon  whom  it  was  drawn." 

The  assignment  of  a  mail  contract,  accompanied  by  an  agree- 
ment that  the  assignee  should  receive  all  the  moneys  that  might 
become  payable  under  the  contract  for  carrying  the  mail,  consti- 
tutes an  equitable  lien  on  the  funds  which  is  superior  to  a  subse- 
quent order  given  by  the  assignor  upon  the  same  fund.1 

46.  But  the  assignment  is  not  effectual  until  the  creditor 
is  notified  of  the  assignment  to  himself.  Though  a  consign- 
ment be  made  with  directions  to  apply  the  proceeds  to  a  creditor 
of  the  consignor,  that  is  no  effectual  appropriation  or  Hen  in  favor 
of  the  creditor  until  the  creditor  is  notified  of  the  appropriation. 
Until  such  notice  the  directions  amount  to  no  more  than  a  man- 
date revocable  at  the  pleasure  of  the  consignor,  who  may  make 
any  disposition  of  the  property  or  of  its  proceeds  that  be  may  see 
fit  to  make.1 

47.  An  order  which  amounts  to  an  equitable  assignment 
cannot  be  revoked.  An  order  given  by  a  landlord  on  his  tenant 
to  pay  to  another  the  rents  to  accrue  during  a  certain  time,  and 
assented  to  by  the  tenant,  operates  as  an  equitable  assignment  of 
such  rents,  which  is  effectual  not  only  as  against  third  persons, 
but  also  against  the  landlord  himself.8  Although  he  revokes  the 
order,  the  tenant  is  not  only  justified  in  paying  the  rents  in 
accordance  with  the  order,  but  may  be  compelled  to  do  so.  The 
order  itself  amounts  to  an  assignment  of  the  fund  without  any 
formal  acceptance,  whether  written  or  verbal.1  Such  an  order 
differs  in  this  respect  from  a  bill  of  exchange  or  check,  inasmuch 
as  these  do  not  specify  a  particular  fund,  whereas  the  order  men- 
tioned does  specify  a  particular  fund. 

48.  A  mere  agreement,  whether  by  parol  or  in  writing,  to 
pay  a  debt  out  of  a  designated  fund,  when  received,  does  not 
give  an  equitable  lien  upon  that  fund,  or  operate  as  an  equitable 

>  Bradfer  »■  Rom,  S  Paige,  SIS.  *  Lett  i>.  Uorrit,  4  Sim.  607 ;  Ycaut  v. 

1  Sam  v.  Porcbar,  a  Her.  653.  Groroa,  t  Ve».  Jr.  3S0 ;  Ex  pari*  Alder- 

1  Morion  v.  Nylor,  1  Hill,  SSS ;  Brad-    sou,  1  Mad.  S3. 
fey*  Boot,  5  Paige,  634. 
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assignment  of  it.1  The  agreement  is  personal  merely.  There 
must;  be  an  order,  or  something  that  places  the  creditor  in  a  posi- 
tion to  demand  and  receive  the  amount  of  the  debt  from  the 
holder  of  the  fund  without  further  action  on  the  part  of  the 
debtor ;  something  that  would  protect  the  bolder  of  the  fund  in 
making  the  payment.  A  covenant  by  a  debtor  to  pay  certain 
debts  ont  of  a  particular  fund,  when  the  same  should  be  received,' 
is  merely  a  personal  covenant.2  Thus,  to  create  in  favor  of  a 
contractor  a  lien  upon  particular  funds  of  his  employer,  there 
must  be  not  only  an  express  promise  of  the  employer  npon  which 
the  contractor  relies,  to  apply  them  in  payment  of  such  services, 
but  there  must  be  some  act  of  appropriation  on  the  part  of  the 
employer  relinquishing  control  of  the  funds,  and  conferring  npon 
the  contractor  the  right  to  have  them  thus  applied  when  the  ser- 
vices are  rendered.  A  contractor  entered  into  an  agreement  with 
a  railroad  company  to  build  a  portion  of  its  road,  which  bad  just 
been  mortgaged  by  the  company  to  raise  money  to  pay  its  exist- 
ing debts  and  to  complete  and  equip  the  road.  The  mortgage 
provided,  among  other  things,  that  the  expenditure  of  all  Bums 
of  money  realized  from  the  sale  of  the  bonds  should  be  made 
with  the  approval  of  at  least  one  of  the  mortgage  trustees,  and 
that  his  assent  in  writing  should  be  necessary  to  all  contracts 
made  by  the  company  before  the  same  should  be  a  charge  upon 
any  of  the  sums  received  from  such  sales.  The  contractor  ob- 
tained the  assent  of  two  of  the  trustees  to  his  contract ;  and,  hav- 
ing completed  the  work,  upon  the  bankruptcy  of  the  company 
claimed  a  lien  upon  the  property  in  the  hands  of  the  assignees 
in  bankruptcy  acquired  or  received  from  the  mortgage  bonds. 
It  was  held,  however,  that  he  acquired  no  lien,  because  he  was 
never  given  control  of  the  funds  to  be  received  from  the  bonds.8 
Upon  this  point  Mr.  Justice  Field  said :  "  Before  there  can  arise 
any  lien  on  the  funds  of  the  employer,  there  must  be,  in  ad- 
dition to  such  express  promise  upon  which  the  contractor  relies, 
some  act  of  appropriation  on  the  part  of  the  employer  depriv- 
ing himself  of  the   control  of  the  funds,  and   conferring  upon 

1  Wright  t>.  Ellison,  1  Wall.  1ft ;  Chriit-  Najtor,  1  Hill,  S83  ;  Hanselt  v.  Vilowur,  1 

maa  v.   Rua-eli,    14   Wall.  69;  Trtat  ».  Abb.  N.  CMS.  affirmed  76  N.  T.  630; 

Child,  SI   Wall,  441 ;  Dillon  o.  Barnard,  Wood  v.  Mitchell,  IT  H.  Y.  Snpp.  788. 

SI   Willi.  430;    Williama  ■>.  Ingrnol],  89  *  Rogtra  v.    Housed,    18   Wend.   Ill; 

N.  T.  508;  Rogers  i>.  Hoaack,  18   Wend.  Hojt  v.  Biorr.3  Barb.  MS. 

SI9,  rercnitig  6  Paige,  415  ;  Morion  v.  *  Dillon  ».  Barnard,  SI  Wall.  490. 
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the  contractor  the  right  to  have  them  applied  to  his  payment 
when  the  services  are  rendered  or  the  materials  are  furnished. 
There  must  be  a  relinquishment  by  the  employer  of  the  right 
of  dominion  over  the  funds,  so  that  without  his  aid  or  consent 
the  contractor  can  enforce  their  application  to  his  payment  when 
bis  contract  is  completed.  In  tbe  case  at  bar  there  is  no  cir- 
cumstance impairing  the  dominion  of  the  corporation  over  the 
fnnds  received  from  the  bonds ;  there  is  only  its  covenant  with 
the  trustees  that  tbe  expenditure  of  those  funds  shall  be  made 
with  the  approval  of  one  of  them,  and  that  one  of  them  shall 
give  his  written  assent  to  its  contracts  before  they  are  paid  out 
of  such  funds.  There  is  no  covenant  with  the  contractor  of  any 
kind  in  the  instrument,  and  no  right  is  conferred  upon  him  to 
interfere  in  any  disposition  which  the  corporation  may  see  fit  to 
make  of  its  moneys.  The  essential  elements  are  wanting  in  the 
transaction  between  him  and  the  corporation  to  give  him  any 
Hen  npon  its  funds.  No  Tight,  therefore,  exists  in  him  to  pursue 
such  funds  into  other  property  npon  which  they  have  been  ex- 
pended. The  case,  as  already  intimated,  is  on  his  part  one  of 
simple  disappointed  expectation,  against  which  misfortune  equity 
furnishes  no  relief." 

49.  A  creditor  has  no  lien  on  money  in  the  hands  of  the 
debtor's  agent  until  the  debtor  has  given  an  order  upon  the 
agent  to  pay  it  to  the  creditor.  A  tax  was  levied  for  the  amount 
of  the  subscription  of  a  county  to  a  railroad  company,  and  an 
agent  was  appointed  in  behalf  of  the  county  to  receive  the  money 
when  collected,  and  to  pay  it  over  when  ordered.  It  was  held 
that  the  railroad  company  had  no  specific  or  other  lien  on  money 
collected  and  in  the  hands  of  the  agent  before  he  bad  been 
ordered  to  pay  it  over.  The  county  could  recall  the  money 
in  the  hands  of  its  agent  at  any  time  before  payment  to  the 
company.1 

60.   To  constitute  an  equitable  lien  on  a  fund,  there  must 

be  some  distinct  appropriation  of  the  fund  by  the  debtor,  such 

aa  an  assignment  or  order  that  the  creditor  should  be  paid  out 

of  it      It  is  not  enongb  that  the  fund  may  have  been  created 

through  the  efforts  and  outlays  of  the  party  claiming  the  lien.3 

It  is  not  enough  that  a  debtor  authorizes  a  third  person  to  receive 

■  Henry  Comity  v.  Allen,  SO  Ho.  S31.  *  Wright  v.  Kllinon,  1  W«J1.  16;  Hojt 

v.  Storj,  3  Barb.  Ml. 
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a  fund  and  to  pay  it  over  to  a  creditor.1  One  who  was  largely 
indebted  to  his  banker,  being  pressed  for  payment,  wrote  to  the 
solicitor  of  a  railroad  company  which  was  indebted  to  him,  au- 
thorizing the  solicitor  to  receive  the  money  so  due  to  him,  and  to 
pay  it  to  the  banker.  The  solicitor,  by  letter,  promised  the 
banker  to  pay  him  such  money  on  receiving  it.  The  solicitor  re- 
ceived the  amount,  but  paid  it  over  to  the  debtor  instead  of  the 
banker.  It  was  held  that  the  transaction  did  not  amount  to  an 
equitable  assignment,  because  there  was  no  order  or  assignment 
by  the  debtor  placing  the  fund  in  the  control  of  the  creditor. 
There  was  nothing  more  than  a  promise  or  undertaking  on  the 
part  of  the  solicitor,  for  the  breach  of  which  he  may  be  responsi- 
ble in  law,  but  not"  in  equity.3  Lord  Truro,  delivering  the  judg- 
ment upon  appeal,  said  :s  "I  believe  I  have  adverted  to  all  the 
cases  cited  which  can  be  considered  as  having  any  bearing  upon 
the  present  case  ;  and  the  extent  of  the  principle  to  be  deduced 
from  them  is,  that  an  agreement  between  a  debtor  and  creditor 
that  the  debt  owing  shall  be  paid  out  of  a  specific  fund  coming  to 
the  debtor,  or  an  order  given  by  a  debtor  to  bis  creditor  upon  a 
person  owing  money  or  holding  funds  belonging  to  the  giver  of 
the  order,  directing  such  person  to  pay  such  funds  to  the  cred- 
itor, will  create  a  valid  equitable  charge  upon  such  fund ;  in  other 
words,  will  operate  as  an  equitable  assignment  of  the  debts  or 
fund  to  which  the  order  refers."  Ue  then  proceeds  to  examine 
the  letters  referred  to,  with  reference  to  determining  whether 
they  come  within  the  principle  declared.  He  says  that  the  debt- 
or's letter  to  the  solicitor  does  not  come  within  the  principle,  be- 
cause it  was  not  an  order  upon  one  owing  money  to  him,  nor  upon 
one  having  funds  of  his.  It  was  not  an  order  upon  the  railway 
company,  nor  upon  any  officer  of  the  company,  such  as  to  make 
it  available  against  the  company.  He  concludes,  after  a  full  ex- 
amination of  all  the  circumstances,  that  the  letter  was  not  in- 
tended to  be,  and  did  not,  according  to  the  law  applicable  to  the 
subject,  operate  as  an  equitable  assignment  to  the  banker  of  the 
debt  due  from  the  railway  company.  It  was  a  mere  authority  to 
the  solicitor  to  receive,  which  might  or  might  not  be  acted  upon. 
61.   The  rule  that  an  equitable  assignment  can  be  effected 

>  Rodick    v-  Gftnddl,   IS    Bear.    885,        *  Rodlck  v.  Gandell,  1  Dfl  G.,  M.  *  G. 
Jifflnned  1  D«  G.,  M.  i.  G.  768.  TG3,  TTT. 

'  Bodick  r.  Gandell,  13  Bn>.  8». 
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only  by  a  surrender  of  control  over  the  funds  or  property 
assigned  is  one  that  is  strictly  held  to.  A  promise  that  cer- 
tain goods  shall  be  held  in  trust  for  the  benefit  of  another,  and 
that  the  proceeds  shall  be  paid  to  him,  does  not  amount  to  an 
equitable  assignment  of  the  goods  or  specific  lien  upon  them ; 
for  in  such  case  the  owner  retains  control  of  the  goods,  and  may 
appropriate  them  or  their  proceeds  to  the  payment  of  other  cred- 
itors, and  the  holder  of  such  promise  cannot  follow  the  goods  any 
more  than  he  could  follow  their  proceeds.  He  has  no  lien  either 
upon  the  goods  or  their  proceeds.  The  owner  has  violated  bis 
promise,  and  for  this  he  is  personally  responsible.1 

62.  The  promise  of  a  debtor  to  pay  a  debt  out  of  a  par- 
ticular fund  is  not  sufficient.  There  must  be  an  appropria- 
tion of  the  fund  pro  tanto,  either  by  giving  an  order  on  the 
specific  fund,  or  by  transferring  the  amount  otherwise  in  such  a 
manner  that  the  holder  of  the  fund  is  authorized  to  pay  the 
amount  directly  to  the  creditor  without  the  further  intervention 
of  the  debtor.1  Thus,  a  mere  personal  agreement  by  a  claimant 
against  the  United  States,  whereby  he  promises  to  pay  an  at- 
torney a  percentage  of  whatever  snm  may  be  appropriated  by 
Congress  through  his  efforts  to  secure  the  payment  of  the  claim, 
does  not  constitute  a  lien  on  the  fund  to  be  appropriated ;  there 
being  no  order  on  the  government  to  pay  the  percentage  out  of 
the  fund  so  appropriated,  nor  any  assignment  to  the  attorney  of 
such  percentage.*  The  remedy  for  the  breach  of  such  an  agree- 
ment is  at  law,  and  not  in  equity. 

A  sale  of  goods  upon  the  mere  promise  of  the  purchaser  to 
pay  for  them  out  of  the  avails  of  their  sale,  and  of  a  stock  of' 
other  goods  then  owned  by  the  purchaser,  does  not  give  the  seller 
a  lien  on  the  goods  after  their  delivery,  nor  on  the  avails  of 
their  sale,  that  can  be  specifically  enforced.4  Such  an  agreement 
merely  creates  the  relation  of  debtor  and  creditor,  and  does  not 
effectually  appropriate  the  funds  to  the  payment  of  the  specific 
debt 

1  Gibson  v.  Stone,  43  Barb.  285.  for  the  payment  of  the  claim,  tlie  attorney 

*  TrUt  p.  Child,  SI  Wmll.  441  ;  Wright  obtained  an  injunction  against  the  elaicn- 

c.  KUi*on,  I   Wall.  IS;  Hoyt  v.  Story,  a  ant  from  withdrawing  this  ram  fro™  the 

Barb.  S8S ;  Gibaon  v.  Stone,  43  Barb.  S85,  treasury  until  he  had  complied  with  hi* 

391.  agreement  about  compensation ;  hot  the 

■  Triit  p.  Child,  SI  Wall  441.    In  this  Snpmne  Court  reTersed  the  order. 

rase,  Coogreaa  baring  appropriated  a  earn  *  Sttwart  ».  Hopkins,  30  Ohio  St.  MS. 
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S3.  Workmen  have  no  lien  on  money  retained  by  the 
owner  of  property  out  of  sums  due  to  a  contractor,  for  the 
owner's  own  protection  against  »!»'""'  for  labor  and  ma- 
terials. A  provision  in  a  contract  for  work  and  the  furnishing 
of  materials  whereby  the  employer  is  authorized  to  retain,  out  of 
the  moneys  that  may  be  due  to  the  contractor,  such  amount  as 
may  be  necessary  to  meet  the  claims  of  all  persons  who  have 
done  work  or  furnished  materials,  and  who  shall  have  given  no- 
.  tice  of  their  claims  within  a  limited  time,  until  such  liability  shall 
be  discharged,  creates  no  equitable  lien  upon  the  fund  retained, 
and  raises  no  equitable  assignment  of  it  in  favor  of  laborers  or 
material-men.  The  contract  does  not  provide  for  any  application 
of  the  moneys  retained  to  the  payment  of  claims  contained  in  the 
notice.  The  only  benefit  a  laborer  or  material-man  could  secure 
by  filing  such  notice  would  be,  that  he  would  stop  the  payment 
of  the  amount  to  the  contractor,  and  he  would  know  where  bis 
debtor  had  funds  wherewith  to  pay  the  claim ;  bnt  he  could 
reach  these  funds  only  by  trustee  process,  or  some  other  form  of 
attachment.1 

64.  The  designation  of  the  particular  fund  must  be  clear 
and  definite  to  give  effect  to  an  order  as  an  equitable  assignment, 
in  distinction  from  an  order  drawn  against  a  general  credit.  The 
president  of  a  company  wrote  a  letter  stating  that,  if  a  certain 
person  in  its  employ  would  make  an  order  on  its  treasurer  for  any 
portion  of  his  salary,  and  the  payee  would  file  it  with  the  treas- 
urer, the  sum  would  be  paid  monthly  so  long  as  the  employee  re- 
mained with  the  company  and  the  order  ''remained  unrevoked." 
The  employee  accordingly  drew  an  order  for  three  hundred  dol- 
lars in  monthly  payments  of  fifty  dollars,  closing  the  order  with 
the  words,  "and  charge  the  same  to  my  salary  account."  The 
order  and  letter  were  filed  with  the  treasurer,  but  before  anything 
was  paid  upon  the  order  the  drawer  wrote  the  treasurer  counter- 
manding the  order.  In  a  suit  against  the  company  to  recover  the 
amount  of  the  order,  it  was  held  that  the  plaintiff  could  not  re- 
cover ;  that,  treating  the  order  as  a  bill  of  exchange,  the  company 
accepted  it  only  conditionally  that  it  "  remained  unrevoked  j "  and 
that  it  did  not  operate  as  an  equitable  assignment,  inasmuch 
as  the  order  was  not  a  requirement  to  pay  out  of  a  designated 
fund  or  from  a  particular  source.    Upon  this  point  the  court  said : 

i  Qninka  *.  Rmell,  IS  J.  &  8.  US. 
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"  The  order  does  not,  in  terms,  direct  the  payment  of  the  salary 
or  wages,  or  any  part  thereof,  to  the  payee.  It  is  a  request,  or  at 
most  a  direction  by  the  drawer,  to  pay  certain  specific  sums  of 
money,  generally,  for  a  certain  period  and  on  particular  days, 
without  the  designation  therein  of  any  claim  for  a  debt  due  or  to 
become  due  to  him,  unless  it  is  contained  in  the  further  direction 
to  charge  the  amounts  paid  to  bis  salary  account.  This,  it  is 
trne,  recognizes  the  fact  that  there  was  a  relation  between  the 
parties  at  the  time  which  entitled  the  drawer  to  a  credit  for  ser- 
vices rendered  by  him,  and  for  which  a  salary  was  payable ; 
bat  the  direction  would  have  been  as  proper  if  the  suras  to  be 
charged  were  for  moneys  lent  and  advanced  previous  to  the  earn- 
ing of  the  salary  as  for  a  salary  actually  earned,  and  for  which 
an  indebtedness  had  accrued.  It  was  not  a  requirement  that  the 
payment  shonld  be  made  out  of  a  designated  fund,  or  from  a 
particular  source,  but  it  was  a  provision  made  for  the  reimburse- 
ment of  what  should  be  paid  in  compliance  with  the  request  or 
direction." l 

65.  A  bill  of  exohanfre  does  not  of  iteelf  constitute  an 
equitable  assignment  of  the  sum  named,  unless  it  specifies  a  par- 
ticular fund  upon  which  the  order  or  bill  is  drawn,  and  the  drawer 
has  divested  himself  of  all  right  to  control  the  fund.*  A  bill  of 
exchange  in  the  ordinary  form  does  not  specify  any  particular 
fund  upon  which  it  is  drawn,  and  therefore  does  not  constitute 
an  equitable  assignment  of  any  snm  in  the  hands  of  the  drawee  ; 
and  an  order  which  is  payable  out  of  a  particular  fund  is  not  a 
negotiable  bill  of  exchange,  for  such  an  instrument  must  be  pay- 
able absolutely,  and  not  contingently  out  of  a  particular  fund. 
Even  after  an  unconditional  acceptance  of  a  bill,  it  cannot  in 
strictness  be  held  to  operate  as  an  assignment  to  the  payee  of 
the  drawer's  funds  in  the  hands  of  the  drawee,  since  the  latter 
becomes  bound  by  the  consent  of  acceptance,  irrespective  of  the 
funds  in  his  hands.8 

>  Sharer  u.  Western  Union  Telegraph  F.  Int.  Bank  r.  Jonncej,  3  Sandf.  357; 

Co.  BT  N.  Y.  459.  Winter  v.  Drnry,  5  N.  Y.  5SS ;  Cowper- 

*  Teates  t>.  Ore-rat,  1  Tat.    Jr.    ISO;  tbwaita  e.  Sheffield,  1  Sandf.  416, affirmed 

Walton  v.  Wellington,  I  Rota.  ft  M.  60S,  3  S.  T.  2*3 ;  Harris  a.  Clark,  3  N.  Y.  93, 

605 ;  Lett  a.  Morrie,  4  Sim.  607 ;  Burn  v.  91  Am.  Dec.  352. 

Carvalbo,  4  Mylne  ft  C.  690;  Malcolm  a.  •  Cowperthwait*  t>.  Sheffield,  1  Sandf. 

Seotl.  3  Hare,  39  ;  Chapman  a.  While,  6  416. 

N.  Y.  412,  57  Am.  Dec  464 ;  Maries  ft  , 
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66.  If  a  bill  of  exohange  drawn  against  a  consignment 
does  not  itself  refer  to  the  consignment,  and  the  consignee  is  not 
otherwise  instructed  to  hold  the  consignment  or  the  proceeds  of 
it  for  the  payment  of  the  bill,  there  is  no  appropriation  for  the 
payment  of  the  bill  which  will  constitute  a  lien.1 

A  mere  tetter  of  advice  from  the  consignor  to  the  consignee 
that  a  bill  of  exchange  has  been  drawn  against  the  consignment 
does  not,  it  seems,  operate  as  a  specific  appropriation  of  the  pro- 
ceeds to  the  payment  of  the  bill.  Even  if  the  tetter  of  advice 
amounts  to  a  specific  direction  to  apply  the  proceeds  of  the  con- 
signment to  the  payment  of  such  bill,  it  does  not  operate  as  a 
specific  appropriation  of  the  proceeds  to  the  payment  of  the  bill 
unless  it  he  shown  that  the  purchaser  or  holder  of  the  bill  took 
it  on  the  faith  that  the  proceeds  of  the  shipment  were  to  be  ap- 
plied to  its  payment.3  But  a  draft  or  order  made  payable  out  of 
a  particular  fnnd  is  an  assignment  of  the  fund  pro  tanto? 

67.  A  chock  drawn  upon  a  book  doea  not  operate  as  an 
equitable  assignment  of  the  funds  of  the  drawer  to  the  amount 
of  the  check,  nor  does  it  create  any  lien  upon  such  funds,4  if  it  is 
drawn  in  the  ordinary  form.  In  such  form  it  does  not  describe 
any  particular  fund,  or  use  any  words  of  transfer  of  the  whole 
or  a  part  of  any  particular  amount  standing  to  the  credit  of  tbe 
drawer.     Such  a  check  is  in  legal  effect  like  an  unaccepted  bill 

1  Frith  v.  Forbes,  4  De  G.,  F.  &  J.  40S,  T.  412,  57  Am.  Dec  48* ;  People  tr.  Mer- 

421,  per  Tomer,  J.  chants'  «.  Mechanics'  Bank,  78  N.  Y.  269, 

■  Cowperth unite  o.   Sheffield,  S    N.  T.  34  Am.  Dec.  539 ;  Duncan  n.  Berlin,  60 

243,  affirming  1  Band!  419.  N.   Y.  1S1  ;  ^Etna  Nat.  Bank  p.  Fourth 

1  Yeate*  v.  Groves,    1  Yea.    Jr.    280;  Nat  Bank,  *fiN.  Y.  82,  7  Am.  Rep.  3U ; 

Hall  v.  City  of  Buffalo,    1    Keyn,   193;  Tyler  p.  Gould,  48  N.  Y.  682. 

Vreeland   v.   Blnnt,  6  Barb.  189.    The  XlMonrl:  Dickinson  v.  Coates,  79  Mo. 

fnnd  drawn  upon  in  thii  caae  had  been  350,  49  Am.  Rep.  228;  Merchants'  Hat 

let  apart  for  certain  specified  purpose*.  Bank  v.  Coatee,  79  Mo.  168 ;  Coato  s. 

among  which  was  the  payment  of  the  sura  Doran,  83  Mo.  337.     The  former  case  ex- 

mentioned  in  the  order,  and  the  order  it-  preaslj  dissents  from  McGrade  t>.  German 

■elf  specified  the  fund.    It  was  of  course  Saving*  Intl.  4  Mo.  App.  330. 

an  equitable  appropriation  of  the  amount  PenniylTania  :    Lojd   v.  McCaffrey,  46 

to  drawn.  Pa.  8t.  410. 

*  Hopkinson  v.  Fortttr,  L.  R.  19  Eq.  Maryland:  Moses  v.  Franklin  Bank,  M 

74;  Christmas    e.  Russell,  14  Wall.  69;  Md.  574,  580. 

Thompson  o.  Rigca,  5  Wall.  663;  Bank  aUMMhwwtti:  Carr  v.   Nat.  Security 

of   Republic  p.   Millard,  10  Wall.   13!;  Bank,  107  Han.  45,  9  Am.  Rep.  6 ;  Dana 

First  National  Bank  p.  Whitman,  94  U.  v.  Third  Nat.  Bank,   13  Allen,  446,  90 

8.343.  Am.   Dec.    916;    Billiard  v.   Randall,  1 

K«w  York :  Chapman  v.  White,  6  N.  Gray,  60S,  61  Am.  Dee.  433. 
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of  exchange  in  the  ordinary  form.  It  does  not  operate  as  an  equi- 
table assignment  of  any  part  of  the  funds  of  the  drawee  in  the 
bands  of  the  drawer ;  and  it  is  immaterial  that  the  drawer  is  not 
a  bank.1  Accordingly,  where  an  insurance  company  gave  its 
check  in  the  ordinary  form  upon  a  trust  company  in  payment  of 
i  loss,  but  before  its  presentation  a  receiver  of  the  company  was 
appointed,  who  withdrew  all  tbe  funds  on  deposit,  it  was  held 
that  the  payee  was  not  entitled  to  hare  the  amount  of  the  check 
paid  out  of  funds  in  the  receiver's  hands  in  preference  to  tbe 
claims  of  other  creditors.  The  fact  that  there  was  a  receipt  upon 
the  back  of  the  check,  intended  to  be  signed  by  the  payee,  was 
held  not  to  create  a  lien  upon  the  fund  drawn  upon.  A  state- 
ment of  tbe  consideration  for  a  draft  or  check,  either  generally  or 
specifically,  whether  on  the  back  or  in  the  body  of  the  instru- 
ment, does  not  create  a  lien  or  appropriation  of  the  particular 
fund  without  some  expression  to  that  effect.3 

68.  The  lien  of  the  holder  of  a  bill  of  exchange  apon  the 
fond  in  the  hands  of  the  drawee  has  ita  foundation  in  a 
special  agreement  or  implied  understanding  of  the  parties, 
entered  into  at  the  time  of  discounting  or  purchasing  the  bill, 
that  the  fund  in  the  hands  of  the  drawee  is  appropriated  to  the 
payment  of  the  bill.8  In  upholding  the  lien  and  devoting  tbe 
fund  to  the  payment  of  the  bill,  the  court  executes  the  agree- 
ment and  carries  out  the  understanding  of  the  parties.  Even  a 
verbal  un dei-standing  between  the  drawer  and  a  person  discount- 
ing the  bill,  that  it  is  founded  on  a  shipment  of  goods,  and  that 
their  proceeds  shall  be  applied  to  the  payment  of  the  bill,  is 
sufficient  to  effect  an  equitable   transfer  or  lien.4     A   merchant 

1  Attorney-General  v.   Continental  L,  Sonth    Carolina;    Fogertiea    c.    State 

Ini.   Co.  In   re  Herri]),   71    N.  T.   3SS ;  Back,  IS  Rich.  518,  TS  Am.  Dec.  438. 

Luat  t.  Bank  of  North  America,  49  Barb.  *  Attorney-General    v.   Continental   L. 

HI.  In..  Co.  71  N.  Y.  325,  27  Am.  Rep.  55. 

There  are  some  authorities  to  the  effect  *  Barn  v.  Carralho,  4  Mylne  &  C.  690  ; 

that  a  check  in  the  nanil  form  is  an  equi-  Flour  City  Nat.  Bank  c.  QarAeld,  30  Han, 

table  assignment  of  ao  much  of  tbe  draw-  379. 

Wi  deposit  as  the  check  call*  for.     Bnch  *  Floor  City  Nat.  Bank  v.  Garfield,  SO 

is  tbe  raleadopied  in  the  following  State*  :  Hun,  579.      Thin  It  contrary  to  some  ei- 

luoub:  Mnnu  v.  Burch,   29   111.  33;  presaioni  to  be  found  in  earlier  caaea.   Ma- 

Ckicago  Marina  &  F.  Ins.  Co.  v.  Stnnford,  rine  *  Fire  Jul.  Bank  v.  Jasmcer,  S  Sandf. 

IS  III.  166,  81    Am.  Dec.   370 ;  Union  SS7,  is  perhaps  the  cue  most  directly  in 

Nat-  Bunk  ■,  Oceana.  Co.  Bank,  80  III.  conflict  with  the  above.    It  is  there  said 

111,93  Am.  Rep.  185.  that  a  bill  of  exchange,  though  understood 

Iowa:  Roberta r,  Aoalin,  B6  Iowa,  315.  to  bo  drawn  sgainst  ceruin  goods  or  their 
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shipped  a  cargo  of  wheat  to  commission  merchants  in  New  York, 
and  the  next  day  drew  a  draft  upon  the  consignees  and  procured 
a  discount  of  it  at  a  bank,  upon  the  representation  that  the  cargo 
had  been  shipped  to  the  drawees,  and  with  the  understanding 
that  the  draft  was  drawn  against  the  proceeds  of  the  shipment. 
The  drawer  at  the  same  time  wrote  to  the  consignees  that  the 
draft  had  been  drawn,  and  requested  them  to  accept  it  The 
next  day  the  drawer,  being  insolvent,  made  a  general  assign- 
ment for  the  benefit  of  his  creditors.  The  assignee  seized  the 
wheat  before  it  reached  the  consignees  and  sold  it.  In  an  action 
by  the  bank,  a  lien  was  established  in  its  favor  as  against  the 
assignee.  The  court  say  that  the  evidence  showed  that  the  draft 
was  discounted  by  the  bank  upon  the  credit  of  the  wheat  which 
had  been  shipped  by  the  drawer,  and  relied  upon  the  avails  of 
the  same  for  tbe  acceptance  and  payment  of  the  draft.  The 
bank  was  told  that  the  wheat  had  been  shipped,  and  that  the 
draft  was  drawn  against  the  shipment,  and  this  justified  the  con- 
clusion that  the  draft  was  discounted  upon  the  credit  of  the  ship- 
ment.1 

69.  A  brief  reference  in  a  draft  against  a  consignment  to 
an  appropriation  of  the  proceeds  has,  together  with  other 
evidence  of  the  appropriation,  been  held  to  create  a  lien.1 
Thus,  in  a  recent  case,  it  appeared  that  the  draft  against  a  con- 
signment of  corn  directed  the  amount  to  be  charged  "as  ad- 
vised," and  the  consignee  was  advised  by  letter  of  the  drawing 
of  the  draft.  This  reference  made  in  the  draft  was  regarded  by 
the  court  as  extending  the  nature  of  the  transaction  beyond  that 
of  the  mere  discounting  of  a  bill  of  exchange ;  for  the  bankers 
discounting  the  bill  were  justified  in  concluding  that  property 
had  been  shipped  to  the  consignee,  and  that  he  had  been  directed 
to  pay  the  draft  out  of  the  proceeds  of  the  shipment.  It  was  a 
fact  found  that  the  discount  was  made  with  the  knowledge  of,  and 

proceed!,  makes  no  special  appropriation  ply  the  proceed!  to  the  payment  of  any 
of  either  to  the  payment  of  tbe  bill.  The  general  balance  due  him  from  the  eon- 
drawer  baa  the  same  legal  control  of  the  eignor,  or  in  any  other  way  that  the  eon- 
goodi  or  of  their  proceeds  in  the  hands  of  eignor  and  consignee  might  agree  upon, 
the  consignee  that  he  had  before  nrgo-  Thin  decision  In  effect  overruled  the 
tiating  lha  bill  of  exchange.  If  the  goods  same  caie  before  tbe  equity  court  in  1 
or  their  proceeds  afterward*  come  into  the  Barb.  486. 

drawer's  bands,  tbe  holder  of  tbe  bill  will  *  Flour  City  Nat.  Bank  tr.  Garfield,  90 

ham  no  equitable  lien  upon  them.    The  Hun,  S79. 

consignee,  moreover,  baa  the  right  to  ap-  *  Parker  v.  Baxter,  19  Hon,  410. 
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in  reliance  upon,  that  arrangement.  Direct  evidence  of  this  was 
not  given,  but  circumstances  were  proved  from  which  that  conclu- 
sion was  reasonably  drawn,  and  they  were  sufficient  to  establish 
the  fact  that  when  the  bill  was  discounted  it  was  done  on  the 
understanding  that  its  payment  had  been  provided  for  from  the 
proceeds  of  the  shipment.  The  letter  and  the  bill,  and  the  under- 
standing of  the  parties,  so  far  qualified  the  nature  of  the  direction 
and  request  made  in  the  bill  as  substantially  to  render  it  an  order 
for  a  corresponding  amount  of  the  proceeds  of  the  shipment. 
That  created  a  charge  or  lien  upon  the  corn  and  its  proceeds  in 
favor  of  the  bankers  discounting  the  bill  under  these  circum- 
stances. There  was  something  more  than  a  simple  direction  by 
the  shipper  to  the  consignee  to  apply  the  property  to  the  pay- 
ment of  the  bill,  for  the  bill  itself  was  negotiated  and  discounted 
on  the  distinct  understanding  that  the  proceeds  of  the  corn  should 
be  applied  to  its  payment.1 

60.  If  a  consignee  receives  goods  under  an  express  direc- 
tion to  apply  the  proceeds  to  the  payment  of  a  particular  bill 
of  exchange,  an  equitable  lien  is  created  in  favor  of  the  holder  of 
the  bill,  if  he  took  it  relying  upon  such  appropriation,  and  this 
will  prevail  against  the  general  lien  of  the  consignee. 

In  general  it  may  be  said  that  if,  at  the  time  a  consignment 
is  made,  the  consignee  be  notified  that  a  draft  has  been  drawn 
against  it,  and  the  draft  is  discounted  on  the  faith  of  the  consign- 
ment and  instructions,  then  the  nature  of  the  transaction  is  ex- 
tended beyond  the  mere  discounting  of  a  bill  of  exchange  drawn 
against  a  consignment.1  The  party  discounting  the  bill  has  an 
equitable  lien  upon  the  goods  or  their  proceeds  to  the  extent  of 
his  advances. 

61.  The  general  lien  of  a  consignee  cannot  be  set  up 
against  the  express  directions  of  the  consignor  given  at  the 
time  when  the  consignment  is  offered  and  accepted,  whereby  a 
lien  is  created  in  favor  of  the  payee  of  a  draft  drawn  against  the 
consignment.8  If  a  consignee  thinks  proper  to  accept  a  consign- 
ment with  express  directions  to  apply  it  or  the  proceeds  in  a  par- 

1  Per  Daniel*,  J.,  in  Parker  v.  Baxter,  v.  Steward,  25  H.  Y.  239,  83  Am.  Dec 

19  Hun,  410.  346. 

'IlrToti:  Parker  p.  Baiter,  19  Hno,         »  Frith  v.  Forbes,  4  De  Q.,  F.  &  J.  409; 

410;  Morton  v.  Najlor,  1  Hill,  583;  Hojt  C»yngm  Co.  Nat.  B«nk  p.  Daniel*.  47  N.  Y. 

r.  Story,  3  B«rb.  KS ;  Marine  &  P.  In*.  631  j  Bailer  v.  Hodwm  Bird  R.  R.  Co. 

Beak  v.  Janncer,  1  Barb.  486 ;  Lower;  49  H.  Y.  70. 
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tictilar  mode,  he  cannot  set  up  bis  general  lien  in  opposition  to 
thoae  directions.  In  such  a  case,  only  what  remains  after  answer- 
ing the  particular  directions  becomes  subject  to  the  general  lien.' 
If  the  consignee  be  notified  that  a  bill  of  exchange  in  favor  of  a 
third  person  is  to  be  paid  out  of  the  proceeds  of  the  consignment, 
this  direction,  in  connection  with  the  bill  of  exchange,  amounts  to 
an  appropriation  of  the  consignment  to  the  payment  of  the  bill 
of  exchange,  and  the  holder  of  the  bill  has  a  lien  upon  the  con- 
signment or  the  proceeds  of  it.  The  lien  exists  whether  the  bill 
be  accepted  or  not  If  it  be  not  accepted,  the  consignment  is  sub- 
ject to  the  lien  in  favor  of  the  bolder  of  the  bill ;  if  it  be  accepted, 
the  consignee  becomes  personally  liable  upon  the  acceptance,  and 
the  lien  also  attaches  to  the  consignment  or  the  proceeds  of  it,  so 
long  as  the  proceeds  can  be  traced. 

But  a  mere  direction  of  "  Advice  of  draft "  on  a  bill  does  not 
operate  as  an  appropriation  of  the  consignment ;  and  the  case 
of  Frith  r.  Forbes,  so  far  as  it  goes  to  establish  a  general  prin- 
ciple of  law  to  this  effect,  is  impugned  by  the  later  English 
cases.1 

62.  The  delivery  of  a  bill  of  lading  to  one  who  discounts 
a  draft  drawn  against  the  shipment  is  a  sufficient  appropri- 
ation of  the  property  to  give  the  holder  of  the  draft  an  equita- 
ble lien  upon  the  property.  Ordinarily  the  question  of  an  equi- 
table lien  does  not  arise  in  such  a  case,  because  the  delivery  of  the 
hill  of  lading  amounts  to  a  pledge  and  delivery  of  the  property 
itself.  But  an  equitable  lien  might  be  declared  in  such  a  case.* 
The  fact  that  the  discount  of  the  draft  is  obtained  on  the  deliv- 
ery of  the  bill  of  lading  is  conclusive  that  an  assignment  of  the  . 
property,  either  legal  or  equitable,  was  made  for  the  security  of 
the  draft. 

There  is  no  equitable  lien  upon  moneys  advanced  to  the  drawer 

1  Frith  v.  Forbes,  4  De  G.,  F,  &  J.  409,  which  was  a  discount  of  a  draft  on  the 

per  Tomer,  J.    See,  however,  Robe;  v.  security  of  a  bill  of  lading  delirand  at 

Oilier,  L.  R.  7  Ch.  477  ;  Phelps  r.  Comber,  the  lime,  Paige,  J.,  declared  that,  if  the 

29  Ch.  D.  813  ;  Brown  t,  Koagh,  19  Ch.  bank  which  discounted  the  draft  had  filed 

D.  848.  a  bill  in  aquitj  for  relief,  it  was  dear  that 

*  Phelpa  b.  Comber,  19  Ch.  D.  813;  the  bank  would  have  bean  entitled  to  a 
Brown  t,-.  [Rough.  29  Ch.  D.  848  ;  Robey  decree  declaring  ita  demand  against  tin 
p.  Oilier, L.  R.  7  Ch.  695  ;  inn  Eiitwictle,  consignor  who  drew  the  draft  aa  eqnita- 
3  Cb.  D.  477.  ble  lien  on  the  goods  consigned.    And  see 

•  Bank  of  Rochester  v.  Jones,  4  N.  T.  Cajnga  Co.  Nat.  Bank  e.  Daniels,  4T  N.  Y. 
497,  499,  55  Am.  Dec  290.     In  this  case,  631. 
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of  a  bill  of  exchange  on  the  security  of  a  bill  of  lading  of  goods 
against  which  the  bill  of  exchange  is  drawn,  upon  the  failure  of 
the  consignee  and  the  sale  of  the  goods  for  a  sum  insufficient  to 
repay  the  advances  upon  them.  When  the  borrower  receives 
the  money  upon  such  a  bill  of  exchange  and  bill  of  lading,  the 
money  is  his,  and  not  the  money  of  the  lender  ;  nor  is  it  clothed 
with  a  trust,  or  subject  to  a  lien  in  his  favor.  The  lender  baa 
parted  with  his  money,  and  has  in  place  of  it  the  security  he 
bargained  for.1 

A  warehouse  receipt,  like  a  bill  of  lading,  gives  the  holder  a 
lien  upon  the  goods  named  in  the  receipt,  provided  it  is  issued  by 
a  public  war  oho  use  man,  and  the  goods  can  be  identified.1 

III.   Aritingfrom  Advance*  Made  and  Money  Paid. 

63.  Where  in  terms  the  parties  agree  that  one  making 
advances  for  the  purchase  of  merchandise  to  be  shipped  to 
him  shall  have  a  lien  upon  the  same,  the  lien  arises  upon 
the  purchase  of  the  merchandise  before  it  is  consigned  to  the 
creditor.  The  lien  in  such  case  attaches  to  the  merchandise  pur- 
chased and  in  the  hands  of  the  debtor  at  the  time  of  his  bank. 
rnptey,  and  may  be  asserted  as  against  tbe  debtor's  assignee  in 
bankruptcy.  Judge  Story  said  that  the  possession  of  the  prop- 
erty by  the  debtor  was  not  a  badge  of  fraud,  or  against  the  policy 
of  the  law,  or  in  any  manner  to  be  deemed  inconsistent  with  the 
just  rights  of  his  general  creditors ;  and  therefore  the  agreement 
to  give  a  lien  or  equitable  charge  was  binding  upon  the  property 
in  the  hands  of  the  assignee.8 

Such  lien  is  a  specific  lien  on  the  merchandise  shipped  to  the 
person  making  the  advances,  and  not  a  general  lien  as  against  an 
equitable  owner  of  a  share  of  the  merchandise,  though  tbe  debtor 
to  whom  the  advances  were  made  agreed  that  any  surplus  in  the 
merchandise  or  the  proceeds  thereof,  after  satisfying  the  advances 
upon  tbe  same,  should  stand  as  security  for  any  other  indebtedness 
of  bis  to  the  person  who  made  the  advances,  the  latter  at  the  time 
knowing  of  tbe  rights  of  the  equitable  owner  of  a  part  of  the 
merchandise.  The  agreement  for  a  general  lien,  after  satisfying 
tbe  specific  lien,  was  a  valid  one  as  between  the  parties  to  it,  but 

1  Grhmell  v.  Sdvdam,  3  Sindf.  133.  •  Fletcher  e.  Motdj,  2  Storj,  559. 

1  Unko  Tratt  Co.  v.  Trumbull  (HI.), 
W  H.  E.  Baa  M. 
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it  could   not  affect  the  rights  of  an  equitable  owner  of  a  part  of 
the  merchandise  who  did  not  consent  to  such  agreement.1 

64.  Under  an  executory  agreement  to  purohase  and  con- 
sign property,  no  lien  arises  until  the  property  is  actually 
acquired  by  the  debtor,  and  perhaps  not  till  it  is  actually  con- 
signed to  the  creditor  in  accordance  with  the  agreement.  A 
merchant  accepted  a  draft  under  an  agreement  that  the  drawer 
would  invest  the  proceeds  in  cotton,  and  ship  the  same  to  the 
merchant  for  sale.  The  drawer  obtained  a  discount  of  the  draft 
at  his  bank,  and  the  proceeds  were  placed  to  his  credit.  Two 
days  afterwards,  the  money  still  standing  to  his  credit,  he  died. 
In  a  contest  between  the  acceptor  and  the  creditors  of  the  drawer 
it  was  held  that  at  law  the  money  raised  on  the  bill  became  un- 
conditionally the  property  of  the  drawer,  and  at  his  death  passed 
to  his  administrator,  and  that  in  equity  the  acceptor  had  no  lien 
upon  the  proceeds  of  the  draft.3  If  there  was  any  lien,  it  arose 
out  of  the  agreement  of  the  parties,  —  the  agreement  that  the 
proceeds  of  the  draft  should  be  used  for  the  purchase  of  cotton  to 
be  consigned  to  the  acceptor.  Until  the  cotton  was  purchased, 
the  thing  did  not  come  into  being  upon  which  the  lien  could  at- 
tach. Whether  the  agreement  to  consign  created  a  lien  at  all,  or 
merely  a  personal  covenant,  might  be  a  question  of  doubt.  Bat 
certainly  no  lien  could  attach  to  the  money,  because  there  was  no 
contract  in  regard  to  the  money  under  which  a  lien  could  arise. 
Any  lien  implied  by  the  contract  was  upon  the  cotton.  While 
the  drawer  lived,  a  lien  upon  the  cotton  was  a  possible  thing  ;  it 
would  arise  upon  the  purchase  and  consignment  of  it  in  accord- 
ance with  the  agreement.  Whether  the  lien  would  arise  upon 
the  purchase  before  the  consignment,  is  a  question  which  did  not 
arise  in  this  case,  though  the  court  incidentally  discussed  the  ques-  * 
tion,  and  expressed  a  doubt  whether  the  lien  would  attach  upon 
the  purchase  of  the  cotton. 

66.  A  lien  by  express  contract  upon  a  crop  to  be  raised 
prevails  against  the  debtor's  assignee  in  insolvency.  The 
creditor  having  the  earliest  lien  by  contract  has  an  equity  supe- 
rior to  that  of  the  general  creditors.8  The  maxim,  qui  prior  ett 
tempore,  potior  e*t  injure,  applies. 

A  fanner  entered  into  a  contract  with  a  firm  of  traders  by 

1  Drsxel  v.  Poua,  133  NT.  IS9,  30  N.  *  Holt  b.  Bank  of  Angiuta,  13  Qa.  341. 
E.  Rep.  732.  •  Kirkiey  v.  M«*na,  42  Ala.  486. 
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which  they  were  to  become  hie  agents  for  the  sale  of  his  crops, 
advance  him  money,  and  accept  his  drafts,  for  the  payment  of 
which  be  pledged  his  crops  on  hand,  and  the  growing  crops  of 
the  year.  Upon  the  faith  of  this  agreement  the  traders  made 
large  advances  to  tbe  farmer,  who  died  at  the  close  of  the  year 
largely  indebted  to  tbem.  His  executor  took  possession  of  the 
crops,  and  resisted  the  claim  of  lien  on  the  part  of  tbe  traders, 
upon  the  ground  that  they  were  in  no  better  condition  as  to  tbe 
crops  than  the  other  creditors  of  the  deceased.  It  was  held,  bow- 
ever,  that  the  agreement  constituted  a  lien  which  a  court  of  equity 
would  enforce.1 

66.  An  equitable  lien  arises  under  a  contract  whereby  a 
creditor  is  to  receive  half  the  proceeds  of  a  certain  crop 
upon  which  the  contract  gives  a  lien.  Thus,  where  a  mortgagor, 
in  consideration  of  the  mortgagee's  forbearance  in  foreclosing  tbe 
mortgage,  agreed  to  cultivate  the  mortgaged  land  in  cotton  for 
one  year,  and  to  give  the  mortgagee  one  half  of  the  cotton  raised, 
the  value  of  the  same  to  be  credited  on  the  mortgage  notes,  and 
gave  a  lien  on  the  whole  crop  for  the  payment  of  the  one  half, 
tbe  debtor  having  died  during  the  year,  and  his  estate  having 
been  declared  insolvent,  it  was  held  that  the  mortgagee  obtained 
an  equitable  lien  on  the  cotton,  which  he  could  enforce  in  a  court 
of  equity,  and  that  his  Hen  was  superior  to  the  equity  of  the  gen- 
eral creditors.9 

67.  Liens  by  contract  for  advances  to  manufacturers  upon 
manufactured  goods.  —  A  firm  of  merchants  entered  into  an 
agreement  with  a  firm  of  silk  manufacturers,  whereby  the  former 
agreed  to  furnish  tbe  latter  with  raw  materials  for  tlie  manufac- 
ture of  silk  goods,  and  to  advance  funds  for  purchase  thereof ; 
and  tbe  goods  when  manufactured  were  to  be  delivered  to  and 
sold  by  the  merchants,  and  the  balance  of  tbe  proceeds  of  each 
sale,  after  deducting  commissions,  insurance,  and  advances,  was 
to  be  paid  to  the  manufacturers.  After  this  arrangement  had  con- 
tinued some  years  the  manufacturers  failed,  and  made  a  general 
assignment  for  the  benefit  of  their  creditors.  The  assignee  took 
possession  of  all  the  stock  and  machinery  of  the  debtors,  and 
among  the  stock  were  many  pieces  of  silk  goods,  finished  and  un- 
finished. The  merchants  who  had  made  the  advances  claimed  an 
equitable  lien  on  these  for  tbe  balance  due  them  from  tbe  mann- 

i  fiolliTjui  p.  Tuck,  I  Hd.  Ca.  6».  *  Kirkasr  c  Mtani,  42  Alt  42ft. 
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facturers,  and  brought  suit  to  enforce  the  same.  It  whs  held, 
however,  that  the  plaintiffs  were  not  entitled  to  recover,  for, 
assuming  that  ft  lien  wat  created  by  the  agreement,  there  was  no 
sufficient  evidence  to  identify  tbe  property  or  its  proceeds  as  that 
which  tbe  plaintiffs  hod  advanced.1 

An  agreement  whereby  a  merchant  was  to  advance  money  to 
a  tanner,  to  enable  him  to  buy  hides  for  his  tannery,  provided 
that  the  advances  shonld  be  charged  to  the  tanner,  and  that  the 
hides  bought  by  him  with  such  money  should  be  bought  in  tbe 
merchant's  name  and  should  be  his  as  security  for  all  sums  due 
him.  The  bides  were  in  fact  bought  in  the  tanner's  own  name. 
It  was  bf-ld  that,  while  the  merchant  had  a  lien  on  tbe  hides,  this 
lien  was  not  valid  against  a  bond  fide  purchaser  front  the  tanner 
without  notice  of  the  merchant's  lien.3 

68.  There  is  no  implied  lien  upon  personal  property  in 
favor  of  one  who  has  advanced  money  (or  it,  without  having 
either  the  title  or  possession.8  Thus,  a  merchant  received  from 
another  merchant  a  sum  of  money,  for  which  he  gave  a  receipt 
stating  that  he  received  it  as  an  advance  on  a  shipment  of  flour 
then  making  on  board  a  certain  ship,  to  be  consigned  to  the  house 
of  the  merchant  making  the  advances.  The  flour  was  afterwards 
purchased  by  tbe  merchant  who  received  the  advances,  and  waa 
delivered  by  tbe  seller  on  board  a  ship  freighted  by  this  mer- 
chant. The  latter,  having  stopped  payment  about  the  same  time, 
agreed  with  the  seller  of  the  flour,  who  was  ignorant  of  the  agree- 
ment with  the  merchant  who  made  tbe  advances,  to  rescind  the 
sale,  and  gave  him  back  the  bill  of  parcels.  It  was  held  that  the 
merchant  who  made  the  advances  had  no  lien  on  the  flour  that 
could  prevent  the  merchant  who  received  the  advances  from  re- 
scinding the  contract  with  the  seller  of  the  flower,  attd  re-deliver- 
ing to  him  the  flour.  To  constitute  a  lien  upon  a  corporeal  chat- 
tel at  common  law,  possession  is  essential ;  and  while  in  equity 
a  fund  may  be  appropriated  by  an  assignment  without  delivery 
of  the  fund  itself,  yet  this  is  only  where,  from  the  nature  of  the 
fund,  a  transfer  of  possession  is  impossible.  There  can  be  no  ap- 
propriation of  a  chattel  susceptible  of  delivery  which  will  prevail 
against  third  persons,  without  a  delivery  good  at  common  law.* 

1  Penon  t>.  Obertenffer,  59  How.Pr.S39.     minm  u.  Thurbtr,  3   N.  Y.  Snpp.  S3,  SO 

*  Marah  r.  Tims,  6  T.  4  C.  S9.  St.  Rep.  W. 

*  Allen  v.  SbortriJga,  1  Dut.  U  j  Mao-        *  Cleauon  v.  Davidwra,  5  Bion.  SM, 
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Chief  Justice  Tilghman  npon  this  point  said :  "  Any  order,  writ- 
ing, or  act  which  makes  an  appropriation  of  a  fund,  amount*  to 
an  equitable  assignment  of  that  f und.  The  reason  is  plain :  the 
fond  being  neither  assignable  at  lair,  nor  capable  of  manual  pos- 
session, an  appropriation  of  it  is  all  that  the  case  admits.  A 
court  of  equity  will  therefore  protect  such  appropriation,  and  con- 
aider  it  as  equal  to  an  assignment.  Bat  very  different  is  the  ease 
of  a  parcel  of  flour,  which  admits  of  actual  delivery.  Every  man 
who  purchases  an  interest  in  property  of  this  kind  ought  to  take 
immediate  possession  ;  if  he  does  not,  he  is  guilty  of  negligence, 
and  can  have  no  equity  against  a  third  person  who  contracts  with 
the  actual  possessor  without  notice  of  a  prior  right."  ' 

69.  A  contract  whereby  a  planter  agrees  to  ship  his  crop 
of  cotton  to  his  factor,  to  reimburse  him  for  advances  and  sup- 
plies, does  not  create  a  lien  upon  the  cotton  raised.1 

A  merchant,  in  the  spring  of  the  year,  made  advances  to  a 
planter  on  his  verbal  promise  to  give  a  lien  on  his  crop  for  the 
year  to  secure  the  advances.  In  June,  the  planter  died  suddenly 
without  having  given  the  lien,  and  his  estate  was  insolvent.  On 
a  bill  in  equity  by  the  merchant  to  marshal  the  assets  of  the  es- 
tate, it  was  held  that  he  had  no  equitable  ground  for  relief.  To 
entitle  one  to  the  benefit  of  an  agricultural  lien  under  the  stat- 
ute, he  must  comply  strictly  with  the  conditions  of  the  statute. 
When  one  comes  into  a  court  of  equity  to  compel  specific  per- 
formance of  a  contract,  he  must  first  show  that  all  has  been  done 
that  could  be  done  to  comply  with  the  law.  If  he  has  been  neg- 
ligent in  the  matter,  the  court  will  not  lend  its  aid  to  complete 
the  contract,  for  this  would  be  to  encourage  negligence  in  parties 
making  contracts* 

In  like  manner  an  agreement  between  an  owner  and  a  builder, 
that  a  balance  of  account  due  the  builder  should  be  paid  out  of 
the  income  of  the  building,  does  not  create  a  lien  upon  such  in- 
come which  can  be  enforced  in  equity.4 

70.  An  equitable  lien  does  not  arise  io  favor  of  one  who 
has  made  advances  to  another  to  enable  him  to  make  im- 
provements upon  his  property,  though  there  was  an  understand- 
ing at  the  time  that  a  lien  should  be  given  upon  the  property 

1  Clouon  f.    Davidson,    5    Binn.  889,  *  Canton  p.  Gil  mora,  3  8.  C.  16. 

398.  *  Alexander  t>.  Berry,  M  Miw.  4SS. 
*  ADeii  p.  MoutgMnerr,  48  Miu.  101. 
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improved.  Thus,  where  one  loaned  money  to  a  mill-owner  to  be 
used  in  rebuilding  a  certain  mill  which  had  been  destroyed,  and 
it  was  understood  that  the  lender  was  to  have  a  lien  on  the  mill  to 
secure  him,  but  no  writing  was  made  except  a  note  for  the  money, 
upon  the  death  of  the  borrower  and  the  insolvency  of  his  estate 
it  was  held  that  equity  would  not  sustain  a  lien  on  the  mill  in 
favor  of  the  lender,  to  the  prejudice  of  other  creditors  of  the 
borrower.1 

Had  there  been  a  written  agreement  that  a  mortgage  should 
be  given,  equity  might  have  declared  such  agreement  to  be  an 
equitable  mortgage ;  or  had  there  been  an  express  oral  agreement 
that  a  mortgage  should  be  given,  and  it  could  be  shown  that  the 
failure  to  execute  the  mortgage  was  by  reason  of  some  fraud  or 
accident,  there  might  be  good  ground  for  relief  in  equity.  But 
mere  neglect  to  execute  the  mortgage,  or  neglect  to  execute  a 
written  agreement  for  a  mortgage,  is  not  such  an  accident  as 
equity  will  relieve  against.  "It  does  not  come  to  the  aid  of 
the  sleeper,  but  of  him  who,  though  awake,  has  been  entrapped  by 
fraud,  or  been  prevented  from  getting  his  agreement  put  into 
writing  by  inevitable  accident."  * 

Money  advanced  by  one  person  to  enable  another  to  make  im- 
provements upon  his  property,  as  for  instance  to  erect  upon  his 
own  land  a  steam  mill  with  machinery,  creates  no  lien  upon  the 
mill  and  machinery.  The  advances  constitute  merely  a  debt  from 
the  party  to  whom  the  money  is  advanced.8 

71.  A  lien  upon  the  property  of  another  is  not  created  by  a 
voluntary  payment  of  a  liability  of  his  without  request.4  But 
a  request  might  be  inferred  from  circumstances.6  Under  special 
circumstances,  a  joint  owner  of  property  may  have  a  lien  upon  the 
interest  of  the  other  part  owners  for  advances  made  for  repairing 
and  preserving  the  property,  especially  if  such  repairs  were  neces- 
sary, and  their  consent  to  make  them  was  unreasonably  withheld. 
But  in  such  case  the  party  asserting  the  lien  must  show  the  spe- 
cial circumstances  which  will  give  him  such  lien.6  Constructive 
liens  will  not  now  be  extended  and  applied  to  cases  where  by  the 

1  PrlntQp  r.  Barrett,  46  Q*.  407.  *  Taj  lot  v.  Baldwin,  10  Barb.  626. 

>  Frintnp  v.  Barrett,  46  Ga.  407,  per  *  Oatfleld  p.  Waring,  14  Johns.  IBS. 

McCay,  J.  *  Tay  lor  tr.  Baldwin,  10  Baxb.  6S6.   And 

«  Weathershy  r.  Sleoper,  4S  Miw.  78S.  we  Doaoe  tr.  Badger,  11  Mas*.  66. 
To  like  eflact  see  Garland  v.  Hull,  13  8m. 
AM.  76,  SI  Am.  Dec  140. 
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rates  of  law  they  are  not  already  clearly  established ;  for  such 
liens  are  not  now  encouraged.1 

72.  One  who  voluntarily  pays  premiums  of  insurance  for 
another,  in  the  absence  of  any  agreement  or  understanding  that 
for  Buch  payments  he  should  have  a  lien  upon  the  policy  or  its 
proceeds,  has  no  lien  upon  the  proceeds  collected  by  him  as  the 
agent  of  the  insured.1 

One  who  procures  insurance  for  another  in  pursuance  of  a  re- 
quest to  do  so  and  to  forward  the  policy,  and  not  as  a  broker  or 
general  agent,  has  no  lien  on  the  policy.  By  undertaking  to  exe- 
cute the  order,  he  binds  himself  to  comply  with  the  terms  and 
forward  the  policy,  and  this  precludes  the  supposition  that  he 
was  to  have  any  lien  upon  it  or  interest  in  it.  And  though  Bach 
person  be  the  ship's  husband  for  the  general  management  of  a 
vessel  which  ia  the  subject  of  the  insurance,  yet  he  has  no  lien  on 
the  policy  for  the  balance  of  his  account.3 

73.  There  is  no  equitable  subrogation  in  favor  of  one  who 
pays  a  debt  for  which  he  is  not  personally  bound,  and  which 
is  not  a  charge  upon  his  property,  so  as  to  entitle  him  to  be  sub- 
rogated to  a  lien  which  the  creditor  had  upon  the  estate  of  the 
debtor.4 

A  stranger,  by  voluntarily  paying  the  wages  of  workmen  who 
are  entitled  to  a  lien,  obtains  no  right  in  equity  to  a  subrogation 
to  their  lien,  in  the  absence  of  any  assignment,  or  of  an  agree- 
ment that  he  should  have  the  benefit  of  their  lien.  The  superin- 
tendent of  the  work  of  constructing  a  railroad,  without  any  ob- 
ligation on  his  part,  voluntarily,  for  the  purpose  of  befriending 
the  workmen,  advanced  his  own  money  to  pay  them  their  wages, 
supposing  the  railroad  company  to  be  solvent.  He  had  no  assign- 
ment, legal  or  equitable,  of  the  wages  paid,  and  there  was  no 
understanding  that  he  was  to  have  the  benefit  of  their  lien.  It 
was  held  that  he  was  not  entitled,  by  subrogation,  to  the  work- 
men's statutory  lien  for  such  wages.0    "  The  statutory  lien  given  to 

1  Taylor  v.  Baldwin,  10  Barb.  026,  per  38  N.   J.   Eq.  433,  437.     "  It  has   nerer 

ADen,  J,  been  held  that  one  who  lends  or  advances 

*  Meier  v.  Meier,  15  Mo.  App.  SB,  ef-  money  to  a  corporation  to  enable  it  to  paj 
firmed  88  Mo.  566.  laborers,  who,  if  [heir  wages  had  remained 

*  Reed  f.  Pacific  lus.  Co.  1  Met.  166.        unpaid,  would  have  been  entitled  to  the 
1  Jones  on  Mortgages,  §  874  a;  Wilkes    lien  therefor,  U,  merely  by  rirtne  of  inch 

v.  Harper,  1  N.  T.  586.  loan  or  advance,  entitled  to  that  lien  by 

*  lit  n  North  Hirer  Construction  Co.    equitable  ■abrogation.'' 
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workmen  is  to  be  confined  within  its  legitimate  limits.  It  is  not 
to  be  extended,  by  a  forced  application  of  the  principle  of  subroga- 
tion in  eqnity,  to  cases  not  within  the  mischief  which  the  law  was 
designed  to  remedy.  The  object  of  the  legislature  was,  to  secure 
to  a  very  meritorious  but  helpless  class  of  persons  the  payment 
of  the  wages  of  their  toil,  and  to  that  end  to  give  them  personally 
a  paramount  lien  on  the  assets  of  the  employer.  It  did  not  con- 
template giving  to  creditors  from  whom  the  company  might  bor- 
row money  on  its  own  credit,  with  which  to  pay  its  workmen,  such 
a  lien  on  the  assets  for  their  reimbursement."  l 

74.  But  one  who  pays  a  debt  of  a  railroad  company  for 
rolling-stock  under  a  contract  with  the  company  for  security 
by  subrogation  to  the  rights  of  the  vendor,  under  his  contract 
with  the  company,  is  entitled  to  such  subrogation  to  the  vendor's 
lien,  and  cannot  be  considered  a  mere  volunteer  in  making  the 
payment.3 

74  a.  There  is  an  equitable  lien  upon  a  legacy  in  favor  of 
the  testator's  estate  for  the  amount  of  a  debt  due  from  the  lega- 
tee to  the  testator.  Such  a  lien  may  be  spoken  of  as  an  equitable 
right  of  set-off.  "  The  right  to  retain  is  grounded  upon  the  prin- 
ciple that  it  would  be  inequitable  that  a  legatee  should  be  entitled 
to  his  legacy  while  he  retains  in  his  possession  a  part  of  the  funds 
out  of  which  his  and  other  legacies  are  to  be  paid.  He  should 
not  receive  anything  out  of  such  a  fund  without  deducting  there- 
from the  amount  of  that  fund  which  he  has  in  his  hands  as  a  debt 
to  the  estate.  An  assignee  of  the  legatee  takes  his  legacy  subject 
to  the  same  equity  which  exists  against  it  in  his  hands."  Such 
lien  is  prior  to  that  of  a  judgment  creditor  of  the  legatee.3 

75.  A  mere  loan  of  money  to  be  used  in  the  purchase  of 
land  does  not  create  a  lien  upon  the  land  for  its  repayment.4 

76.  A  surety  as  such  has  no  lien  on  the  estate  of  his  prin- 
cipal. The  fact  that  his  money  has  gone  to  increase  his  princi- 
pal's estate  raises,  perhaps,  a  natural  equity  that  it  should  be 
returned  to  the  surety  out  of  the  estate.  Bat  this  natural  equity 
yields  to  legal  rights.  Thus,  if  one  accepts  drafts  for  the  accom- 
modation of  another  under  an  agreement  that  the  drawer  shall  use 

1  In  rt  North  River  Construction  Co.  land  Ky.  Co.  v.  Wortendjke,  ST  N.  J.  Eq. 

38  N.  J.  Eq.  433,  perRnnyoo,  Chancellor.  658. 

1  Cob  B,  Now  Jersey  Midland  Rt.  Co.  *  Irvin  E>.  Palmer    (Tenn.),  13  9.   W. 

37  N.  J.   Eq.   110.    And  see  Payne  t>.  Rep.  326. 

Haihawaj,  3  Vt.  SI  S ;  New  Jersey  Mid-  *  Collinaon  v.  Owena,  6  G.  &  J.  4. 
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the  proceeds  of  the  drafts  in  the  pnrchaseof  merchandise  to  be 
consigned  to  the  acceptor,  and  the  drawer  dies  before  using  the 
proceeds  in  the  purchase  of  such  merchandise,  the  acceptor  cannot 
maintain  a  lien  upon  the  money  raised  upon  the  drafts,  although 
this  still  stands  to  the  credit  of  the  drawer  at  his  banker's.  The 
fact  that  the  money  was  raised  on  the  credit  of  the  acceptor,  and 
that  he  accepted  for  accommodation,  gives  him  no  lien  on  the 
money.  The  money  is  the  property  of  the  drawer,  and  passe* 
upon  his  death  to  his  executor  or  administrator  without  charge.1 

IV.  Arising  from  Agreement*  to  give  Mortgage*  or  other  Security. 

77.  An  agreement,  on  a  sufficient  consideration,  to  give  a 
mortgage  on  specific  property,  creates  an  equitable  lien  upon 
such  property,  which  takes  precedence  of  the  claims  of  the  prom- 
isor's general  creditors,  and  of  the  claims  of  subsequent  purchas- 
ers and  incumbrancers  with  notice  of  the  lien.1 

If  the  written  agreement  shows  a  clear  intention  to  make  some 
particular  property  a  security  for  a  debt  or  obligation,  equity  will 
treat  the  instrument  as  an  executory  agreement  to  give  security.* 
The  agreement  creates  a  specific  lien  upon  the  property,  which 
takes  precedence  of  the  claims  of  subsequent  creditors  and  pur- 
chasers with  notice.4 

Where  the  agreement  was  that  a  mortgage  should  be  given 
upon  one  building  and  lot  out  of  several  buildings  and  lots,  which 
were  together  sufficiently  identified,  and  afterwards  a  mechanic's 
lien  was  filed  against  all  the  houses  and  lots,  the  fact  that  the 
original  agreement  did  not  point  ont  the  particular  premises  to 
be  mortgaged  was  held  not  to  impair  its  effect  as  an  equitable 

>  Holt  o.  Buikof  Aagusta,  13  Gm.  Ml,  In  Pric«  n.  Cutli,  29  Ga.  148,  however, 

per  Niibet,  J.  it  u  Mid  that  en  agreement  to  execute  » 

1  Jcmea  on  Mortgage*,  }§  163-167.  mortgage   in    preatnti,  the  actual  axeca- 

■ew  York  :    Hasted  v.  Ingraham,  TS  tion  of  it  failing  through  inadrertence  or 

H.  T.  SSI;  Pajne  p.  Wilnon,  71  N.  T.  other  canie,  does  not  eooslituta  mch  a  lien 

348;  dues  a. Peck,  SI  N.  T.  581;  tun  u  will  prevail  egaintt  rabeeqnent  jndg- 

Howa,  1  Paige,    125,    19  Am.  Dae  395;  men t  creditors. 

Wood  p.  Lcicr,  J9   Barb.  145;  Sajmoer  *  Pom.  Eq.  Jnr.  1235;  Seymour  v.  Ca- 

v.  Caaandaigiis  *  Niagara   Fall*  R.  R.  nandaigua  *  Hiaptni  Fall*  R.  It.  Co.  as 

Co.  15    Barb.  S8t ;  Smith  v.  Smith,  51  Barb.  184 ;  Kelly  e.  Kelly,  54  Mich.  30 ; 

Bun,  164, 4  N.  Y.  Snpp.  669.  Nelaon  v.  Kelly,  91  Ala.  569,  8  So.  Rep. 

Sooth  Carotima :  Dow  t>.  Ker,  Spears'  690. 

Ch.  413 ;  Maaaey  >.  Mcllwain,  9  HDl's  •  Lanning  p.  Tompkins,  45  Barb.  308. 
Ch.  411,  438. 

68 


;y  Google 


§§  78,  79.]  EQUITABLE  MENS. 

lien,  at  least  as  against  the  claimant  of  a  mechanic's  lien,  who 
could  not  be  affected  by  the  application  of  the  lien  to  any  one  of 
the  houses  and  lots,  his  lien  being  upon  all.1 

78.  An  agreement  to  give  any  other  security  rests  upon 
the  same  principle.  If  one  borrows  a  promissory  note  from  a 
friend  to  obtain  a  discount  at  a  bank,  and  promises  by  letter  to 
give  his  friend  a  bill  of  sale  of  a  schooner  as  security,  and  the 
borrower  dies  without  giving  the  bill  of  sale,  and  the  lender  of 
the  note  is  obliged  to  take  it  up,  he  has  an  equitable  lien  on  the 
schooner  in  preference  to  the  general  creditors  of  the  deceased. 
The  bill  of  sale  must  be  considered  as  made  at  the  time  of  the 
giving  of  the  note.3 

In  like  manner,  if  a  person  covenant  that  he  will,  on  or  before 
a  certain  day,  secure  an  annuity  by  a  charge  npon  freehold  es- 
tates, or  by  investment  in  the  funds,  or  by  the  best  means  in  his 
power,  such  covenant  will  create  a  lien  upon  any  property  to 
which  he  becomes  entitled  between  the  date  of  the  covenant  and 
the  day  so  limited  for  its  performance.1 

79.  In  this  way  a  debtor's  agreement  to  insure  for  the  ben- 
efit of  a  creditor  may  give  the  latter  an  equitable  lien  upon 
an  insurance  obtained  in  the  debtor's  name,  to  the  extent  of  the 
creditor's  interest.4  Thna,  where  a  mortgagor  covenants  to  keep 
the  premises  insured  for  the  benefit  of  the  mortgagee,  and  obtains 
a  policy  of  insurance  in  his  own  name,  upon  the  happening  of  a 
loss  the  mortgagee  has  an  equitable  lien  npon  the  fund  payable 
nnder  the  policy.5 

But  the  mere  fact  that  one  is  a  mortgagee  of  premises  which 
the  mortgagor  has  insured  in  his  own  name  gives  him  no  lien 
upon  the  money  payable  upon  the  policy.  The  contract  of  in- 
surance is  a  personal  contract  of  indemnity  between  the  insured 
and  the  underwriter.  The  mortgagor  has  an  insurable  interest, 
and  he  may  insure  for  his  own  benefit ;  and  the  mere  fact  that 
be  is  personally  liable  to  pay  a  debt  which  is  a  lien  upon  the 
property  insured  does  not  affect  his  right  to  claim  the  full  ben- 
efit of  the  insurance.     A  mortgagee's  equitable  right  to  claim 

1  Payne  v.  Wilson,  74  N.  T.  348.  T.yde  v.  Mjnn,  4  Sim.  S05,  1  Mjlne  *  K. 

*  Read  v.  Guillsrd,  2  Dumb.  633,  S  Am.    683,  689. 

Dec  696.  *  Vernon  v.  Smith,  5  B.  &  Aid.  1. 

*  Welledey  v.  Welledej,  4  Mjlue  A  Cr.       *  Tbomu  t>.  Von  Kipff,  6  Gill  &  J. 

Ml ;  Ronndell  «.  Blear/,  2  Vera.  482 ;     372 ;  Carter  v.  Kockntt,  8  Vaigw,  437,  per 
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the  benefit  of  such  insurance  arises  only  where  he  has  a  contract 
with  the  mortgagor  for  insurance  as  a  further  security.  The 
mortgagee's  equitable  lien  in  such  case  rests  wholly  upon  con- 
tract.1 

80.  Agreement  to  build  and  convey  a  mill  as  security.  — 
A  written  contract  was  made  by  the  owners  of  timber  land  for 
the  sale  of  the  standing  timber  at  an  agreed  price,  the  purchaser 
agreeing  to  build  a  sawmill  worth  nine  thousand  dollars  upon  a 
forty-acre  tract,  the  title  to  which  the  vendors  were  to  convey  to 
him.  It  was  also  agreed  that  the  purchaser  might  mortgage  the 
mill  site  and  mill  to  a  third  person  for  the  sum  of  sixty-five  hun- 
dred dollars,  and  should  give  a  second  mortgage  to  the  vendors 
to  secure  the  performance  of  the  contract.  The  purchaser,  by 
means  of  the  contract,  borrowed  about  ten  thousand  dollars,  and, 
after  the  mill  was  built,  conveyed  the  mill  and  mill  site  to  the 
lender  by  way  of  mortgage  to  secure  the  advances,  before  the 
vendors  had  conveyed  the  title  of  the  mill  lot  to  the  vendee.  It 
was  held  that  under  the  circumstances  the  mortgagee  was  equi- 
tably entitled  to  a  lien  upon  the  mill  lot,  bnt  that  the  amount 
of  such  lien  could  not  exceed  the  sum  mentioned  in  the  contract.3 

81.  For  debt  omitted  from  mortgage  by  mistake.  —  An 
equitable  lien  cannot  be  claimed  for  a  debt  omitted  by  a  debtor 
in  securing  his  creditor  by  a  chattel  mortgage  for  the  supposed 
amonnt  of  his  indebtedness.  Thus,  where  personal  property  was 
exchanged  for  land  of  less  value,  and  the  difference  in  value  was 
secured  by  a  chattel  mortgage  upon  the  personalty  exchanged, 
and  it  was  afterwards  discovered  that  the  land  was  subject  to 
taxes  for  a  considerable  amount  which  the  mortgagor  should  have 
included  in  the  amount  of  his  mortgage,  it  was  held  that  the 
mortgagee  was  not  entitled  to  an  equitable  lien  upon  the  goods 
for  the  amount  of  such  taxes.  Certainly  such  a  lien  will  not  be 
established  as  against  other  creditors  of  the  mortgagor  after  his 
insolvency.8  The  mortgagee  might  have  ascertained  at  the  time 
of  the  transaction  whether  the  taxes  had  been  paid,  had  he  exer- 
cised ordinary  care  and  diligence.  The  mortgagee  having  chosen 
to  take,  without  examination,  the  statement  of  the  mortgagor  and 
his  covenant  in  his  deed  of  the  land,  a  court  of  equity  will  not 

>  Nrale  >.  Rcid,  S  Dow.  &  By.  IBS ;  *  Hubbard  t>.  Bellow,  10  Fed.  Hep. 
Carter  ».  Bockett,  8  Paige,  487 ;  Joum  on    849. 

Mortgage*,  I  401.  '  Chamberlio  e.  Pelt*,  1  Ho.  App.  183. 
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give  him  relief.  Whether,  in  case  the  mortgage  note  had  by 
fraud  or  mistake  been  made  for  an  amount  leas  than  a  certain 
liquidated  sum  which  by  agreement  the  mortgage  was  to  secure, 
the  mortgagee  would  have  an  equitable  lien  upon  the  proceeds  uf 
the  goods  in  the  handa  of  an  assignee  for  the  benefit  of  creditors, 
is  a  question  which  the  court  did  not  consider. 

82.  A  covenant  or  agreement  of  a  purchaser  of  land  to 
pay  a  debt  which  is  supposed  to  be  a  lien  on  the  land  binds 
the  land  with  a  trust  for  the  payment  of  Buch  lien.  Thus,  a 
debtor  confessed  judgment  to  bis  creditor,  but  by  mistake  the 
judgment  was  not  docketed  in  the  county  where  the  debtor's 
land  was  situated.  The  debtor  afterwards  sold  the  land  to  one 
who  agreed  to  pay  the  supposed  judgment  lien  as  a  part  of  the 
consideration.  Afterwards,  on  learning  that  the  judgment  had 
not  been  docketed  so  as  to  make  it  a  lien  on  the  land,  the 
purchaser  refused  to  pay  it.  On  a  bill  filed  by  the  creditor 
against  the  purchaser,  it  was  held  that  the  latter  took  the  land 
charged  with  an  equitable  lien  or  trust  for  the  payment  of  the 
judgment;  and  the  fact  that  the  amount  of  the  judgment  was 
greater  than  the  parties  supposed  was  held  to  constitute  no 
defence.1 

An  agreement,  not  under  seal,  given  by  a  grantor  of  land  at 
the  time  of  the  conveyance,  stipulating  that  he  would  support 
and  maintain  the  grantor,  and  pledging  for  that  purpose  the 
product  of  the  land,  and,  should  that  prove  insufficient,  appropri- 
ating the  entire  fee,  is  an  equitable  lien  upon  the  land  in  the  na- 
ture of  a  mortgage.3 

83.  A  verbal  contract  by  one  person  to  pay  the  debts  of 
another,  who  should  thereupon  convey  to  the  former  certain 
lands,  is  void  under  the  statute  of  frauds,  and  can  support  no 
rights,  either  legal  or  equitable.*  IE  a  party  pays  money  under 
such  a  void  contract,  he  may,  perhaps,  recover  it  back  in  assump- 
sit ;  but  a  court  of  equity  will  not  create  a  lien  upon  real  estate 
in  favor  of  the  party  paying,  unless,  from  the  nature  of  the  trans- 
action, rights  have  sprung  up  which  ought  to  be  held  binding 
upon  the  specific  property.*     That  the  parties  to  such  contract 

1  Ilnwrlj  p.  Bockor,  4  N.  T.  169. 

*  Chaw  ».  Peck,  21  N.  T.  581. 

*  Kelly  p.  Kdlj,  64  Micb.  SO,  19  H 
Rep.  980. 
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are  father  tmd  son  does  not  afford  any  equitable  ground  for  de- 
olaring  a  lien. 

V.  Anting  in  favor  of  Creditor*  and  Stockholders  of  Corpora- 
tions. 

84.  The  creditors  of  a  corporation  have  an  equitable  lien 
upon  ite  capital  stock  for  the  payment  of  its  debts.1  When 
debts  are  incurred  a  contract  arises  with  the  creditors  that  the 
capital  stock  shall  not  be  withdrawn  or  applied,  otherwise  than 
upon  their  demands,  until  these  are  satisfied.  "  If  diverted,  they 
may  follow  it  aa  far  as  it  can  be  traced,  and  subject  it  to  the  pay- 
ment of  their  claims,  except  as  against  holders  who  have  taken 
it  bond  fide  for  a  valuable  consideration  and  without  notice.  It 
ia  publicly  pledged  to  those  who  deal  with  the  corporation,  for 
their  security."  3  Therefore  a  corporation  is  not  allowed  to  inju- 
riously affect  the  rights  of  a  creditor  by  purchasing  its  own  stock 
and  retiring  it.  Every  stockholder  is  conclusively  charged  with 
notice  of  the  trust  character  which  attaches  to  its  capital  stock  ; 
and,  therefore,  if  a  stockholder  takes  from  the  corporation  other 
property  in  exchange  for  such  stock,  he  takes  such  property  sub- 
ject to  an  equity  in  favor  of  a  creditor  of  the  corporation  to  have 
the  property  in  place  of  the  stock  applied  to  the  payment  of  the 
debt  to  himself.* 

The  creditor  of  a  corporation  has  also  an  equitable  lien  upon 
its  property  and  assets ;  and  if  the  corporation  distributes  these 
among  its  stockholders,  leaving  a  creditor  unpaid,  he  may,  after 
obtaining  judgment  against  the  corporation,  and  the  execution 
has  been  returned  unsatisfied,  maintain  a  creditor's  bill  against 
a  stockholder  to  reach  whatsoever  he  has  received  in  the  distribu- 
tion.* But  as  against  a  prior  attaching  creditor  of  the  corpora- 
tion no  superior  equitable  lien  exists.6 

A  chum  of  the  corporation  against  a  stockholder  for  his  unpaid 
subscription  for  shares  is  an  asset  of  the  company,  and  a  creditor 

1  Banger  t>.  Upton,  91  U.  8.  56 ;  Saw-  ■  Clapp  b.  Peterson,  104  HI.  36. 

jer  b.  Hoag,  IT   WalL  610;  Bartlatt  v.  *  BartUtt  o.  Drew,5TN.T.  587;  Has- 

Drew,  SI  N.  Y.  5ST ;  Hatting*  r.  Drew,  tings  b.  Draw,  76  H.  T.  9. 

76N.T.  9;  Clapp».Pe»non,l«  111.  S6;  *  Jonas  v.  Bank,  10  Colo.  464,  U  Pat 

Hamas  v.  Britton,  SS  Mo.  549 ;  QUI  v.  Rep.  87S ;   Breene  b.  Merchants'  a  H. 

BaUf ,  TS  Ho.  424.  Bank,  11  Colo.  97, 17  Pat  Rep.  880. 

*  Sanger  b.  Upton,  91  U.  8.  56,  60,  par 
Swavna,  J. 
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has  the  same  right  to  look  to  it  as  to  any  other  asset  of  the  com- 
pany, and  the  same  right  to  insist  upon  its  payment  as  upon  the 
payment  of  any  other  debt  due  the  company.1 

86.  Lien  of  creditors  of  a  corporation  upon  its  property 
transferred  to  another  corporation.  —  A  corporation  to  which 
all  the  property  of  another  corporation  is  transferred,  which  is 
thereupon  dissolved  without  providing  for  the  payment  of  its 
debts,  takes  the  property  subject  to  a  lien  in  favor  of  the  cred- 
itors of  the  old  corporation  to  the  amount  of  the  property  trans- 
ferred.3 Any  arrangement  whereby  one  corporation  takes  from 
another  all  its  property,  so  that  the  old  corporation  is  de- 
prived of  the  means  of  paying  its  debts,  and  is  enabled  to  dis- 
solve its  corporate  existence  and  place  itself  practically  beyond 
the  reach  of  creditors,  is  unconscionable  unless  the  new  corpora- 
tion pays  the  debts  of  the  old.  It  matters  not  whether  the  stock- 
holders of  the  two  corporations  are  the  same  or  different,  only 
that  the  equity  is  all  the  stronger  where  the  stockholders  of  both 
are  the  same.  Equity  certainly  cannot  permit  the  owners  of  one 
corporation  to  organize  another,  and  transfer  from  the  former  to 
the  latter  all  the  corporate  property,  without  paying  all  the  cor- 
porate debts.* 

A  life  insurance  company,  being  about  to  close  up  its  business, 
reinsured  its  policies  in  another  company,  to  which  it  assigned 
certain  bonds  for  the  protection  of  sureties  upon  an  indemnify- 
ing bond,  under  a  contract  that,  after  the  liability  of  the  sureties 
should  be  at  an  end,  sncb  bonds  should  be  apportioned  among 
the  stockholders  of  the  company  effecting  the  reinsurance.  It 
was  held  that  the  bonds  became  the  property  of  the  stockholders 
&b  against  all  the  world,  except  the  creditors  of  the  company ; 
but  that  in  favor  of  snch  creditors  they  constituted  a  trust  fund 
for  the  payment  of  the  debts  of  the  company,  and  in  the  hands 
of  such  stockholders,  or  of  any  depositary,  such  bonds  were  sub- 
ject to  an  equitable  lien  in  favor  of  the  creditors,  which  might 
be  enforced  upon  the  failure  of  the  company  reinsuring  to  com- 
ply with  its  contract.* 

1  Sanger  v.  Upton,  91  U.  S.  SS,  60.  "  Hiberaia  Ins.  Co.  v.  St.  Louis  &  N.  0. 

1  Brum  v.  Merchants'  Mm.  In*.  Co.  16    Tiansp.  Co.  13  Fed.  Rep.  516,  per  Mc< 
Fed.  Hep.  1*0 ;  Hibernia  Ioa.  Co.  v.  St.    Crary,  C.  J. 
Louis  &  N.  O.  Tramp.  Co.  13  Fed.  Rep.        »  Heman  v.  Britton,  SB  Ho.  M9. 
S16;  Harrison  t>.  Union  Pacific  Ry.  Co. 
13  Fed.  Rep.  532. 
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83.  Lien  of  creditors  of  a  corporation  upon  Its  property 
transferred  to  another  corporation  (continued^).  And  so  where 
the  stockholders  of  a  corporation  which  is  in  debt  transfer  all 
its  assets  to  another  corporation  in  consideration  of  receiving  stock 
of  such  other  corporation,  and  of  its  assuming  the  liabilities  of 
the  old  corporation,  a  creditor  of  such  old  corporation  has  a  lien 
upon  the  property  so  transferred  which  is  superior  to  that  of  a 
mortgagee  of  the  property  made  by  the  new  corporation,  if  the 
mortgagee  had  notice  of  the  debt  at  the  time  of  taking  the  mort- 
gage.1 Treat,  J.,  delivering  the  opinion,  said;  "The  transferred 
assets  were  greater  than  the  assumed  obligations  by  the  new 
corporation.  Hence  all  persons  subsequent  in  interest,  with  no- 
tice of  such  equitable  lien,  take  subordinate  thereto.  The  evi- 
dence discloses  that,  although  the  transfer  from  the  old  to  the 
new  corporation  was  not  formally  recorded,  all  the  parties  were 
sufficiently  informed  with  respect  thereto.  The  equitable  doc- 
trine applies,  namely,  that  they  took  subject  to  the  prior  equita- 
ble lien." 

87.  The  minority  shareholders  of  a  corporation  have  an 
equitable  lien  upon  its  property  which  the  majority  has  sold 
to  themselves,  in  breach  of  their  fiduciary  relation.  "  The  ma- 
jority  cannot  sell  the  assets  of  the  company,  and  keep  the  consid- 
eration, but  must  allow  the  minority  to  have  their  share  of  any 
consideration  which  may  come  to  them.  "a  There  is  an  implied 
contract  in  the  association  together  of  the  members  of  a  corpora- 
tion, that  its  powers  shall  be  exercised  only  for  the  purpose  of 
accomplishing  the  objects  for  which  the  corporation  was  formed.3 
The  majority  of  the  members  are  in  fact  the  corporation,  so  far 
as  its  management  is  concerned :  they  can  bind  the  whole  body 
of  the  associates  in  all  transactions  within  the  scope  of  the  corpo- 
rate powers.  But  when  they  assume  to  control  the  corporation, 
they  assume  the  trust  relation  occupied  by  the  corporation  towards 

1  Blair  p.  St.  Louis,  Ac  B.  B.  Co.  21  telling  company  do  not  (hereby  acquire 

Fed.  Rep.  148,  affirming  S3  Fed.  Rep.  36  ;  an  equitable  lien  upon  the  properly  told 

Fogg  v.  St.  Loots,  fa.ES.Ci).  17  Fed.  for  the  payment  of  their  claims,  but  they 

Hep.  871.  merely  acquire  the  right  to  look  for  pay- 

The  case  of  Herrey  ».  111.  Midland  By.  ment  to  the  pnrchating  company. 

Co.  38  Fed.  Rep.  169, ii  in  contradiction  *  Meniere.  Hooper'* Telegraph Worka, 

of  this  view.    It  la  there  held  that,  where  9  Ch.  App.   Caa.  35D,  35*,  per  Melliah, 

a  railroad  company  pnrch&aei  the  prop-  L.  J. 

ertj  of  another  railroad  company,  and  an-  *  Abbot  v.  American  Hard  Rubber  Co. 

•uraea  it*  indebtednesa,  creditors  of  the  33  Barb.  578. 
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its  stockholders.1  "Although  stockholders  are  not  partners,  nor 
strictly  tenants  in  common,  they  are  the  beneficial  joint  owners 
of  the  corporate  property,  having  an  interest  and  power  of  legal 
control  in  exact  proportion  to  their  respective  amounts  of  stock. 
The  corporation  itself  holds  its  property  as  a  trast  fund  for  the 
stockholders,  who  have  a  joint  interest  in  all  its  property  and 
effects,  and  the  relation  between  it  and  its  several  members  is, 
for  all  practical  purposes,  that  of  trustee  and  cettui  que  trust. 
When  several  persons  havea  common  interest  in  property,  equity 
will  not  allow  one  to  appropriate  it  exclusively  to  himself,  or  to 
impair  its  value  to  the  others.  Community  of  interest  involves 
mutual  obligation.  Persons  occupying  this  relation  towards  each 
other  are  under  an  obligation  to  make  the  property  or  fund  pro- 
ductive of  the  most  that  can  be  obtained  from  it  for  all  who  are 
interested  in  it ;  and  those  who  seek  to  make  a  profit  out  of  it,  at 
the  expense  of  those  whose  rights  in  it  are  the  same  as  their  own, 
are  unfaithful  to  the  relation  they  have  assumed,  and  are  guilty 
at  least  of  constructive  fraud.  Among  the  disabilities  imposed 
by  courts  of  equity  upon  those  who  occupy  a  fiduciary  relation 
towards  others,  respecting  property  which  is  to  be  administered 
for  beneficiaries,  is  that  which  precludes  the  fiduciary  from  pur- 
chasing  the  property  on  his  own  account,  without  such  &  full  and 
complete  understanding  in  advance  with  the  beneficiaries  as  will 
repel  all  inferences  that  the  fiduciary  intended  to  derive  any 
peculiar  advantage  for  himself.  The  fiduciary  cannot  retain  his 
bargain  by  showing  that  the  sale  was  public,  or  that  the  price  was 
fair,  or  that  there  was  no  intention  on  his  part  to  gain  an  unfair 
advantage.  Where  he  has. a  duty  to  perform  which  is  inconsist- 
ent with  the  character  of  a  purchaser,  he  cannot  divest  himself  of 
the  equities  of  the  beneficiaries  to  demand  the  profits  that  may 
arise  from  the  transaction." 2 

An  equitable  lien  may  be  decreed  to  exist  in  favor  of  such 
minority  shareholders  upon  the  property  of  the  old  corporation  iu 
the  hands  of  the  new  corporation  to  the  extent  of  the  value  of  the 
property  which  they  have  been  deprived  of.     Such  lien  is  prior  to 

1  Ervin  v.  Oregon  By.  &  Nit.  Co.  37        *  Per  Wallace,  J.,  in  Ervin  e.  Oregon 
Fed.  Rep.  B25,  S3  Blatch.517.    See,  alto.    By.  tNar,  Co.  i7  Fed.  Rep.  6S5. 
Atkins  v.  Wabaih,  St  L.  a  P.  By.  Co.  !9 
Fed.  Rep.  161,  31  Am.  L.  Ber.  104. 
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the  Hen  of  the  stockholders  of  the  new  corporation,  bat  is  subject 
to  the  lien  of  the  holders  of  its  mortgage  bonds. 

88.  The  shareholders  of  a  corporation  have  an  equitable 
lien  upon  a  fond  specially  deposited  for  the  payment  of  a 
dividend  declared  by  the  company.  Each  shareholder  has  a  lien 
upon  the  fund  to  the  extent  of  the  dividend  to  which  he  is  enti- 
tled. The  Erie  Railway  Company,  having  declared  a  dividend 
of  one  per  cent,  upon  its  stock,  deposited  the  money  to  pay  the 
same  with  Duncan,  Sherman  &  Co.,  bankers.  Some  three  months 
afterwards  the  money  remaining  with  the  bankers  was  withdrawn 
by  the  company,  and  subsequently  passed,  with  its  other  property, 
to  a  receiver  of  the  road.  Upon  the  application  of  a  stockholder 
entitled  to  such  dividend,  it  was  held  that  be  had  an  equitable 
lien  upon  the  fund  deposited  for  its  payment,  and  that  this  lies 
followed  the  fund  into  the  hands  of  the  receiver,  who  held  it  as 
trustee  for  the  benefit  of  the  stockholders  who  had  not  been 
paid.1 

In  like  manner  a  lien  was  declared  in  a  case  where  an  insur- 
ance company  had  declared  a  dividend,  and  given  notice  of  it  to 
the  stockholders,  and  had  prepared  checks  upon  a  fund  in  bank 
for  delivery  to  the  stockholders  as  they  should  call.  A  great 
fire  occurred  before  all  the  stockholders  had  been  paid,  whereby 
the  company  was  rendered  insolvent  and  its  property  passed  into 
the  hands  of  a  receiver.  The  dividend  was  regarded  as  so  far 
appropriated  to  the  stockholders  that  they  were  entitled  to  it  as 
against  the  general  creditors  of  the  company.3 

89.  Liens  may  be  created  by  the  assumption  of  a  mortgage 
or  other  lien  upon  property.  An  equitable  lien  is  created  in 
behalf  of  a  creditor  by  an  agreement  made  with  the  debtor  by  a 
third  person  whereby  the  latter  undertakes  to  pay  the  debt,  or 
to  secure  the  payment  of  it.  A  common  instance  of  the  creation 
of  Buch  a  lien  occurs  where  the  consideration  for  the  conveyance 
of  property  is  the  assumption  of  the  payment  by  the  vendee  of 
an  existing  lien  upon  the  property,  or  debt  of  the  vendor  in  re- 
spect of  the  property.*    Thus,  where  two  or  more  railroad  com- 

'/■nLt  Blanc,  14  Hon,  8,  affirmed  ter v.  Vanmeteri, 3  Graft.  148 ;  Clyde  e. 

75  N.  T.  598.  SimpMn,  4  Ohio  St.  445 ;  Nichols  v.  GIot- 

1  LeRoj  b.  Globe  In>.  Co.  a  Edw.  Ch.  er,4IInd.34;  Hanii  e.  Fly,  7  Paige,  411; 

•57.  HaJlatt  v.  Hallett,  2  Paige,  15. 

1  June*  on  Mortgages,  f  162;  Van  me- 
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panies  consolidate,  and  part  of  the  consideration  for  the  transfer 
of  the  property  of  one  of  the  roads  to  the  consolidated  company 
is  the  payment  by  it  of  certain  unsecured  equipment  bonds  issued 
by  the  company  making  the  transfer,  and  the  consolidated  com- 
pany agrees  to  "  protect "  such  bonds,  the  bondholders  thereby 
acquire  an  equitable  lien  on  the  property  of  the  consolidated  com- 
pany for  the  payment  of  their  bonds.1 

90.  A  consolidated  corporation  may  be  subject  to  liens  ex- 
isting against  original  corporation.  The  holder  of  the  bonds  of 
a  railroad  corporation,  which  are  a  specific  lien  upon  the  income 
of  property  which  has  passed  by  consolidation  from  the  hands  of 
the  original  debtor  corporation  to  another  corporation,  can  enforce 
bis  lien  against  the  latter  corporation  when  it  receives  such  in- 
come. He  has  a  lien  on  the  income  of  the  property  in  whoseso- 
ever hands  it  may  come  with  notice  of  the  lien,  and  he  has  the 
right  to  enforce  this  lien  independently  of  any  proceeding  he 
may  have  at  law  to  reach  other  property  in  the  hands  of  tbe 
debtor  corporation.  He  has  the  right  to  pursue  the  debtor,  or  to 
enforce  his  lien  against  the  income;  or  he  may  pursue  all  his 
remedies  at  the  same  time.3  But  the  lien  does  not  attach  in 
favor  of  a  stockholder  of  a  railroad  company  upon  its  consolida- 
tion with  another  company,  though  the  consolidated  company 
gave  him  notes  for  his  interest  in  the  old  company  instead  of 
stock,  which  the  agreement  of  consolidation  provided  should  be 
issued  to  the  stockholders  in  the  old  corporation.  The  stock- 
holder had  no  interest  in  the  lands  of  the  old  company.  These 
belonged  to  the  corporation,  and  tbe  stockholder  merely  had 
an  interest  in  the  corporation.  The  corporation,  and  not  the 
stockholders,  sold  and  transferred  the  lands  to  the  consolidated 
company.  An  individual  stockholder  had  nothing  to  sell  but  his 
stock.8 

•91.  But  if  the  bonds  of  the  original  corporation  vers 
neither  a  lien  upon  its  property  nor  its  income,  tbongb  it  is 
agreed  that  they  shall  be  protected  "as  to  tbe  principal  and 
interest  as  they  shall  respectively  fall  due"  by  the  consolidated 
company,  and  the  bonds  were  issued  after  the  passage  of  statutes 

1  Tjser,  e.  Wabash  liy.  Co.  11  Bit*.  •  Crow  r.  D.  A  S.  W.  B.  Co.  SB  Lnri, 
310.  SI,  IS  N.  W.  Bep.  71. 

*  Bitten  e.  Union  Piwifia  Rj.  Co.  16 
Bcp.  1». 
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authorizing  the  consolidation,  the  holders  have  no  lien  npon  the 
property  of  the  consolidated  company,  nor  npon  the  proceeds  of  a 
sale  of  such  property  made  under  a  mortgage  executed  by  the 
consolidated  company.  The  agreement  to  protect  the  bonds  cre- 
ated only  a  personal  obligation  to  see  that  they  should  be  paid  at 
maturity.  It  was  claimed  also  that  the  payment  of  the  bonds 
was  a  part  of  the  consideration  of  the  transfer,  and  that  the 
case  came  within  the  principle  of  a  vendor's  lien  for  unpaid  pur- 
chase-money. But  the  court,  by  Mr.  Justice  Gray,  upon  this 
point  declared :  "  We  are  unable  to  perceive  any  analogy  be- 
tween the  two  cases.  The  doctrine  of  vendor's  lien  applies  only  to 
sales  of  real  estate.  The  consolidation  of  the  stock  and  property 
of  several  corporations  into  one  is  not  a  sale ;  and  it  did  not  affect 
real  estate  only,  but  included  franchises  and  personal  property." 1 
92.  An  equitable  lien  cannot  be  declared  against  railroad 
property  in  the  hands  of  a  receiver,  to  secure  the  payment 
for  necessary  supplies  famished  the  company  before  the  ap- 
pointment of  the  receiver,  as  against  a  mortgage  then  subsisting 
upon  the  property.8  The  creditor  in  such  case  only  holds  the 
relation  of  a  general  creditor  of  the  corporation,  with  no  lien 
upon  anything  to  secure  his  claim.  The  mere  act  of  appointing 
a  receiver  to  preserve  the  property  pendente  lite  does  not  change 
the  character  of  the  debt  from  an  unsecured  to  a  secured  claim. 
The  court  may  require  the  receiver  to  pay  the  current  expenses 
of  the  road  out  of  the  current  earnings  before  anything  is  paid 
upon  the  mortgage.  The  current  running  expenses  may  include, 
by  order  of  court,  expenses  incurred  within  a  certain  time  prior 
to  the  date  of  the  appointment  of  the  receiver.  But  if  the  cur- 
rent earnings  are  insufficient  to  pay  the  current  debts  incurred 
within  the  time  specified,  the  court  will  not  declare  a  debt  not 
incurred  within  that  limited  time  a  lien  upon  property  previously 
pledged  to  the  payment  of  the  mortgage. 

VI.    The  Enforcement  of  Equitable  Lien*. 
93.  A  court  of  equity  is  the  appropriate  tribunal  for  en- 
forcing an   equitable  lien.3     "  In  equity  there  is  no  difficulty 

>  Wabash,  Sl  LouLt  ft  Pac  Rj.  Co.  f.  Oljpbatit  t>.  Si.  Loni*  Ore  ft  Steel  Co.  28 

Ban,  1U  U.  8.  587,  s  Sup.  Ct.  1081.  Fed.  Rep.  739. 

*  United  State*  Trut  Co.  o.  New  York,  *  Valletta  v.  Whitewater  Valley  Canal 
W.  8.  ft  B.  B,  E.  Co.  IS  Fed.  Rep.  SOD; 
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in  enforcing  a  lien,  or  any  other  equitable  claim  constituting  a 
charge  in  rem,  not  only  upon  real  estate,  but  also  upon  personal 
estate,  or  upon  money  in  the  bands  of  a  third  person,  whenever 
the  lien  or  other  claim  lb  a  matter  of  agreement,  against  the  party 
himself  and  his  personal  representatives,  and  against  any  per- 
sons claiming  under  him  voluntarily  or  with  notice,  and  against 
assignees  in  bankruptcy  who  are  treated  as  volunteers;  for  every 
such  agreement  for  a  lien  or  charge  in  rem  constitutes  a  trust, 
and  is  accordingly  governed  by  the  general  doctrine  applicable  to 
trusts." 1 

A  court  of  equity,  whose  powers  ere  limited  to  certain  matters 
strictly  defined,  may  be  without  jurisdiction  to  enforce  an  equi- 
table lien.  Such  was  formerly  the  case  in  Massachusetts  when 
there  was  only  a  very  limited  equity  jurisdiction.  But  wherever 
there  is  full  equity  jurisdiction  —  that  is,  an  equity  jurisdiction 
coincident  and  coextensive  with  that  exercised  by  the  Court  of 
Chancery  in  England  —  there  is  jurisdiction  for  the  enforcement 
of  any  equitable  lien  or  charge  ; a  and,  unless  there  be  a  special 
remedy  provided  by  statute,  this  jurisdiction  should  be  invoked 
for  the  enforcement  of  any  equitable  lien. 

The  usual  mode  of  enforcing  an  equitable  lien  is  by  an  order  of 
sale  of  the  property  to  which  it  is  attached.8 

04.  A  lien  at  law  or  by  statute  cannot  be  enforced  in 
equity.  Except  as  remedy  in  equity  is  expressly  provided  by 
statute,  a  court  of  equity  can  enforce  an  equitable  lien,  either 
upon  a  legal  or  equitable  estate  in, lands;  but  a  lien  which  is 
purely  legal,  which  is  created  by  statute  and  is  dependent  upon 
statutory  provisions  for  its  enforcement,  cannot  be  aided  in  equity 
if  the  lien  fails  at  law.*  In  the  absence  of  statutory  provisions 
no  lien  will  be  foreclosed  in  eqnity  except  in  conformity  with 
established  rules  of  equitable  jurisprudence.  Thus,  a  general  lien 
of  a  judgment  will  not  be  turned  into  the  specific  lien  of  a  decree 
in  equity  and  enforced  by  a  sale  under  such  decree.  Equity  will 
not  interfere  where  there  is  a  full  and  complete  remedy  by  stat- 
ute.     The  foreclosure  of  a  lien  is  either  a  statutory  or  an  equi- 

Co.  4  McLean,  192;  Ridgely  ■>.  Igtehart,  99,  106,  1  N.  T.  St.  Rep.  169;  Price  v. 

3  Bland,  MO.  Palmer,  23  Una,  501,  SOT. 

1  Fletcher  v.  Morey,  2  Story,  555,  565.  '  Buchan  f.  Sumner,  2  Barb.  Ch.  165, 

1  Fletcher  v.  Morey,  2  Story,  555.  47  Am.  Dec  SOS ;  Douglass  r.  Hueton,  6 

1  Perry  v.  Board  of  Missions,  102  N.Y.  Ohio,  162;  Howe  Machine  Co.  *.  Miner, 
28  Kans.  4-il. 
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table  proceeding.     At  ltiw  there  is  no  remedy  beyond  retaining 
possession. 

95.  If  the  owner  of  property  subject  to  an  equitable  lien 
disposes  of  it,  in  hostility  to  the  lien,  to  a  bond  fide  purchaser 
without  notice  of  the  lien,  so  that  the  Hen  is  destroyed,  the  lienor 
has  a  cause  of  action  against  the  person  bo  selling  the  property  for 
the  restoration  of  such  equitable  lien.1  This  right  ia  important 
where  the  lienor  bas  no  personal  claim  against  such  owner,  as 
where  by  contract  one  is  to  bare  a  share  of  the  property  or  fund 
recovered  by  another,  and  has  by  a  contract  a  lien  upon  the  prop 
erty  or  fund  so  recovered.  In  such  case  the  creditor's  only  claim 
is  against  the  fund  recovered,  and,  it  being  a  lien  by  contract,  its 
maintenance  does  not  depend  upon  possession.  It  is  an  equita- 
ble charge  enforcible  only  in  a  court  of  equity.  The  person  who 
recovers  the  fund  or  property  and  holds  it  in  his  own  name  can 
transfer  it  to  a  purchaser  for  value  and  in  good  faith  without  no* 
tice  of  the  lien ;  but  in  so  doing  he  inflicts  a  special  injury  upon 
the  lienor,  for  which  an  action  lies  for  damages  for  the  destruc- 
tion of  the  lien,  or,  perhaps,  an  action  in  the  nature  of  an  action 
fur  money  had  and  received  for  the  proceeds  of  his  interest.  The 
cause  of  action  in  either  case  arises  at  the  time  of  the  wrongful 
sale  of  the  property,  and  the  statute  of  limitations  commences  to 
run  from  that  time.1 

1  Hustal  ».  iDgraham,  7S  N.  T.  151 ;  directed  to  invest  the  money  in  certain 

Bale  b.  Omaha  Nat.  Bank,  49  N.  Y.  626,  bunds,  and  this  he  did.    A  suit  to  cstab- 

M  N.  T.  550,  555;   Homy  v.  Elliott,  SI  lilh  the  lien  was  dismiued,  nnd    the  re- 

J.a  S.  331,  US  N.  Y.  124,  1ST,  aa  S.  E.  ceirer  tu  directed  to  pa;  the  funds  to 

Btp.4?5.  the  claimant.    The  receiver,  under  instruc- 

■  Hovey  u.  Elliott,  SI  J.  &  3.  SSI,  118  tions  of  the  court,  turned  orer  the  bonds 

N.  Y.  134,  33  N.  E.  Rep.  479.    In  this  to  the  claimant,  who  sold  them  tu  pur. 

ewe  ihe  plaintiff*   made  an   agreement  chaser*  who  were  chargeable  with  notice 

■ith  a  pcrtun  who  bad  a  large  claim  pend-  of  the  plaintiff's  claim  to  a  lien ;  and  theae 

icji  before  the  mixed  commission  on  Brit-  purchase™,  in  turn,  auld  them  to  bonajidt 

ah  and  American  claim*,  under  the  treaty  purchaser*  wbo  bad  no  nutice  of  the  claim. 

0(1971,  for  the  value  of  ctrLain  cotton,  by  Thereafter   the  judgment  dismissing  the 

■hich  the  plaintiffs  were  to  aid  the  claim-  action  to  establish  the  lien  was,  on  appeal, 

ant,  and  he  was  to  pay  them  for  their  aer-  reieraed,  and  judgment  was  entered  that 

'ire*  twenty-flse  per  cent,  of  any  amount  the  plaintiffs  had  a  lien  on  the  award,  or 

■fluwtd  on  the  claim,  and  this  amount  was  the  proceed*  thereof.     It  was  held   that 

■sue  a  lien  upun  any  money,  draft,  or  this  last  judgment  created  no  lien,  for 

trkieuce  of  indebtedness,  which  might  be  there  was  then  no  property  on  which  a 

paid  ur  issued  thereon.    A  large  sum  was  lien  could  be  established:  but  it  eatab- 

ncoiered,  aud  a  receiver  was  appointed  lished  the  fact  that  a  lien  had  existed  on 

for  una  half  of  the  award,  and  he  was  the  bonds  before  they  were  sold  to  bent 
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A  purchaser  of  property  in  which  there  is  an  equitable  lien, 
when  chargeable  with  knowledge  of  it,  is  liable  to  the  lien-holder 
for  the  amount  of  hia  Hen.1 

96.  Priorities.  —  A  specific  equitable  lien  upon  land  is  pre- 
ferred to  a  subsequent  judgment  lien.1  If  the  equitable  lien  and 
the  judgment  lien  come  into  existence  at  the  same  time,  the  former 
is  not  entitled  to  preference  in  case  it  was  created  to  secure  »u 
antecedent  indebtedness,  with  no  new  consideration  advanced  at 
the  time  on  the  faith  of  it.3 

Subsequent  purchasers  and  creditors  are  bound  by  equitable 
liens  if  they  acquire  their  rights  with  either  actual  or  constructive 
notice  of  them.  Thus  a  purchaser  of  land  may,  by  written  agree- 
ment, create  an  equitable  lien  in  favor  of  a  surety  upon  the  pur- 
chase-money note  for  it  who  pays  the  note,  and  such  lien  will  pre- 
vail against  a  creditor  with  notice.4  In  like  manner  if  a  purchaser 
of  land  borrows  money  to  pay  the  purchase-money  and  agrees 
with  the  lender  that  be  eball  have  a  purchase-money  lien  upon 
the  land,  the  purchaser  has  an  equitable  lien  for  the  money 
advanced  which  is  superior  to  the  rights  of  creditors  or  purchasers 
with  actual  notice.6 

A  prior  equitable  lien  is  preferred  to  a  mechanic's  lien  upon  the 

fide  purchasers  without  notice  and  the  lien  (mount  sufficient  to  ssti-fy  their  lien,  and 

destroyed  ;    that   the    purchasers    of   the  concurrently  in  time  with  the  arising  of 

bonds  with  notice  of  the  claim  of  lien  such  duty  the  right  to  demand  iia  perform- 

were  liable  to  action  for  their  wrongful  set  ance  accrued;   that  prior  to  said  decree 

in  destroying  the  lien,  but  that  the  cause  the  plaintiffs'  lion  was  ►imply  equitable, 

of   action    accrued   at   the   time  of    such  to  be  enforced  only  by  suit  inequity  ;  (hat, 

wrongful  sale,  and  was  barred  by  the  six  therefore,  during  the  pendency  of  the  for- 

years'  limitation  under  the  statute  of  lim-  mer  action  the  statute  of  limitations  did 

Itations.  not  run. 

This  holding  of  the  court  below  waa  >  Horsy  c.  Elliott,  lis  N.  T.  124,  23  N. 

upon  appeal,  118  N.  T.  121,  declared  erro-  E.  Rep.  475. 

neons  ;  that  the  purcliasera  of  the  bond*  *  Stevens  v.  Watson,  4  Abb.  Dec  90S. 

having   made   the   purchase  pendente  lilt  *  Dwiglit  v.  Newell,  3  N.  Y.  185. 

were  chargeable  with  knowledge  of   the  *  Bailey  o.  Welch,  4  B.  Hon.  844. 

plaintiffs'  claim,  and  were  bound  by  the  *  Trimble  c.  IMckett  (Ky.J,  19  S.  W. 

result  as  effectually  as  If  the;  had  been  Rep.  591.    The  agreement  was  in  a  note 

made  parties  to  the  snit,  aud  for  the  pur-    a*  follows:  "On 1  promlie    to  pa; 

poses  of  the  lien  might  be  deemed  to  hare    P. dollars   as  purchase- money   fur 

held  the  bonds,  and  upon  the  aale  thereof  nished  bj  P.,  and  to  have  the  same  effect 

to  hold  the  proceeds  in  trust  for  the  plain-  as  though  the  land  had  been  bought  from 

tiffs ;  that  when  the  decree  was  obtained  P.,  it  being  the  farm  I  now  lire  on." 
they  were  bound  to  pay  the  plaintiffs  an 
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same  property,  though  the  claimant  under  the  latter  had  no  notice 
of  the  equitable  lien  at  the  time  his  lien  took  effect.1 

But  a  specific  equitable  lien  upon  lands  is  not  preferred  to  a 
prior  lien  by  judgment  thereon  ;  and  this  is  so  although  the  lands 
be  acquired  by  the  debtor  after  the  recovery  of  the  judgment.3 

A  mechanic's  lien  is  subject  to  an  equitable  lien  existing  at 
the  time  the  claimant  files  bis  notice  of  claiming  a  lien.  Until 
he  files  his  notice  he  has  no  greater  equities  than  other  general 
creditors,  and  is  affected  by  all  equities  existing  at  that  time  in 
uxtct  of  others  dealing  with  his  debtor.  His  lien  attaches  only 
to  the  estate  and  interest  of  the  debtor  as  it  then  exists,  which 
is  the  estate  and  interest  left  to  the  debtor  after  satisfying  prior 
liens  and  equities.8 

■  Fajna  v.  Wilton,  74  N.  T.  348,  affirm- 
iiigll  Hon,  301. 

6T 
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LIBNS   BY   STATUTE. 

97.  Introductory. — By  recent  legislation  many  of  the  liens 
recognized  by  the  common  law,  and  many  of  those  asserted  in 
equity,  have  been  materially  enlarged  in  their  scope,  or  made 
more  effectual  by  provisions  for  their  enforcement;  while  only 
in  one  instance,  that  of  distress  for  rent,  has  the  common  law 
right  been  modified  or  restricted.  But  modern  legislation  has  in 
many  instances  gone  beyond  the  liens  previously  recognized  at 
law  or  in  equity,  and  haB  created  a  great  number  of  new  liens ; 
and  the  tendency  of  legislation  in  this  country  is  to  extend  still 
further  this  remedy  for  the  protection  of  all  persons  who  labor 
or  supply  materials  for  others,  and  for  the  protection  of  the 
State  and  of  municipal  corporations  in  the  enforcement  of  taxes 
and  other  claims.  Of  the  liens  created  for  the  protection  of 
individuals,  those  known  as  "  Mechanics'  Liens"1  are  the  most 
familiar;  for  statutes  of  this  kind  have  been  enacted  in  all,  or 
nearly  all,  the  States  and  Territories.  Laborers  upon  planta- 
tions are  protected  by  agricultural  liens  upon  the  crops  raised. 
Laborers  and  contractors  upon  railroads  are  protected  by  liens 
upon  the  roads.  In  the  mining  States  liens  ate  given  to  miners 
and  others  upon  the  mines  and  their  products.  In  States  where 
lumbering  is  an  important  industry,  lumbermen  are  protected  by 
liens  upon  logs.  Livery-stable  keepers  and  agisters  of  cattle  are 
protected  by  liens.  Corporations  are  giving  liens  upon  the  shares 
,  of  their  members  for  debts  due  from  them.  In  many  States 
liehs  have  been  given  to  landlords  in  place  of  the  common  law 
remedy  of  distress.  In  many  States,  also,  attorneys  have  been 
given  complete  protection  by  effectual  liens  upon  judgments  ob- 
tained by  them,  and  upon  the  causes  of  action,  in  place  of  the 
somewhat  indefinite  and  restricted  rights  they  had  under  the 
general  equity  jurisdiction  of  the  courts. 

>  See  the  dupten  on  Mechanics'  Liens. 
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For  the  details  of  legislation  upon  alt  these  subjects,  and  its 
application,  reference  may  be  had  to  the  chapters  treating  of 
these  particular  matters. 

In  the  different  States  many  different  liens  have  been  created, 
which  it  is  impossible  to  notice  in  detail  in  this  treatise.  The 
law  governing  them,  so  far  as  it  is  not  declared  by  the  statutes 
creating  them,  may  generally  be  determined  by  analogy  to  the 
more  common  statutory  liens,  the  construction  and  interpreta- 
tion of  which  are  settled  by  adjudications.  Only  a  few  of  the 
statutory  liens,  other  than  those  before  referred  to,  which  are 
made  the  subjects  of  separate  chapters,  will  be  briefly  men- 
tioned in  this  chapter. 

98.  Taxes  are  generally  made  a  lien  upon,  the  real  estate 
assessed,  but  a  right  of  prior  payment  does  not  constitute 
a  lien.  A  statute  which  provides  that  taxes  shall  be  preferred 
to  all  payments  and  incumbrances,  and  shall  be  a  lien  upon  the 
real  estate  of  the  person  assessed,  does  not  create  a  lien  upon  his 
personal  property.  A  right  of  prior  payment  is  a  preference  in 
the  appropriation  of  the  proceeds  of  the  debtor's  property.  It  is 
not  a  qualified  right  which  may  be  exercised  over  his  property. 
It  does  not  attach  to  the  specific  article  of  property.  Hence,  if 
the  personal  property  of  the  person  assessed  be  attached  or 
assigned  before  it  is  seized  by  the  tax-collector,  the  right  of  prior 
payment  given  by  the  statute  is  lost.1 

99.  A  statutory  lien  in  favor  of  the  State  upon  the  land 
of  a  collector  of  taxes  and  his  sureties  attaches  not  only  to  the 
lands  owned  by  him  at  the  time  of  the  approval  and  recording  of 
bis  bond,  but  also  to  after-acquired  lands,  the  same  as  in  the  case 
of  a  judgment.1  The  lien  of  the  State  is  not  discharged  upon 
lands  sold  by  the  collector  after  the  approval  of  his  bond,  although 
the  legislature  has  extended  the  time  of  payment  of  taxes  to  the 
collector.  Sureties  upon  the  collector's  bond,  who  have  given 
written  consent  to  such  extension,  are  not  discharged  thereby, 
and,  upon  answering  for  the  collector 's  default,  are  subrogated  in 
equity  to  the  lien  of  the  State  upon  his  lands,  the  lands  he  has 
conveyed,  and  the  lands  he  has  acquired  since  the  approval  of  bis 
bond* 

Such  a  lien  is  a  general  lien  like  the  lien  of  a  judgment,  and  is 
*  Crawford  v.  RfchcBon,  101  III.  351 . 
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subject  to  tbe  equity  of  third  persons.  It  is  subject  to  a  prior 
unrecorded  mortgage,  in  accordance  with  the  well-established 
doctrine  of  equity  that  prior  equitable  interests  in  a  specific  piece 
of  real  property  have  priority  over  a  general  statutory  lien  cre- 
ated subsequent  to  the  transaction  with  the  owner,  which  gives  a 
party  an  interest  in  the  particular  piece  of  land  in  question.1 

100.  A  lien  is  sometimes  given  to  a  State  upon  tho  prop- 
erty of  a  defendant  in  a  criminal  prosecution  for  tbe  pay- 
ment of  the  costs  of  the  prosecution  in  case  of  conviction,  from 
the  time  of  the  arrest  or  indictment  found;  and  such  lien  can- 
not be  divested  by  any  subsequent  assignment  by  the  defendant, 
though  this  be  an  assignment  to  counsel  to  assist  him  in  his 
defence.2 

101.  Statutes  authorizing  cities  and  towns  to  make  im- 
provements in  streets  generally  provide  that  the  expense  thereof, 
or  some  part  of  such  expense,  may  be  assessed  upon  the  land 
fronting  upon  such  streets,  and  each  assessments  are  made  a  lien 
upon  the  property.8 

102.  Water  rates  are  sometimes  made  a  lien  upon  the 
premises  where  the  water  is  used.  An  act  which  makes  wa- 
ter rates  a  charge  upon  lands  in  a  municipality,  with  a  lien  prior 
to  all  incumbrances,  in  the  same  manner  as  taxes  are,  gives  them 
priority  over  mortgages  on  such  lands  made  after  the  passage  of 
the  act,  whether  the  water  be  introduced  on  the  mortgaged  land 
before  or  after  the  giving  of  the  mortgage,4  if  tbe  mortgage 
was  made  after  the  enactment  of  the  statute  making  such  rates 
a  lien  upon  the  property.6     Such  an  act   does  not  deprive  the 

1  Crisfie]  t>.   Murdock,  8  N.  Y,   Snpp.  *  Prov.  Inst,  for  Savings  v.  Jersey  City, 

593.  IIS  U.  S.  906,  S  Sop.  Ct.  SIS.   The  court, 

1  M'Knlgbt  v.  Spain,  13  Mo.  534.  by  Bradley,  J.,  eron  My  chat  they  are  not 

*  Fitch  v.  Creighlon,  34  How.  159.     In  prepared  to  assort  that  an  act  giving  pref- 

a  mil  by  a  contractor  to  enforce  a  lien  for  erence  to  municipal  water  rates  over  ax. 

street  improvement  on  the  abutting  lota,  isting  mortgage*  or  other  incumbrance! 

tbe  comulnint  is  sufficient  if  it  pleads  all  would  be  unconstitutional :   for  tbe  pro- 

the  acta  done  by  the  municipal  officers,  Tiding  of  water  for  a  city  is  one  of  the 

and  all  facts  essential  to  show  their  au>  highest  functions  of   municipal   gorern- 

thoriiy,  and  need  not  set  forth  their  pro-  mens,  and  tends  to  enhance  the  value  of 

eentings,  nor  incorporate,  by  reference  or  all  real  estate  within  its  limits;  and  the 

otherwise,  the  contract  under  which  the  charges  for  the  use  of  the  water  may  well 

work  was  done,  nor  any  other  instrument,  be  entitled  to  rank  as  a  first  lien,  without 

except  tbe  final  estimate  or  assessment,  regard  to  existing  Mens. 

Tan  Sickle  v.  Belknap,  139  lad.  558,  38  *  Traelsnd  v,  Jersey  City,  37  H.  J.  Eq. 

N.  E.  Rep.  305.  574. 
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mortgagee  or  Ilia  property  without  due  process  of  law.  The 
mortgagee,  in  such  case,  takes  the  mortgage  subject  to  the  stat- 
ute. He  voluntarily  consents  to  making  the  water  rates  a  first 
lien  npon  the  property  in  accordance  with  the  statute. 

A  lien  may  be  given  for  tbe  expense  of  placing  a  water-meter 
in  a  building,  and  the  charge  for  extra  consumption  of  water 
over  and  above  tbe  quantity  covered  by  the  usual  water  rate  for 
the  building  may  be  made  a  lien  upon  the  land.1  Such  a  lien  is 
given  by  virtue  of  the  taxing  power  of  the  State. 

103.  Liens  npon  animals  damage  feasant.  —  By  the  com- 
mon law,  a  person  finding  upon  his  land  animals  belonging  to 
another,  doing  injury  by  treading  down  his  grass  or  grain  or  the 
like,  was  entitled  to  distrain  them  until  satisfaction  should  be 
made  him  for  his  loss.1  In  the  American  States  this  right  has 
existed  from  a  very  early  period  in  the  history  of  the  country. 
It  is  now  generally  conferred  by  statutes  which  also  prescribe  and 
regulate  the  remedies  for  enforcing  the  right.  Such  statutes,  it 
has  been  judicially  determined,  are  not  in  excess  of  the  legisla- 
tive power,  or  in  violation  of  any  principle  of  constitutional  law. 
These  statutes,  in  fact,  create  a  lien  in  favor  of  the  injured  party 
npon  tbe  animals  found  trespassing,  and  provide  remedies  for  en- 
forcing the  lien.  Such  remedies  are  clearly  within  the  province  of 
legislation.  It  is  competent  to  provide  that  the  owner  of  the  lands 
shall  be  indemnified  for  the  actual  damages  sustained,  and  shall 
be  paid  a  reasonable  compensation  for  keeping  tbe  animals  and 
for  making  tbe  seizure.  The  euma  so  awarded  are  not  in  the  na- 
ture of  a  penalty  for  the  trespass,  but  merely  indemnity  to  the 
party  injured.  The  temporary  seizure  and  detention  of  the 
property,  awaiting  judicial  action,  is  not  in  violation  of  the  con- 
stitutional provision  directing  that  no  person  shall  be  deprived  of 
his  property  without  due  process  of  law.8 

104.  Borne  statutory  liens  differ  from  common  law  liens  in 
not  requiring  possession  to  support  them.  The  protection 
afforded  at  common  law  by  possession  is,  in  case  of  statutory 
Hens,  afforded  by  notice  to  the  owner,  or  by  attachment  of  the 
property  within  a  limited  time.4     A  statutory  lien  without  pos- 

i  Law  of  New  York,  1870,  ch.   363,  ■  Cook  v.  Gregg,  46  N.  T.  439  J  Rood 

§13;   1873,  ch,  3.15,  §  73;  Moffat  o.  Hen-  o.  McCargar,  49  CaL  117. 

denon,  18  J.&S.  ill.  *  Quimbj   v.   Haten,  54  Vl   131,  per 

*  3  Black.  Com.  7.  Power*,  J. 
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session  may  by  force  of  the  statute  have  the  same  operation  and 
efficacy  that  a  common  law  lien  has  with  possession.1 

105.  The  character,  operation,  and  extent  of  the  Hen  must 
be  ascertained  by  the  terms  of  the  statute  creating  and  de- 
fining it;  and  the  courts  cannot  extend  the  statute  to  meet 
cases  for  which  the  statute  itself  does  not  provide,  though  these 
may  be  of  equal  merit  with  those  provided  for.3  Thus  where 
a  Hen  for  taxes  is  given  by  statute s  to  every  agent,  guardian, 
or  executor  who,  being  seised  or  having  the  care  of  lands,  pays 
the  taxes  thereon  for  the  benefit  of  the  owner,  iu  order  to  main- 
tain such  lien,  he  must  show  that  he  was  seised  of  the  land 
or  had  the  care  of  it.  It  is  not  sufficient  that  he  advanced  the 
money  for  the  payment  of  the  taxes.  A  note  given  by  the 
owner  of  land  to  his  agent  for  money  advanced  for  the  payment 
of  taxes,  in  which  he  declares  that  he  recognizes  the  existence  of 
tbe  statutory  lien,  does  not  create  a  lien  where  none  would  exist 
by  statute.1 

It  is,  nevertheless,  a  sound  rule  of  construction,  that  a  statute 
giving  a  lien  is  regarded  as  a  remedial  statute,  and  is  to  be  lib- 
erally construed  so  as  to  give  full  effect  to  the  remedy,  in  view  of 
the  beneficial  purpose  contemplated  by  it.6 

106.  A  statutory  lien  can  exist  only  when  it  has  been  per- 
fected in  the  manner  prescribed  by  the  statute  authorizing 
it.  Thus,  under  an  act  which  created  a  building  association,  and 
provided  that  the  shares  of  stock  should,  from  the  date  thereof, 
be  a  lien  on  the  real  and  personal  estate  of  the  corporation,  it 
was  held  that  tbe  mere  payment  of  the  subscription  for  shares, 
without  their  being  actually  issued,  did  not  create  a  lien  on  the 
property  of  the  association.8  The  subscriber  became  entitled  to 
the  rights  of  a  stockholder  in  the  association  by  such  payment, 
but  the  lien  did  not  necessarily  flow  from  the  relation  of  stock- 
holder to  the  association.  It  was  necessary  nnder  the  statute 
that  the  stock  shonld  be  actually  issued  in  order  to  create  a  lien 
which  could  be  enforced  against  other  incumbrancers,  for  the  stat- 

i  Beall  ».  White,  94  U.  8.  383,  pa  CHf-  *  Pmt  v.  Feild,  30  Ark.  600. 

ford,  J. ;   Gr«nt   u.   Whitwell,    9  lour*,  •  Eckh*nl  v.  Donohue,  S   Duly,  3M ; 

15!.  Hudler  ».  Golden  3B  N.  T.  447 ;  Weed  n. 

•  CopeUnd  n.  Kehoe,  67  Ala,  S94 ;  Rog-  Tucker.  19  N.  T.    £9,  433. 

en  v.  Currier,  13  Gray,  139, 134,  per  Mel-         '  Winston   c.  Kilpatrick,  5  Duly,  994  ; 
calf,  J.  affirmed  in  tbe-  Court  of  Appeals,  1  N.  Y. 

•  Arkansas  Dig.  $  5933.  Week.  THg.  5fi9. 
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ate  declared  that  the  stock  should  be  a  lien  only  from  the  date  of 
the  certificate. 

107.  A  lien  created  by  statute  may  be  taken  away  or 
modified  by  a  subsequent  statute.1  Such  a  lien  is  no  part  of 
the  contract,  but  merely  an  incidental  accompaniment  of  it.  It 
derives  its  validity  from  the  positive  enactment,  and,  therefore, 
a  subsequent  statute  modifying  or  removing  the  lien  cannot  be 
considered  as  in  any  manner  impairing  the  obligation  of  the  con- 
tract itself.  "  The  lien  is  but  a  means  of  enforcing  the  contract, 
a  remedy  given  bylaw;  and,  like  all  matters  pertaining  to  the 
remedy,  and  not  to  the  essence  of  the  contract,  nntil  perfected 
by  proceedings  whereby  rights  in  the  property  over  which  the 
lien  is  claimed  have  become  Tested,  it  is  entirely  within  the  con- 
trol of  the  law-making  power  in  whose  edict  it  originated."3  A 
repeal  of  a  statute  giving  a  lien  is  merely  the  taking  away  of  a 
remedy  afforded  by  the  statute ;  it  does  not  impair  the  obligation 
of  the  contract. 

Thus,  the  lien  of  a  judgment  upon  real  estate  ia  purely  statu- 
tory, and  it  is  within  the  power  of  the  legislature  to  abolish  the 
lien  at  any  time  before  it  has  ripened  into  a  title  by  a  sale.  A 
statute  abolishing  such  a  lien  does  not  take  away  any  property, 
or  affect  the  obligation  of  contracts,  but  simply  affects  a  legal 
remedy.* 

108.  The  repeal  of  a  statutory  lien  defeats  the  lien  rem- 
edy, although  at  the  time  of  the  repeal  the  proceedings  pre- 
scribed by  the  statute  for  enforcing  the  lien  had  been  instituted 
and  were  pending  in  court.4  The  repeal  of  the  lien  remedy 
does  not,  however,  impair  any  personal  remedy  the  creditor  may 
have  by  virtue  of  the  obligation  of  the  contract  between  the 
parties.  The  remedy  which  the  law  affords  for  the  enforcement 
of  contracts  constitutes  no  part  of  the  contract  itself,  and  any 
change  of  the  law  which  does  not  amount  to  a  deprivation  of  all 
effectual  remedy  does  not  in  any  just  sense  impair  the  obliga- 
tion of  the  contract.     A  lien  is  only  a  cumulative  remedy  to 

>  Froat  b.  ririty,  54  He.  349.  Sec  chap-  Dec.  688 ;  Gray  v.  Carle  too,  33  Me.  4fll ; 

ter  on  Mechanic*'  Lien*.  Woodbury  v.  Grimes,  1    Colo.  100;  Tew- 

*  Frntt  r.  Il.ley,  34  He.  345, 351,  per  pleton  e.  Home,  8!  III.  481;  Smith  r. 
Harrows,  J.  Bryan,  34  III.  364  ;  William*  v.  Waldo,  4 

*  Walton  a.  N.  T.  Central  R.  R.  Co.  47  111.  364  ;  Hall  v.  Bunle,  20  Ind.  304  ; 
N.  T.  157.  Martin    it.   Hewitt,   44   Ala.    418.      See 

*  Bangorr.  Goding.SSHe.  73;  H  Am.  $  ISM. 
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enforce  a  contract,  and  is  as  much  within  legislative  control  as 
any  other  remedy  afforded  by  law.1 

But  if  a  lien,  be  given  by  statute  to  be  enforced  as  another 
statutory  lien  is  enforced,  the  repeal  of  the  remedy  in  the  latter 
case  does  not  repeal  the  remedy  applicable  to  the  former,  if  there 
be  no  words  in  the  repealing  act  which  include  the  former.  It 
was  so  held  where  a  statute  gave  a  lien  on  animals  for  feeding 
and  sheltering  them,  the  lien  "  to  be  enforced  in  the  same  man- 
ner as  liens  on  goode  and  personal  baggage  by  innkeepers  or 
keepers  of  boarding-houses." a  Chief  Justice  Peters,  delivering 
the  judgment  of  the  court,  said:  "That  meant  enforcement  in 
the  manner  then  existing,  not  as  it  might  be  in  the  future  by  a 
new  enactment.  A  reference  was  the  readiest  way  to  describe 
tbe  process  to  be  employed  for  enforcement.  The  repeal  of  the 
process  in  the  one  case  does  not  repeal  the  process  in  the  other, 
there  being  no  words  in  the  act  of  repeal  including  the  latter. 
Suppose  the  innholder's  lien  had  been  wholly  abrogated,  would  it 
be  pretended  that  the  lien  on  animals  would  fall  with  it?  There 
is  no  dependency  between  the  two  classes  of  liens  or  their  enforce- 
ment." 

109.  Other  courts,  however,  hold  that  liens  which  have 
beoome  fixed  rights  under  the  statutes  oreating  them  can- 
not be  taken  away  by  repealing  the  statutes.  If  the  lien  arises 
directly  upon  the  performing  of  labor,  or  the  doing  of  any  other 
act,  the  lien  cannot  be  defeated  by  subsequent  repeal.  If  the 
lien  arises  upon  the  taking  of  some  preliminary  step  to  enforce 
it,  then  the  lien  cannot  be  defeated  after  such  step  has  been 
taken.8  Thus,  a  mechanic's  lien  which  has  attached  through  the 
giving  of  notice,  or  otherwise  complying  with  the  statute,  cannot 
be  destroyed  by  the  legislature  by  a  repeal  of  the  statute.  The 
lien  in  such  case  has  become  a  part  of  the  obligation  of  the  con- 
tract between  the  parties,  which  the  legislature  cannot  impair.4 

1  Templeton  v.  Home,  S3  III.  (91,  per        *  Handel  v.  Elliott,  60  Tex.  145.     The 

Scott.  J.  fact  that  the  coottilniton  of  the  Sinte  de- 

1  Cullim  v.  Blake,  79  Me.  S18 ;  9  Art.  dared  this  lien  was  deemed  an  additional 

Rep.  358  ;  Lord  v.  Collins,  76  Me.  443.  reason  why  tbe  statute  providing  for  the 

■  Wabash  &  Erie  Canal  Co.  o.  Bean,  enforcement  of  tbe  lien  should  ba  regarded 

S  Black,  418  ;   Streubel  r.  Milwaukee  &  as  entering  into  and  forming  part  of  the 

Miss.  It.  B.  Co.  IS  Wis.  67 ;  Hallahan  v.  contract.     See  %  1558. 
Herbert,  11  Abb.  Pr.  N.  S.  32K;  Chown- 
ing  v.  Bamett,  30  Ark.  560. 
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Whenever  a  mechanic's  lien  is  created  for  material  furnished 
nnder  a  contract  for  the  erection  of  a  building,  the  right  to  the 
lien  becomes  a  vested  right  at  the  time  the  material  is  furnished, 
and  it  is  not  within  the  power  of  the  legislature  to  afterwards 
destroy  such  right  by  repealing  the  statute  under  which  the  right 
has  accrued.1  In  like  manner,  where  by  statute  a  lien  is  acquired 
by  performing  labor  in  carrying  on  a  quartz  mill,  a  repeal  of  the 
statute  after  the  lien  has  attached  by  performance  of  the  work 
does  not  defeat  the  lien.3  Upon  this  principle  a  lien  is  not  af- 
fected by  a  homestead  exemption,  created  by  a  statute  subse- 
quently enacted,  or  by  a  state  constitution  subsequently  adopted. 
To  enforce  such  exemption  as  against  an  existing  lien  would  be 
obnoxious  to  the  objection  of  impairing  the  validity  of  contracts, 
and  in  violation  of  the  Constitution  of  the  United  States.8 

110.  Revival  of  a  lien.  —  A  lien  which  has  already  expired  by 
limitation  is  not  revived  by  the  enactment  of  a  statute  enlarging 
the  time  for  perfecting  each  a  lien.  The  legislature  cannot  create 
a  cause  of  action  ont  of  an  existing  transaction,  for  which  there 
was  no  remedy  at  the  time  of  the  enactment.* 

111.  Statutory  liens  are  regulated  by  the  law  of  the  forum, 
and  cannot  be  claimed  by  virtue  of  the  law  of  another  State.6 
Not  only  is  the  enforcement  of  the  lien  dependent  upon  the  law 
of  the  forum,  bnt  its  existence  also.4  The  statute  has  no  extra- 
territorial operation.7  The  lien  bas  no  binding  operation  in  an- 
other State  as  against  a  purchaser  of  the  property  in  that  State 
in  good  faith  for  a  valuable  consideration. 

112.  Statutory  liens  are  in  their  nature  legal  rather  than 
equitable,  and  legal  rather  than  equitable  proceedings  are 
generally  provided  for  their  enforcement.  A  common  form 
of  remedy  is  a  legal  attachment.  Yet  in  some  States  the  statu- 
tory remedy  is  by  an  equitable  action  similar  to  an  equitable 
action  for  the  foreclosure  of  a  mortgage.  The  jurisdiction  of  a 
court  of  equity  invoked  to  enforce  a  statutory  lien  rests  upon  tbe 

1  W**Tcr  b.  Selli,  10  Kbds.  609 ;  Hoff-  ■  Swaiey  v.  Steamer  Montgomery,  IS 

Man  t>.  Walton,  36  Mo.  613.  La.  Ann.   800  ;  Lee  u.   Creditors,   3  La. 

*  In  rt  Hope  Mining  Co.  1  Saw.  710.  Ann.  SS9,  BOO  |  Wickham  b.  Lerittone*, 

*  Tomsend  Barings  Bank  r.  Epping,  11  La.  Ann.  T02;  Ganae  it.  Bollard,  16 
S  Woods,  390;  Gnnn  e.  Barry,  15  Wall.  La.  Ann.  107. 

610.  «  Gaaw  v.  ButUri,  16  La.  Ann.  107. 

*  Steamboat   Thompson  v.   Lewis,  81        '  Hanb  v.Elaworth,  37  Ala.  SS. 
Ala,  497. 

T6 


3igitizeC  by  GOOgk 
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statute,  and  can  extend  no  further.  Thus,  in  some  States,  me- 
chanics' liens  are  enforced  by  ordinary  equitable  proceedings, 
resulting  in  a  decree  for  the  sale  of  the  property.  The  equitable 
jurisdiction  is  in  such  cases  created  by  statute,  and  the  remedy 
cannot  be  enlarged  by  the  exercise  of  the  general  equity  jurisdic- 
tion of  the  court.1 

1  Canal  Co.  v.  Gordon,  6  Wall.  S61 .     See  JJ  1866-1661. 
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CHAPTER  IV. 

AN  ATTOBNXY'a   GENERAL  OB   EKTAININQ  LIEN. 

I.  Introductory,  113,  114. 

II.  Upon  pipers  anil  property,  115-138. 
III.  Upon  moneys  collected,  137-152. 

I.  Introductorj/. 

113.  Ad  attorney's  general  lien  is  a  common  law  lien 
founded  upon  possession,  and  ia  a  right  on  the  part  of  an  attor- 
ney to  retain  papers  or  other  property  that  may  have  come  into 
bis  possession,  or  moneys  that  he,  in  the  course  of  his  professional 
employment,  has  collected,  until  all  his  costs  and  charges  against 
his  client  are  paid.  Like  other  common  law  liena  springing  from 
possesion,  it  is  a  passive  lien,  a  mere  right  of  retainer,  without 
soy  power  of  enforcement  by  sale.  For  this  reason  it  is  fre- 
quently called  the  attorney's  retaining  lien, 

An  attorney's  lie*n  upon  papers  was  enforced  as  early  as  1784. 
Is  »  case  where  an  attorney  had  been  employed  by  one  who  be- 
came bankrupt,  the  assignee  petitioned  that  this  attorney  should 
be  required  to  deliver  up  the  papers,  and  come  in  and  prove  his 
demand  pari  passu  with  the  other  creditors.  Lord  Chancellor 
Talbot  said : 1  "  The  attorney  hath  a  lien  upon  the  papers  in  the 
same  manner  against  assignees  as  against  the  bankrupt,  and 
though  it  does  not  arise  by  any  express  contract  or  agreement, 
yet  it  is  as  effectual,  being  an  implied  contract  by  law ;  but  as 
to  papers  received  after  the  bankruptcy,  they  cannot  be  retained, 
and  therefore,  if  the  assignees  desire  it,  let  the  bill  be  taxed,  and, 
upon  payment,  papers  delivered  np." 

The  practice  of  protecting  an  attorney  by  a  lien  upon  the 
papers  and  moneys  of  the  client  in  his  hands  was  an  established 
one  in  1TT9.  In  that  year,  in  a  suit  before  Lord  Mansfield,  in 
which  it  was  sought  to  establish  a  lien  in  favor  of  the  captain 
■gainst  the  ship  for  his  wages,  the  counsel  instanced  the  case  of 
1  Ex  fiaru  Bub,  7  Vlner't  Abr.  74. 
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attorneys  who  cannot  be  compelled  to  deliver  op  their  clients' 
papers  until  their  fees  are  paid ;  whereupon  Lord  Mansfield,  in- 
terrupting the  argument,  observed  that  "  the  practice,  in  that 
respect,  whs  not  very  ancient,  but  that  it  was  established  on  gen- 
eral principles  of  justice,  and  that  courts,  both  of  law  and  equity, 
have  now  carried  it  so  far  that  an  attorney  or  solicitor  may  ob- 
tain an  order  to  stop  his  client  from  receiving  money  recovered 
in  a  Buit  in  which  he  has  been  employed  for  him,  till  the  bill  is 
paid." '  Again,  in  the  same  year,  in  a  case  directly  involving  the 
question,  the  Game  judge  said  :  "  An  attorney  has  a  lien  on  the 
money  recovered  by  his  client  for  his  bill  of  costa  ;  if  the  money 
come  to  hie  bands,  he  may  retain  it  to  the  amount  of  his  bill.  He 
may  stop  it  in  transitu  if  he  can  lay  hold  of  it.  If  he  apply  to 
the  court,  they  will  prevent  its  being  paid  over  until  his  demand 
is  satisfied.  I  am  inclined  to  go  still  further,  and  to  hold  that,  if 
the  attorney  gave  notice  to  the  defendant  not  to  pay  till  his  bill 
should  be  discharged,  a  payment  by  the  defendant  after  such 
notice  would  be  his  own  wrong,  and  like  paying  a  debt  which 
has  been  assigned  after  notice.*' 3 

This  lieu  has  its  origin  in  the  inherent  power  of  courts  over  the 
relations  between  attorneys  and  their  clients  appearing  before 
them.  The  same  power  which  authorizes  courts  summarily  to 
enforce  the  performance  by  attorneys  of  their  duties  towards  their 
clients  intervenes  to  protect  the  rights  of  attorneys  as  against 
their  clients.8 

114.  Io  tats  country  this  general  lien,  In  several  States,  is 
declared  by  statute.  Thus,  in  Colorado,1  a  lien  is  given  to  at- 
torneys upon  any  money  or  property  in  their  hands  belonging  to 
their  clients  for  any  fee  or  balance  of  fee  due  them.  In  Iowa,6  and 
in  North  and  South  Dakota,8  an  attorney  lias  a  lien  for  a  general 
balance  of  compensation  upon  any  papers  belonging  to  his  client 
which  have  come  into  his  hands  in  the  course  of  his  professional 
employment,  and  upon  money  in  bis  hands  belonging  to  his  cli- 
ent, lu  Georgia,  attorneys  have  a  lien  on  all  papers  and  moneys 
of  their  clients  in  their  possession,  for  services  rendered  to  them, 

i  Wilkioa  o.  Carmichael,  1  Dongl.  101,  •  1  B.  8.  1888,  S  393.    The  lien  may 

10*  (1778).  be  raleu-ed  by  bond. 

*  Welsh  v.  Hole,  1  Dong].  338.  *  R.  Code  1B7T,  pp.  33,  33,  55  9,  10. 

*  Butchin'  Union  v.  SlanghterhouM  In  Dakota  the  lien  fa  limited  to  paperi 
Co.  II  La.  Ann.  355,  6  So.  Sep.  503.  and  moneys  receireil  in  the  case  foe  which 

*  G.  L.  1877,533;  G.  8.  1883,  |  Si.  the  lien  ia  claimed. 


3igitizeC  by  GOOgk 


TJPOB  FAFBBS  AND  PROPERTY.  [§  115. 

and  may  retain  such  papers  until  said  claims  are  satisfied,  and 
may  apply  such  money  to  the  satisfaction  of  their  claims.1  la 
Kansas,2  an  attorney  has  a  lien  for  a  general  balance  of  compen- 
sation upon  any  papers  of  his  client  which  have  come  into  his 
possession  in  the  course  of  his  professional  employment,  and  upon 
money  in  his  hands  belonging  to  his  client.  In  Kentucky,8  attor- 
neys at  law  have  a  lien  upon  any  choses  in  action,  account,  or  other 
claim  or  demand  put  into  their  hands  for  suit  or  collection,  for 
the  amount  of  any  fee  which  may  have  been  agreed  upon  by  the 
parties,  or,  in  the  absence  of  such  agreement,  for  a  fair  and  rea- 
sonable fee  for  their  services.  In  Minnesota4  and  Oregon,5  an 
attorney  has  a  lien  for  his  compensation,  whether  specially  agreed 
upon  or  implied,  npon  the  papers  of  his  client  which  have  come 
into  his  possession  in  the  course  of  his  professional  employment, 
and  also  upon  money  in  his  bank  belonging  to  his  client.  In 
Montana, 6  attorneys  have  a  lien  upon  moneys  in  their  hands  for 
any  fees  or  balance  of  fees  due  or  to  become  due  for  any  profes- 
sional services  rendered  by  them  in  any  court  of  the  State.  In 
Nebraska7  and  Wyoming,8  an  attorney  has  a  lien  for  a  general 
balance  of  compensation  upon  the  papers  of  his  client  which  have 
come  into  his  possession  in  the  course  of  his  employment,  and 
upon  money  in  his  hands  belonging  to  his  client. 

II.    Upon  Papers  and  Property. 

116.  An  attorney  has  a  lien  upon  his  client's  papers  for 

a  general  balance  due  him  for  services,  not  only  in  the  suit 

or  matter  to  which  such  papers  relate,  but  for  other  professional 

matters.9     Thus  he  has  a  lien  upon  a  bond  or  mortgage  delivered 

1  Coda  1882,  J  1989.  gun,  39  Ga.  310,  99  Am.  Dot  453.    Wis- 

1  Comp.  Lava,  p.  1 M,  %%  468, 463.  oanain :  Howard  a.  Osceola,  92  Wis.  493 ; 

'  G.  S.  p.  149,5  IS.  Cbappell   v.   Cady,   10  Wia.   HI;  /n  re 

1  G.  3.  1891,  5  4371.  Wilton,  IS  Fed.  Rep.  235,  par  Brown,  J. 

1  Annot.  Laws  1892,  §  1044.  Vvw  Hampshire  :  Dennett  it.  Cutis,  UN. 

*  H.S.  1879,  p.  414,  ch.3,  J34.  H.    163;    Wright  o.  Cobleigh,  21   N.    II. 

<  Comp  Stat.  1881,  p  66,  ch.  7,  §  8.  339,  340.      Hev  York !   In  re  Knapp,  85 

'  U.S.  1997,  §  133;  Ac*  of  Dec 9,1 869,  N.  T.  284;  Ward  v.  Craig,  87  N.  Y.  550, 

f  B.  560 ;  Prenti<S  r.  Livingston,  60  How.  Pr. 

'  Hullia  r.  Clariilge,  4  Taunt.  807,809;  380;  St.  John  P.  Diefendort,  19  Wend.  261. 

Hughe*  c.  May  ru,  3  T.  R.  275 ;  Howell  p.  Bebraaka :  Elliott  v.  Atkins,  26  Neb.  403, 

Harding-,  8  East,  362;  SieTensonr.  Blake-  42  N.  W.  Rep.  403  ;  Van  Etten  v.  State, 

lock,  1  M.  *  S.  535 ;  McPhemon  r.  Co*,  24  Neb.  734, 40  N.  W,  Rep.  289 ;  Comp. 

96  U.  8.  404;    Lesxjn.ky  d.  Merritt,  9  Stat.   1887,   ch.  708.      Illinois:   Sanders 

Fed.Rap.CS8.    dwrgia:  Jones  B.  Mor-  o.  Seolye,128  11L  631.21  N.  E.  Rep.  601. 
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to  him  for  the  purpose  of  obtaining  a  foreclosure  of  the  mortgage, 
Dot  only  for  his  costs  and  charges  in  that  proceeding,  but  for  any 
sum  due  him  from  the  client  for  other  professional  business;1 
and  he  has  a  lien  upon  a  bond,  a  promissory  not*,  or  other  negotia- 
ble paper,  or  upon  a  town  warrant,  or  other  municipal  obligation 
in  his  hands  for  collection.3 

116.  Bat  although  the  documents  In  an  attorney's  hands 
be  bonds  or  notes,  payable  to  bearer,  hie  lien  does  not 
amount  to  a  pledge ;  for  the  only  right  he  has  over  them  is  a 
right  to  retain  them  till  hie  reasonable  charges  against  bis  client 
are  paid.  He  has  no  right  of  sale  as  a  pledgee  has.  His  lien 
upon  such  documents  is  valuable  in  proportion  to  their  value  to 
the  client.  The  more  embarrassing  the  attorney's  possession  is 
to  the  client,  the  greater  the  leverage  the  possession  gives  the  at- 
torney. In  the  case  of  the  ordinary  papers  in  a  suit,  the  attor- 
ney's lien  is  not  of  great  value,  except  in  case  the  papers  are  of 
intrinsic  value.  A  workman's  lien  upon  a  chattel  upon  which  lie 
has  labored  is  a  valuable  and  direct  security,  because  the  owner 
wants  the  chattel,  and  must  pay  the  amount  of  the  lien  before  he 
can  get  it  from  the  workman.     But  in  the  case  of  an  attorney, 

Louisiana ;  Butchers'  Union  v.  Slaughter-  o.  At  my,  103  Han.  33,  39,  per.  Cult,  J. 

Home  Co   41  La.  Ann.  33S,  6  So.  Hep.  In  Newell  v.  Weir,  149  Mas*.  5*0,  31  N. 

SOB.    Vermont :  Hurlbert  v.  BH^ham,  56  B.  Hep.  994,  it  «u  held  that  an  agrer- 

Vi.  368 ;   Hooper  v.  Welch,  43  Vt.  169,  9  men  t  by  •  client  that  he  will  pay  hie  attor- 

Am.    Hep.    267 ;   Hutchinson   e.   Howard,  ney  for  his  services  in  collecting  certain 

15   Vt.  944 ;  Walker  v.  Sargeant,  14  Vt.  cl-tima  a  Hied  euro  of  money,  to  be  paid 

347  j  Faliick  v.  Haien,  10  Vt.  183.   Oslo:  out  of  the  proceeds  of  inch  claims  when 

Longwurth  e.  Haudy,  2  Die.  79.    Texaa :  collected,  doea  not  operate  to  transfer  to 

Able  v.  I<cf ,  G   Tex.  427,  431 ;  Casey  it.  the  attorney  any  interest  in  the  claimi. 

March,  30  Tex.    180.     Arkansas :  Gist  b.  In  thin  case  it  waa  said,  however,  that  an 

Haul)',  33    Ark.   233.    Mississippi :  Slew-  attorney  receiving    moneys  far  his  client 

art  e.  Flower*,  44  Miss.  513,  7  Am.    Hop.  might  set  oH  his  claim  (or  service*  against 

707.    In  Arkansas  the  statute  in  relation  the  client's  claim  for  the  money  collected ; 

to  the  attorney '■  lien  upon  judgments  in  but  in   this  case  the  attorney,  haiin.;  col- 

meiely   declarative  of  the  law  as  it  stood  lected  the  money  in  his  capacity  as  admin* 

at  the  time  of  Its  enactment.     It  dues  not  iatrator  of  hie  client,  could  nut  assert  any 

have  the  effect  to  take  away  the  lien  uuun  attorney's  lien. 

paper)  and  a.  curitics  which  the  law  pre-  ■  Bowling  Green  Stir.  Bank  c.  Todd,  52 

Tiouily  gave.    In  Pennsylvania  an  attor-  N.  Y.  489;   Newton   p.  Porter,  5  Lao*, 

ney  has  no  lien  fur  professional  com  pen-  416;  Osborne  v.  Dunham  (N.  J.},  16  Atl. 

nation  on  papers  in  his  hands.    Walton  Rep.  231. 

v.  Dicker-on,  7  Pa.  St.  37G ;  Dubois's  Ap-  *  Howard  v.  Osceola,  22  Wis.  493,  497  ; 

peal,  38  l'a.   St.  231,  8  Am.    Dec.  478.  Sanders  b.  Seelve,  12S  111.  631,  21  N.  E. 

It  Deems  to  be  uncertain  whether  inch  a  Hep.  601. 
lien  exists  in  Kstsaehusitti.      Simmons 
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his  lien  is  very  frequently  upon  papers  which  have  no  intrinsic 
value,  and  are  not  even  indispensable  to  the  prosecution  of  the 
suit  to  which  they  relate. 

117.  Suoh  a  paper,  however,  as  a  life-insuranoe  policy  be- 
longing to  a  client,  would  seem  to  be  a  valuable  security  in  his 
attorney's  hands.  Thus,  a  solicitor  acted  for  his  client  in  obtain- 
ing a  re-assignment  to  his  client  of  a  life  policy  which  the  client 
bad  mortgaged,  and  the  policy  and  re-assignment  came  into  the 
attorney's  hands  and  remained  there,  his  charges  not  being  paid. 
The  client  afterward  wished  to  borrow  money  upon  the  policy, 
but,  as  he  stated,  forgot  where  the  policy  was.  Upon  application 
to  the  insurance  office  a  certified  copy  of  the  policy  was  issued, 
and  the  client  executed  an  assignment  to  the  person  who  loaned 
him  the  money.  Due  notice  of  the  assignment  was  given  to  the 
insurance  company,  which  had  no  notice  of  the  attorney's  lien. 
The  lender  afterwards,  apparently  wanting  to  enforce  his  secur- 
ity, discovered  that  the  policy  was  in  the  hands  of  the  attorney, 
and  that  he  claimed  a  lien  upon  it.  The  lender  brought  Buit  in 
equity  to  have  the  policy  delivered  up  to  him,  claiming  that  the 
assignment  to  him  constituted  a  first  charge  on  the  policy  and 
had  priority  over  the  claim  of  the  solicitor.  But  the  court  dis- 
missed the  suit.  Mr.  Justice  Fry  observed  in  the  first  place,  that 
the  assignee  primd  facie  took  the  policy  subject  to  all  the  equi- 
ties under  the  general  rule  applicable  to  every  assignee  of  a 
chose  in  action.  He  disposed  of  the  objection  that  the  solicitor 
should  have  given  notice  to  the  insurance  office  of  his  lien  by 
pointing  out  that  the  solicitor  had  no  right  to  the  fund  repre- 
sented by  the  policy,  and  no  right  to  constitute  the  insurance 
office  a  trustee  in  his  behalf ;  that  the  solicitor  had  merely  a  pas- 
sive right  to  hold  the  policy,  the  piece  of  paper  constituting  the 
instrument,  until  bis  claim  should  be  paid ;  and  that  this  was 
in  fact  merely  a  right  to  embarrass  the  person  who  might  claim 
the  fund,  by  the  non-production  of  this  piece  of  paper.1  Finally 
the  learned  jndge  commented  upon  the  laches  of  the  lender  in 
not  requiring  the  production  of  the  policy  at  the  time  of  the  as- 
signment, saying  that  he  run  the  risk  of  its  being  in  the  bands 
of  some  person  who  might  have  a  lien  upon  it 

118.  This  lien  extends  to  an  execution  or  a  oopy  of  a  judg- 
ment in  the  attorney's  hands,  but  it  does  not  reach  to  the 

■  We*t  of  England  Bank  p.  BMchelor,  SI  L.  J.  (N.  S.)  Ch.  199. 
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Judgment  itself.1  This  lien  rests  upon  possession,  and  there  can 
be  no  possession  of  a  judgment.3  "  It  ia  but  a  decision  of  a  court 
upon  a  claim  made  by  one  party  against  another.  It  exists  but 
in  intendment  of  law.  The  records  of  the  courts  are  the  evi- 
dences of  such  judgments;  bat  these  are  public,  preserved  in 
the  custody  of  public  officers,  over  which  neither  the  attorney 
nor  his  client  has  any  control,  and  for  which  neither  has  any 
rightful  possession.  The  execution  is  no  such  representative  of 
the  judgment  as  to  give  to  the  holder  any  control  over  the  judg- 
ment. Neither  does  the  possession  of  the  execution,  or  of  a  copy 
of  the  judgment,  by  the  attorney  or  any  third  person,  disable  a 
creditor  from  exercising  any  of  his  rights  as  Buch.  The  indispen- 
sable requisite  to  any  ordinary  lien,  possession,  is  wanting."8 

119.  This  lien  attaches  only  when  the  client's  papers  come 
into  the  attorney's  hands,  *  and  come  to  him,  moreover,  in  the 
course  of  his  professional  business.6  The  lien  must  arise  from 
professional  employment."  Thus  he  has  no  lien  on  papers  which 
he  has  received  as  mortgagee T  or  trustee ; 8  but,  if  he  receives 
the  papers  in  his  professional  capacity,  it  does  not  matter  that  he 
sustains  some  other  business  relation  to  his  client.9 

1  Wright  d.  Cobleiph,   ai  N.  H.  339.  be  reported  to  be  dne,  the  record  was  re- 

A  clerk  of  court  who  has  possession  of  the  lamed   into  court,  upon  which  the  rale 

papers  could  cot  probably  have  any  lien  was  discharged."    Lord  Mansfield  said  he 

upon  them,  because  the  papers  are  public  should  be   very   unwilling  to  determine 

and  part  of  a  public  record.    In  a  note  to  that  a  clerk  of  asiiie  ha*  a  lien  on   the 

King  v.  May,  1   Doug.  193  (1T79),  Lord  records  of  the  court  for  bis  fees  for  that 

Mansfield  desired  the  bar  would  take   a  he  foresaw  great  inconvenience  from  such 

note  of  this,  that  it  might  be  publicly  a  doctrine. 

known.  "  A  case  occurred  in  ibis  term,  *  Hough  v.  Edwards,  1  II.  &  N.  171, 
■when  I  happened  not  to  be  in  court,  but  I  per  Martin,  B. ;  Patrick  v.  Leach,  2  Mc- 
oave  seen  a  very  accurate  note  of  it.  It  Crary,  635,  la  Fed.  Rep.  Ml. 
■enmeon  upon  a  rule  to  show  cause  why  an  «  Wright  o.  Cohlcigh,  21  N.  H.  339, 
attachment  should  not  issue  against  the  per  Bell- 
defendant,  who  was  clerk  of  assise  on  *  St.  John  a.  Diefendorf,  12  Wend, 
the  Norfolk  circuit,  for  not  obeying  a  writ  261. 

of  certiorari  to  lemove  an  indictment  for  *  Stevenson  v.  Blakelock,  I  Manle  A  S. 

murder,  and  a  special  verdict   founded  535;  Sanders  o.  Seelye,  138   111.  631,  21 

upon  it.    The  defendant  insisted  that  he  N.  E.  Rep.  601. 

had  a  right  to  retain  ibe  .record   till  he  ■  Worrall  o.  Johnson,   S  Jac  ft   W. 

should  be  paid  his  fees  for  drawing,  en-  219. 

grojainjr,    etc.,  which  the    attorney  for  ?  Pclly  p.  Wathen,  7  Hate,  351,  364, 

the  prisoner  refused  to  do,  on  the  ground  IB  L.  J.  Ch.  281. 

of  their  ibeing  exorbitant.    However,  on  *  Ex  parte  Norland,  L.   K,   *   Ch.  D. 

the  attorney's  undertaking  to  pay  as  much  SIS. 

as  should,  on  a  reference  to  tbe  master,  *  King  o.  Hankey,  6  N.  &M.  839. 
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BPOH   PAPKRS  AKD  PEOFKBTT.  [§§  120-122. 

Where  an  attorney  baa  prosecuted  a  suit  and  recovered  land 
for  his  client,  and  the  latter  has  afterwards  sold  it  and  taken  a 
deed  of  trust  and  bond  for  the  purchase-money,  and  has  made  the 
attorney  a  trustee  in  the  deed  of  trust  and  delivered  the  papers 
to  him,  the  attorney  has  a  lien  upon  the  papers  for  bis  services 
in  the  suit ;  and  if  the  client  brings  a  bill  in  equity  for  the 
removal  of  such  trustee  and  the  delivery  of  the  papers,  it  is  the 
duty  of  the  court  to  decide  upon  the  existence  and  amount  of  the 
lien  claimed  by  the  attorney,  and  to  decree  such  delivery  on  pay- 
ment of  the  amount  of  the  lien  found  to  exist ;  and  it  is  proper 
for  the  court  to  decree  such  delivery  on  the  performance  of  this 
condition,  though  the  attorney,  by  neglecting  to  file  a  cross  bill, 
can  have  no  decree  for  affirmative  relief.1 

120.  The  lien  attaches  not  only  to'  papers,  but  to  other  ar- 
ticles which  come  into  the  attorney's  hands  professionally,  such 
as  articles  delivered  to  him  to  be  exhibited  to  witnesses.3 

121.  An  attorney  has  no  lien  on  his  client's  will,8  nor  on 
original  records  of  court.1 

122.  There  is  a  presumption  in  every  case  that  an  attorney 
has  a  lien  on  the  papers  in  his  hands,  for  compensation  for  his 
services  rendered.  If  he  has  given  up  his  employment  and  with- 
drawn from  the  case,  he  will  be  entitled  to  such  lien,  unless  it  is 
shown  that  he  has  agreed  to  make  no  claim  to  compensation, 
or  to  claim  no  lien  for  his  services.5  The  client  has  a  right  to 
change  his  attorney  if  he  likes,  but  if  he  does  so  the  law  imposes 

'  MaPhenon  B.  Cox,  98  U.  8. 404.  the  solicitor's  lien,  and  ■abject  to  re-de- 

1  Friswell  p.  King,  15   Sim.   191.    In  livery  alter  the  hearing.      Colegrave  r. 

tbia  caae  tbs  lien  was  enforced  upon  cer-  Manley,  T.  4  R.  400  ;  Wilson  v.  Em  men, 

tain  copies  of-  a.  rcry  expensive  book  used  19   Bear.   233  ;  Cans  e.  Martin,  S  Bear, 

in  eridnncs.  S84.     But  in  Caae  the  client   discharges 

4  Redfearn  v.  Sowerby,  1    Swanrt.  St;  the  solicitor,  the  latter  ia   under  no   ob- 

Balcb  v.  Symea,  1  T.  as  B,  87.  ligation    to    produce   the    papers,    or  to 

*  Clifford  v.  Tamil,  2  De  G.  *  Sro.  1.  allow  the  client  lo  inspect  them.    "  The 

*  Lesiymkj  f.  Merritt,  9  Fed.  Rep.  discharged  solicitor,"  said  Lord  Eldon, 
SSS;  Finance  Co.  v.  Charleston  C.  4.  C.  "ought  to  be  able  to  make  use  of  thenon- 
R.  R.  Co.  48  Fed.  Rep.  45.  By  the  Eng-  production  of  the  papers  in  order  to  get 
liah  authorities  a  distinction  ia  made  be-  at  what  is  due  him." 

tween  the  caae  of  a  solicitor  withdrawing  Id  atasauhusettt  it  la  held  that,  if  an 
from  a  ease  and  the  case  of  the  discharge  attorney  volnnlarily  withdraws  from  a 
of  the  solicitor  by  the  client.  In  the  suit,  he  ia  not  entitled  to  withhold  a  pa- 
former  caae  it  ia  (aid  that  the  client  ia  en-  per  in  his  possession  and  prevent  it  from 
titled  lo  an  order  for  the  delivery  of  the  being  used  in  evidence  until  his  fees  are 
Deceasarj  papers  in  the  cause  for  the  for-  paid.  White  t>.  Harlow,  5  Gray,  463. 
tber  protecatiou  of  the  action,  subject  to 
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§§  122  a,  123.]        attobnky's  general  lieh. 

certain  terms  in  favor  of  the  attorney ;  namely,  that  the  papers 
in  the  suit  cannot  be  taken  out  of  his  hands  nntil  his  reasonable 
charges  are  paid.  The  things  upon  which  he  claims  a  lien  are 
things  upon  which  he  has  expended  his  own  labor  or  money ;  and 
he  should  have  a  lien  in  the  same  way  as  any  other  workman  who 
is  entitled  to  retain  the  things  upon  which  he  has  worked  until 
he  is  paid  for  his  work.1 

122  a.  Whether,  during  such  retention,  the  client  or  the 
succeeding  attorney  has  the  right  to  inspect  the  papers  is  a 
question  upon  which  the  authorities  are  not  in  harmony,  though  the 
weight  of  authority  seems  to  be  in  favor  of  such  right.3  But  none 
oi  the  decisions  permit  an  inspection  of  the  papers,  except  when 
a  particular  suit  is  in  progress  and  the  papers  pertain  to  that  suit. 
Upon  an  application  for  an  order  of  court  requiring  the  attorney 
holding  the  papers  to  submit  them  to  the  inspection  of  his  client 
or  the  succeeding  attorney,  it  most  be  shown  that  a  particular 
suit  to  which  the  papers  pertain  is  in  progress.  A  general  alle- 
gation that  the  attorney  is  prosecuting  actions  against  his  former 
client,  and  that  in  such  actions  he  would  have  great  advantage 
in  holding  possession  of  the  papers  which  he  had  received  as  attor- 
ney of  such  client,  and  that  an  inspection  of  such  papers  is  neces- 
sary for  the  proper  conduct  of  such  cases,  is  insufficient,  as  against 
the  denial  of  the  attorney  that  there  is  any  suit  pending  in  which 
he  bad  acquired  knowledge  as  attorney,  or  to  which  the  papers 
retained  by  him  relate,  and  which  suit  he  is  now  prosecuting 
against  the  client.  If  it  were  shown  to  the  court  that  such  a  mis- 
use of  papers  was  threatened,  contemplated,  or  made,  the  papers 
would  be  at  once  impounded  and  lodged  with  the  clerk.? 

123.  This  lien  covers  the  attorney's  general  balance  of 
account  as  against  bis  client,  and  is  not  limited  to  the  services 
rendered  in  the  particular  matter  in  which  the  papers  were  re- 
ceived.4    Upon  a  petition  by  an  assignee  in  bankruptcy  to  have 

1  Ex  parte  Yalden,  4  Ch.  D.  129,  per  400;  Heolop  ».  Metcalfe,  3  Myitis  ft  C. 

James,  L.  J. ;  Mitchell  v.  Old  Held,  4  T.  1S3,  186 ;  Cane  v.  Martin,  3  Bear.  B84 ; 

K.  123;  Ex  parte  Nesbitt,  S  Sebo.  ft  Lef.  Wilson   v.  Emmett,   19  Bear.  233;   Fi- 

179,  1  Mania  ft  S.  635.  nance  Co.  o.  Charleston  C.  &  C.  K.  K.  Co. 

*  Boat  v.  Laughton,  1  Vet,  ft  B.  S49 ;  4S  Fed.  Rep.  4S,  46  Fed.  Rep.  4!G. 

Commerell  u.  Pojnton,  1  Swiinst.  1.    Both  *  Finance   Co.  V.   Charleston   C  ft  C. 

cases  are  much  shaken  by  Lord  a.  Worm-  R.  R.  Co.  48  Fed.  Rep.  45. 

leigbtou,  Jac.  580 ;  Newton  e.  Harland,  4  *  Finance  Co.  v.  Charleston  C.  ft  C.  B. 

Scott,  N.  R.  7S9.    Bnt  see,  in  support  of  R.  Co.  46  Fed.  R.  426. 
them,  Colegrare  o.  Manley,  1  Turn,  ft  R. 
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UPON  PAPERS  AND  PROPERTY.  [§§  124,  125. 

deeds  and  papers  belonging  to  the  bankrupt  delivered  up  by  an 
attorney  who  claimed  a  lien  upon  them  for  bis  general  bill,  it 
was  objected  that  the  bill  should  be  limited  to  the  services  ren- 
dered in  the  particular  matter  in  which  the  papers  were  received. 
But  Eldon,  Lord  Chancellor,  said : 1  "  The  general  lien  must 
prevail.  Different  papers  are  put  into  the  hands  of  an  attorney, 
as  different  occasions  for  furnishing  them  arise.  In  the  ordinary 
case  of  lien  I  never  beard  of  a  question,  upon  what  occasion  a 
particular  paper  was  put  into  his  hands ;  but  if  in  the  general 
course  of  dealing  the  client  from  time  to  time  hands  papers  to 
bis  attorney,  and  does  not  get  them  again  when  the  occasion 
that  required  them  is  at  an  end,  the  conclusion  is  that  they  are 
left  with  the  attorney  upon  the  general  account.  If  the  inten- 
tion is  to  deposit  them  for  a  particular  purpose,  and  not  to  be 
subject  to  the  general  lien,  that  must  be  by  special  agreement; 
otherwise  tbey  are  subject  to  the  general  lien  which  the  attorney 
has  upon  all  papers  in  his  hands." 

124.  Bat  the  attorney's  lien  is  limited  to  debts  due  to  him 
in  the  character  of  attorney.  It  does  not  extend  to  general 
debts.9  Accordingly,  the  lien  of  the  solicitor  of  a  railway  com- 
pany for  his  costs  does  not  include  costs  incurred  in  relation  to 
the  promotion  of  the  company  before  incorporation,  such  costs, 
by  the  usual  clause  in  the  act,  having  been  made  a  statutory 
debt  to  be  paid  by  the  company.8 

126.  No  one  who  is  not  an  attorney,  solicitor,  or  barrister, 
oan  maintain  this  lien  upon  papers.  A  real  estate  broker  has 
no  lien  on  papers  and  plans  placed  in  his  hands  for  the  purpose 
of  effecting  a  sale  of  the  property,  though  he  has  rendered  ser- 
vices and  incurred  expenses  in  an  ineffectual  attempt  to  make  a 
sale.*  It  was  claimed  that  the  position  of  a  real  estate  broker 
in  regard  to  papers  placed  in  his  hands  is  the  same  as  that- of  an 
attorney  or  solicitor  or  other  bailee  who  expends  time  or  money 
upon  the  property  of  a  bailor.  But  it  may  be  said,  in  answer  to 
this  claim,  that  the  lien  of  an  attorney  or  solicitor  is  peculiar  to 
bis  profession.  It  is,  moreover,  a  general  lien  for  his  balance  of 
account,  and  not  a  particular  lien  for  his  labor  or  expense  upon 
that  particular  article,  such  as  is  given  by  the  common  law  to  any 

1  Ex  parte  Sterling,  IS  Ves.  158.  '  In  re  Galland,  L.  E.  31  Ch.  D.  196. 

*  Worrall  ».  Johnioa,  S  Jae.  &  W.  314,  *  Arthur  v.  Sjlvuter,  105  Pa.  St. 
118,  per  Pinner,  H.  B.  283. 
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§  126.]  attorney's  general  lien. 

bailee  who  expends  time  and  money  upon  the  property  of  another 
at  his  request.  The  real  estate  broker  does  not  perform  any  labor 
upon  the  papers  themselves,  such  as  would  give  a  particular  lien 
at  common  law.  Every  one,  whether  an  attorney  or  not,  has  by 
the  common  law  a  lien  on  a  specific  deed  or  paper  delivered  to 
him  to  do  any  work  or  business  thereon,  but  not  on  other  muni- 
ments of  the  same  party,  unleae  the  person  claiming  the  lien  be  an 
attorney  or  solicitor.1 

A  conveyancer  who  has  not  been  admitted  as  an  attorney  or 
solicitor  cannot  have  the  benefit  of  the  law  and  custom  which 
gives  the  latter  a  general  lien;  hat  sach  conveyancer,  like  any 
other  person,  may  have  a  lien  for  services  done  upon  any  partic- 
ular paper. 

The  case  of  a  real  estate  broker  is  like  that  of  an  auctioneer 
to  whom  a  mortgage  was  delivered  for  the  purpose  of  obtaining 
the  money  due  thereon,  and  be  made  several  applications  to  the 
mortgagor,  hut  received  no  money.  The  Court  of  Exchequer 
held  that  he  had  no  lien  on  the  deed  in  respect  of  the  charges 
for  making  the  applications.  Baron  Holland  said : a  "  The  dis- 
tinction is  that,  where  any  work  is  to  be  done  on  a  chattel  to 
improve  it  or  to  increase  its  value,  the  lien  attaches;  but  where 
it  is  merely  delivered,  as  in  this  case,  to  make  a  demand  upon  it, 
no  such  right  can  be  supported.  My  opinion  does  not  rest  upon 
principle  alone,  but  is  illustrated  by  the  cases  cited  of  the  trainer 
and  the  livery-stable  keeper.  A  livery-stable  keeper  is  easily 
contradistinguished  from  a  trainer  or  a  breaker.  The  breaker  or 
trainer,  by  the  exercise  of  his  labor  and  skill,  gives  to  the  horse 
delivered  to  him  to  be  broken  or  trained,  qualities  and  powers 
which  are  not  given  by  the  livery-stable  keeper.*' 

The  auctioneer  and  the  real  estate  broker  do  not  come  within 
the  rule  of  the  common  law  giving  a  Hen,  unless  they  show  work 
done  npon  the  papers  upon  which  they  claim  a  lien ;  and  they 
certainly  do  not  come  within  the  rule  giving  a  lien  to  attorneys 
upon  papers  in  their  hands. 

126.  Under  some  circumstances  the  attorney's  lien  npon 

papers  is  special,  instead  of  being  general,  as  is  ordinarily  the 

case.     The  attorney  has  a  lien  only  npon  such   papers  as   are 

1  Hollii  v.  Claridge,  4  Taunt.  SOT.  *  Sanderson  v.  Bell,  a  Crompt.  &  H. 
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UPON   FAFKHS  AND  FEOPEBTY.  [§  127. 

delivered  to  him  for  use  in  his  professional  employment.1  If  be 
has  received  the  papers  for  a  specific  purpose,  not  connected  with 
his  professional  employment,  he  'can  have  no  lien  on  them  for 
his  general  balance  of  account.  If  it  be  agreed  or  understood 
that  the  papers  are  delivered  for  a  specific  professional  purpose, 
a  specific  instead  of  a  general  lien  may  arise  for  the  specific 
service  rendered.3 

127.  An  attorney's  general  lien  upon  papers  may  be  fol- 
lowed by  a  particular  lien  npon  the  Judgment  recovered  by 
the  nse  of  them.  The  former  lien  is  not,  however,  transferred 
or  transmuted  into  the  latter.  The  former  passive  lien  remains, 
though  it  may  be  of  no  value  after  judgment,  and  a  new  active 
lien  arises  upon  the  judgment.  Thus,  if  a  solicitor,  having  in 
his  possession  a  deed  belonging  to  his  client,  who  has  ceased  to 
employ  him,  produces  the  deed  in  a  suit  which  is  prosecuted  by 
another  solicitor,  the  former  solicitor  is  not  entitled  to  a  lien 
upon  the  fund  recovered  in  the  suit  for  his  general  professional 
charges  against  the  client,  but  at  most  only  for  his  costs  in  that 
suit.  So  long  as  he  held  the  deed,  he  had  by  means  of  it  a  lien 
for  his  general  professional  demands.  The  lien  upon  the  deed 
he  could  never  actively  enforce ;  but,  having  possession  of  it,  he 
might  make  advantageous  terms  with  the  client  who  wants  to 
produce  it  in  evidence.  But  if  he  voluntarily  produces  the  deed, 
and  a  fund  is  secured  by  the  use  of  it,  the  solicitor  is  not  entitled 
to  a  lien  upon  the  fund  so  obtained  for  his  general  professional 
demands,  but  ouly  for  his  costs  in  the  cause.  If  the  doctrine  were 
otherwise,  the  attorney's  lien  would  in  most  cases  extend  to  the 
general  balance  of  his  account  against  his  client,  and  would  not 
be  confined  to  his  costs  in  the  particular  cause  in  which  he  ob- 
tains judgment;  for  it  generally  happens  that  the  solicitor  has  in 
his  hands  the  documents  necessary  to  establish  his  client's  title.* 
The  lien  npon  the  fund  is  newly  created  and  is  a  new  lien.  It 
is  a  lien  for  the  solicitor's  costs  in  the  cause  only,  but  a  lien 
which   can   be  actively   enforced.     The   passive   lien   upon   the 

1  Balcb  o.  Symes,  1  T.  Jt  K.  67,  98;  Lord  Chancellor  Cottcnliam  wtid  lie  found 
Lawinn  p.  Dickinson,  8  Mod.  306.  no  decision  to  the  contrary  except  Woi- 

*  Ex  parte  Sterling,  16  Vat.  258.  See,  rail  p.  Johnson,  1  J.  &  W.  314,  which  ha 
alio,  Ex  parte  Pemberton,  IB  Yea.  BBS.         could  not  reconcile  with,  any  aound  prin- 

1  Boion  b.  Holland,  4   My  I.  *  C.  354.    dpla. 
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papers  used  in  a  causa  may,  perhaps,  continue  as  before,  but  very 
likely  may  be  of  no  value.1 

128.  An  attorney's  lien  upon  papers  is  discharged  by  hie 
taking  security  for  his  whole  demand,  or  by  his  agreeing  to 
postpone  payment  for  a  definite  time.  A  client,  after  having 
settled  bis  solicitor's  bill  for  services  by  giving  notes  payable  in 
three  years,  applied  to  him  before  the  notes  were  due  for  the 
papers  in  his  hands,  wishing  to  employ  another  solicitor.  The 
solicitor  declined  to  give  up  the  papers  unless  the  client  would 
also  pay  for  services  the  solicitor  had  rendered  him  in  his  ca- 
pacity as  executor,  though  the  client  had  no  assets  with  which  to 
discharge  the  debt.  It  was  decreed  that  the  solicitor  should  give 
up  the  papers  upon  the  client's  paying  for  the  services  rendered 
after  the  time  of  the  settlement  and  the  taking  of  the  notes. 
Lord  Eldon  said  a  lien  on  the  papers  in  favor  of  tbe  solicitor  was 
inconsistent  with  the  giving  of  credit  for  three  years  by  means  of 
the  notes.1  Looking  at  the  general  doctrine  of  lien,  Lord  Eldon 
said :  "  It  may  be  described  aa  primd  facie  a  right  accompa- 
nying tbe  implied  contract."  That  there  could  be  a  lien  when 
there  is  a  special  agreement  to  give  credit  upon  security  would 
involve  a  contradiction  of  the  agreement.  "  My  opinion  there- 
fore is,  that,  where  those  special  agreements  are  taken,  tbe  lien 
does  not  remain  ;  and  whether  tbe  securities  are  due  or  not  makes 
no  difference."  8 

But  the  attorney's  lien  upon  papers  is  not  extinguished  by  his 
taking  a  note  or  acceptance  from  his  client  for  the  amount  due 
him,  unless  it  appear  that  the  note  or  acceptance  was  given  or 
received  in  payment  of  such  balance.4 

This  lien  is  lost  by  the  attorney's  voluntary  surrender  of  the 
papers  to  his  client ;  for  possession  is  indispensable  to  this  lien.* 
The  Hen  is  lost  when  tbe  attorney  has  parted  with  the  possession 
of  the  papers  by  his  own  act,  even  though  this  was  a  mistake  on 
his  part.6  But  it  is  not  lost  by  a  transfer  of  possession  to  an 
agent,  for  the  possession  of  the  agent  is  the  possession  of  tbe  prin- 

i  Bowling  Green  Sav.  Bank  o.  Todd,  Bslch  v.  Symes,  T.  &  R.  87,  92 ;  Watson 

S3  N.  T.   469,  affirming  Bi  Barb.   146,  v.  Lyon,  7  Da  0*  M.  &  Q.  138. 

seems  at   first  view  to  sustain   a  contrary  *  Stevenson  t>.  Blakelock,  1  Maole  A  S. 

doctrine.    This  case  1b  criticised  in  In  re  535;  Dennett  o.  Cattl,  II  N.  H-  163. 

Wilson,  13  Fed.  Rep.  235,  by  Brown,  J.  *  Nichols  v.  Pool,  89  III.  491 ;  DnboU'i 

*  Cowell  v.  Simpson,  16  Vet.  375.  Appeal,  38  Pa.  St.  331,  80  Am.  Dec  478. 

*  Cowell  v.  Simpson,  16  Ve*.  S75;  alto  «  Dicaa  ».  Stockley,  7  C.  *  P.  687. 
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cipal ;  and  it  is  not  lost  by  a  transfer  to  another,  subject  to  the 
lien.1  If  the  papers  are  obtained  from  him  wrongfully,  bis  lien 
remains,  and  he  may  maintain  trover  for  them.3 

129.  Am  attorney's  agent  or  correspondent  has  no  Hen  upon 
the  papers  of  the  client  for  the  balance  of  his  own  account  Against 
the  attorney,  but  he  has  a  lien  upon  the  papers  in  his  bands  in 
the  particular  case,  for  the  amount  due  him  by  the  attorney  in 
that  particular  case  only.  To  this  extent  the  agent's  lien  is  good 
•gainst  the  client.* 

130.  One  member  of  a  Arm  of  attorneys  haa  no  lien  for  an 
individual  demand  upon  papers  of  a  client  in  the  hands  of 
the  Arm.  The  firm  alone  has  a  right  to  hold  and  retain  the 
papers,  in  snch  case,  and  the  firm  alone  has  a  right  of  lien 
thereon.4  And  bo  a  solicitor  having  a  lien  for  his  account  upon 
papers  which  have  come  into  his  hands  professionally  from  a 
client  acting  in  his  individual  capacity,  cannot  retain  them  for  a 
debt  due  him  from  a  firm  of  which  the  client  ia  a  member .B  An 
attorney  cannot  have  a  lien  upon  papers  to  a  greater  extent  than 
hit  client's  interest  in  them. 

131.  An  attorney's  lien  upon  papers  is  not  affected  by  his 
client's  assignment  in  bankruptcy  or  insolvency,  or  for  the 
benefit  of  creditors.  The  assignee  in  either  case  takes  subject 
to  the  attorney's  equitable  right  at  the  date  of  the  assignment.8 
The  Hen  is  good  against  all  persons  claiming  under  the  client.' 
He  must  therefore  satisfy  an  attorney's  lien  existing  at  that  time 
either  upon  papers  or  moneys  collected,  before  he  can  claim  the 
papers  or  moneys  then  in  the  attorney's  hands.8 

The  lien  is  not  lost  because  the  debt  in  respect  of  which  the 
lien  is  claimed  is  barred  by  the  statute  of  limitations.9 

132.  This  lien  of  the  attorney  upon  his  client's  papers  can- 
not be  actively  enforced.  It  in  a  passive  lien.  It  amounts  to 
a  mere  right  to  retain  the  papers,  as  against  the  client,  until  he 

1  Walton  v.  Ljoa,  7  Do  G.,  M.  S.  G.  *  Tnrner  v.  Deane,  IS  L.  J.  Ex.  343. 

JW,i98.  «  Ex  part*  Bush,  7  Vin.  Abr.  7*;  Ex 

*  Dints.  Stockier,  7  C.  ft  P.  587,  porta   Sterling,    16    Ye*.    358;    Ward  v. 

*  Dieaa  v.  Stockier,  7  C.  &  P.  9S7.  Craig,  87  N.  Y.  550,  SGO. 

1  Pellj  p.  Wathen,  T  Hare,  351,  S6S,  14        '  1*  n  Gregaon,  96  Bear.  87. 
Jar.  t;  An  Fonhtir,   18   Sim.    131 ;        *  18  Alb.  L.  J.  114. 
Vinghui  d.  Vudentagen,    9   Dr.   408  ;         *  In  re  Murray.  3  W.  N.  (1867)  ISO. 
Bowling  Green  Savings  Bank  ft  Todd,  31 
B.T.48S. 
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is  fully  paid.1  The  papers  cannot  be  sold,  neither  can  the  pos- 
session of  them  be  parted  with,  without  loss  of  the  lien.  No  ac- 
tive proceedings  of  any  kind  can  be  taken  either  at  law  or  in 
equity  to  enforce  the  lien  for  which  the  papers  are  held. 

The  Hen,  however,  continues  till  the  debt  for  which  the  lien 
exists  is  paid.1 

An  attorney's  lien  upon  a  promissory  note  in  his  hands  for  col- 
lection gives  him  no  right  to  a  judgment  against  the  defendant 
for  the  amount  of  his  fees  after  the  defendant  has  paid  the  note 
to  the  attorney's  client.' 

133.  Indirectly  an  attorney's  lien  upon  papers  in  a  suit 
for  his  fees  may,  under  some  circumstances,  be  enforced  by 
order  and  execution.  Thus,  where  the  plaintiff  in  a  suit  peti- 
tioned the  court  for  an  order  substituting  other  attorneys  in  place 
of  the  attorney  who  had  been  conducting  it,  and  directing  him 
to  turn  over  the  papers  in  his  hands  pertaining  to  the  action, 
and  there  being  a  dispute  in  regard  to  the  amount  of  the  com- 
pensation due  the  attorney,  the  court  ordered  the  plaintiff  to  file 
a  bond  conditioned  to  pay  the  sum  that  should  be  found  due  him, 
and  referred  the  question  of  the  compensation  to  a  referee.  Upon 
the  coming  in  of  the  referee's  report  the  court  confirmed  it,  and 
ordered  that  the  attorney  should  have  execution  for  the  amount. 
Upon  appeal  it  was  held  that  the  court  had  power  to  compel 
compliance  with  its  own  order  in  this  manner,  though"  it  might 
also  have  proceeded  to  enforce  the  order  by  proceedings  in  the 
nature  of  contempt.4 

Where  the  client  offers  to  give  security  for  the  amount  that 
may  be  found  due  to  his  attorney,  the  latter  should  be  ordered 
to  deliver  op  the  papers  on  security  being  given,  especially  if 
there  be  any  doubt  in  regard  to  the  validity  of  bis  claim.6 

134.  It  is  sometimes  proper  for  the  court  to  determine  the 
existence  and  amount  of  the  lieu,  and  to  establish  the  condition 
upon  which  the  attorney  shall  deliver  up  the  property.  Upon  a 
bill  in  equity  for  the  removal  of  a  trustee  in  a  deed  of  trust,  and 

1  Unison  o.  Bolland,  4   My].  &  C.  SM,  a  Wartmnon    c.    Edge,    9    Sim.   SOS  ; 

BM, per Cottenhua, L.C. ;  Hetlopr.  Met-  Young  v.  English,  7  Bear.  10. 

Cftlfe,  3  Hjl.  &  C.  183 ;  ColegrsTS  v.  Man-  *  Tillman  e.  Reynolds,  4S  Aim.  36ft. 

lay,  T.  &  R.  400;  Brown  c.  Bigley,  3  »  Greenfield  v.  Mayor,  2B  Hnn,  330. 

Tens.  Ch.  818,  per  Cooper,  C.;  JnreWil-  *  Cunningham  v.  Wiling,  9  Abb.  Pr. 

•on,  19  Fed.  Rep.  !33,  per  Brown,  J.,  96  413. 
Alb.  L.  J.  9T1. 

90 


3igitizeC  by  GOOgk 


UPON   PAPERS  AKD  PKOPBBTT.  [§  135. 

for  the  surrender  of  the  bond  secured  by  such  deed  where  the 
trustee  claimed  a  lien  upon  it  for  professional  services,  it  is  the 
duty  of  the  court  to  decide  on  the  existence  and  amount  of  the 
lien,  and  to  decree  such  delivery  on  payment  of  the  amount 
of  the  lien,  if  one  be  found  to  exist.  If  the  attorney  has  neg- 
lected to  file  a  cross  bill,  he  can  have  no  decree  for  affirmative 
relief ;  bnt  it  is  proper  for  the  court  to  establish  the  condition 
on  which  the  delivery  of  the  bond  to  the  complainant  shall  be 
made,  and  to  require  such  delivery  on  the  performance  of  that 
condition.1 

A  litigant  is  not  debarred  of  his  right  to  change  his  attorney 
by  having  agreed  to  pay  a  fee  contingent  upon  the  amount  recov- 
ered. Such  agreement  is  regarded  as  providing  for  the  mode  of 
compensation  only.  On  a  motion  for  a  substitution  the  court  will 
grant  it  upon  the  client's  filing  a  stipulation,  and  the  entry  of  an 
order  declaring  the  attorney's  claim  a  lien  to  the  extent  of  the  ser- 
vices rendered,  the  amount  to  be  afterwards  determined,  should 
any  moneys  or  judgment  be  recovered  ;  and  that  notice  of  the  lien 
be  given  to  the  other  party  to  the  suit.9 

136.  Summary  application  to  court  (or  surrender  of  papers. 
—  Where  an  attorney's  lien  is  questioned  by  a  client,  upon  a  sum- 
mary application  to  the  court  requiring  the  attorney  to  surrender 
papers  intrusted  to  his  care,  the  question  of  the  existence  and 
amount  of  the  lien  may  be  determined  by  the  court  or  a  referee 
upon  a  proper  investigation.  The  court  cannot,  upon  such  appli- 
cation, disregard  the  attorney's  claim  of  a  lien,  and  without  inves- 
tigation order  the  surrender  of  the  papers.  The  court  will  never 
disregard  the  right  of  the  attorney  or  deny  him  bis  lien  where  it 
has  justly  attached.8  But,  on  the  other  hand,  it  has  been  held 
that  if  the  client  claims  that,  by  contract  with  his  attorney,  the 
latter  upon  giving  up  his  employment  has  no  claim  for  compen- 
sation, and  therefore  should  surrender  the  papers  in  his  hands, 
the  fact  in  controversy  cannot,  except  by  consent,  be  determined 
by  the  court  in  a  summary  way.  It  must  be  left  to  be  deter- 
mined in  a  suit  to  be  brought  by  the  attorney  for  his  compensa- 
tion ;  the  lien,  if  any,  remaining  in  ttatu  quo  meanwhile.  If  such 
suit  be  not  brought  within  a  time  limited,  or  be  not  then  dili- 


n  v.  Cox,  98  U.  S.  404. 
1  Ronald  v.  Hat.  Besom   Fnnd  Life    '. 
Ajmw.  30  Fed.  Rep.  228. 
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gently  prosecuted,  the  court  would  order  the  papers  to  be  given 
up.* 

136.  A  court  has  Jurisdiction  to  order  a  solicitor  to  de- 
liver Dp  his  client's  papers,  upon  the  client's  paying  into 
court,  or  upon  his  giving  security  in  a  sum  sufficient  to  answer 
the  solicitor's  demand,  before  this  is  adjusted,  where  his  reten- 
tion of  the  papers  on  which  he  claims  a  lieu  would  embarrass 
the  client  in  the  prosecution  or  defence  of  pending  actions.3 
There  is  a  dictum  of  Lord  Bomilly,  who  as  Master  of  the  Rolls 
was  very  conversant  with  these  matters,  in  these  words:1 
"  Where  a  solicitor  sends  in  his  bill,  and  claims  a  stated  balance 
to  be  due  to  him,  the  client  is  entitled,  as  a  matter  almost  of 
course,  to  have  his  papers  delivered  over  to  him  on  payment  of 
the  amount  claimed  into  court."  In  another  case  Lord  Romilly 
again  states  his  practice:1  "The  course  I  adopt  in  all  these 
cases  is  this :  Where  a  sum  is  claimed  by  a  solicitor  to  be  dne  to 
him,  and  some  delay  occurs  iu  the  taxation  imputable  to  the 
fault  of  no  one,  I  order  the  papers  to  be  delivered  over  on  the 
amount  being  secured,  and  on  an  undertaking  to  produce  them 
as  required  in  the  course  of  tbe  taxation."  Mr.  Justice  Cbitty 
stated  the  result  reached  in  the  recent  case  before  cited  as  fol- 
lows:5 "The  court,  in  the  exercise  of  its  discretion,  says  that  if 
the  solicitor  is  completely  secured,  and  it  takes  care  not  to  enter 
upon  a  matter  of  controversy  as  to  the  amount,  bat  to  give  him 
the  amount  which  he  claims  and  a  sum  to  answer  the  costs  of 
the  taxation,  it  is  inequitable  that  he  should  be  allowed  to  em- 
barrass the  client  further  by  holding  the  papers." 

III.   Upon  Moneys  Collected. 

137.  An  attorney  also  has  a  lien  upon  moneys  oolleoted 
by  him  on  his  client's  behalf,  in  the  course  of  his  employment, 
whether  upon  any  judgment  or  award  or  not.9    It  does  not  matter 

1  Leujnsky  v.   Merritt,  9  Fed.  Rep.  Handy,  2  Di».   75 ;  Wehl  v.  Frieeter,  ST 

BBS.  Ohio  St.  4T3, 477,  per  Okey,  C.  J. ;  Cook* 

1  In  r»  Galtaod,  L.  It.  31  Ch.  D.  296.  b.  Thresher,  51  Conn.  105;  Bam*  v.  Allen, 

*  Inn  Botbti,  33  Bmt.  439.  1  New  Enp.  Rep.  143 ;  Dowllng  v.  Ejrge- 

*  In  re  Jewitt,  34  Iteav.  32.  iubeu,  47  Mich.  171,  10  N.  W.  Rep.  187  ; 
1  In  n  Galland,  L.  R.  31  Ch.  D.  296.  Read  p.  Boetick,  6  Humph.  311 ;  Hurthert 

*  Welsh  e.  Hole,  1  Dong.  238 ;  In  r*  v.  Brighmm,  G6  Vu  388 ;  Caasj  v.  March, 
Paschal,  10  Wall.  483;  Inn  Knapp,  85  30  Tex.  180;  Kinsey  v.  Stewart,  14  Tax. 
N.  T.  284 ;  Bowling  Green  Savings  Bank  457  ;  Able  v.  Lee,  6  Tex.  427,  431  ;  Stew- 
v.   Todd,  52   N.   T.  489;  LoDgworih   v.  ait  v.  Flower*,  44  Mias.  513,532,  1  Am. 
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that  there  is  no  express  agreement  as  to  the  rate  or  measure  of 
compensation,  or  as  to  the  source  from  which  this  should  be  paid, 
A  lien  upon  the  moneys  collected  may  be  implied  from  the  facts 
and  circumstances  of  the  case.  Where  the  client  is  insolvent 
and  enable  to  contribute  to  the  disbursements  in  the  proceed, 
ings,  it  cannot  be  donbted  that  there  is  an  understanding  that 
the  attorney  is  to  look  to  the  fund  ultimately  recovered  for  reim- 
bursement of  the  money  paid  by  him,  and  for  compensation  for 
his  services.  * 

i  138.  Such  lien  does  not,  however,  attaoh  to  money  deliv- 
ered to  the  attorney  by  his  client  for  a  specific)  purpose,  such 
as  the  payment  of  a  mortgage,  to  which  the  attorney  agrees  to 
apply  it.1  So,  if  the  money  is  delivered  to  him  to  apply  to  the 
settlement  of  a  suit,  he  cannot  retain  his  feeB  out  of  it.  Thus, 
where  a  guardian  for  minors,  being  plaintiff  in  an  ejectment  suit, 
agreed  with  the  defendant  to  discontinue  the  action,  and,  leave 
of  the  Probate  Court  being  had,  to  convey  to  him  the  interest  of 
his  wards  in  the  land,  in  consideration  of  the  payment  of  one 
hundred  and  fifty  dollars,  and  the  costs  of  the  petition  to  the 
Probate  Court,  and  the  defendant  deposited  with  his  attorney  in 
the  ejectment  suit  one  hundred  dollars,  taking  from  him  a  paper 
acknowledging  the  receipt  of  the  money  as  "towards  the  settle- 
ment," snch  deposit  is  a  special  one,  for  a  special  purpose,  and 
the  attorney  cannot  retain  his  fees  out  of  it.  The  plaintiff  hav- 
ing petitioned  the  court  in  which  the  ejectment  suit  was  pending 
for  an  order  requiring  the  attorney  to  pay  over  this  money,  the 
order  was  made  accordingly.8  Chief  Justice  Durfee  remarked 
that  the  money  was  left  with  the  attorney  and  received  by  him 
for  a  special  purpose.  He  could  not,  therefore,  consistently  with 
his  agreement  or  duty,  apply  it  to  any  other  purpose  without 
leave  of  his  client.  The  equity  of  this  view  was  the  stronger, 
because  the  attorney,  by  giving  the  receipt,  put  it  in  the  power 
of  bis  client  to  use  it,  in  effecting  the  settlement,  as  so  much 
money  in  the  attorney's  hands. 

139.  Such   lien  does  not  attaoh  for   professional  services 

Bep.  707  ;  Lewis  v.  Kinealy,  2  Ho.  App.  ton  v.  Dickeroon,  7  Pa.  St.  376  ;  Dnbois'i 

M.   Contra,  Local  v.  Campbell,  88  HI.  447,  App.  38  Pa.  St.  231,  80  Am.  Dec  478. 

4S1.  >/«n  Knapp,  85  N.  T.  284. 

It  Mem  not  to  exiit  in  FenniylTanla  *  In  re  Lamer,  20  Weekly  Dig.  73. 

under  the  name  of  lien,  hut  rather  nnder  *  Anderaon  v.  Bob  worth,  13  B.  L  443, 

(be  nam*  of  a  right  of  defalcation.     Wal-  8  Atl.  Bep.  339. 
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rendered  to  an  executor,  in  the  administration  of  the  estate  of 
the  decedent,  upon  property  belonging  to  the  deceased  which  was 
in  the  attorney's  hands  at  the  time  of  tbe  decease  and  upon 
which  he  then  had  no  lien.  The  attorney's  claim  in  such  case  is 
against  tbe  executor  who  employed  him,  and  not  against  tbe 
deceased  or  bis  estate.1 

140.  The  lien  of  an  attorney  attaches  to  money  recovered 
or  oolleoted  by  him  upon  a  judgment.2  Upon  the  judgment 
before  it  was  collected,  be  had  a  lien  for  his  crista  ;  bnt  when 
be  has  actually  collected  tbe  money  upon  the  judgment,  this  lien 
is  satisfied,  and  a  new  lien  attaches  for  any  claim  he  may  have 
against  bis  client  for  bis  services  or  disbursements,  either  in  the 
cause  in  which  the  judgment  was  obtained  or  any  other.8 

141.  The  attorney  haa  no  lien  upon  a  judgment  for  dam- 
ages until  he  haa  oolleoted  the  money  ;  *  and  until  such  a  col- 
lection his  client  may  receive  the  money  and  give  an  effectual 
discharge  of  the  judgment.  The  attorney's  general  lien  is  ren- 
dered effectual  by  his  possession  and  only  by  possession." 

142.  The  lien  of  an  attorney  extends  to  money  oolleoted 
upon  an  award  as  well  as  that  collected  upon  a  judgment 
Chief  Justice  Kenyon,  so  deciding,  placed  his  decision  upon 
"the  convenience,  good  sense,  and  justice  of  these  things."  He 
further  says,  "The  public  have  an  interest  that  it  should  be 
so  ;  for  otherwise  no  attorney  will  be  forward  to  advise  a  refer- 
ence." B 

143.  This  lien  prevails  against  one  to  whom  the  client  has 
assigned  the  olaim  while  suit  is  pending,  if  the  consideration 
of  the  assignment  be  a  preexisting  debt,  and  the  assignment  be 
made  in  a  State  where  a  preexisting  debt  is  not  regarded  as  a  val- 
uable consideration,  as,  for  instance,  in  New  York.7  It  also  pre- 
vails against  the  client's  assignment  for  the  benefit  of  hia  cred- 
itors.8 

1  Delamater  r.  M'Caikie,  4  Dnn.  S49.  *  Wells  p.  Hatch,  43  S.  H.  346. 

See  In  re  Knapp,  S5  N.  T.  284,  reversing  •  See  Chapter  V. 

B  Abb.  N.  C.  SU8;  In  t*  Lamberaon,  63  *  Si.  John  u.  Diefendorf,  11  Wend.  261  ; 

Barb.  S97 ;  Barnes  u.  Newcomb,  11  Weekly  Casey  v.  March,  SO  Tex.  180. 

Dig.  SOS ;  Piatt  v.   Piatt,  42  Hod,  6S9 ;  *  Ormerod  v.  Tale,  1  East,  464. 

on  appeal,  IS  N.  Eut.  Hep.  22.  '  Schwartz  v.  Schirartl,  SI  Hud,  33. 

»  Well*  b.  Hatch,  43  N.  H.  S46 ;  Bowl-  ■  Ward  b.  Craig,  87  N.  Y.  550,  9  Daly, 

ing  Green  Sar.  Bank  v.  Todd,  53  N.  Y.  182. 
489. 
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144.  Associate  counsel  employed  by  the  attorney  in  a  suit 
also  have  a  lien  for  their  fees  where  the  attorney  has  snch  a 
lien;  or,  if  the  attorney  collects  the  judgment,  he  may  deduct 
not  only  his  own  fees,  but  is  protected  in  the  payment  of  like 
reasonable  fees  to  other  attorneys  or  counsel  employed  in  the 
Bait.1  Bnt  counsel  have  no  lien  on  a  judgment  recovered.  ThiB 
is  confined  to  the  attorney  of  record.3 

146.  Whether  a  lien  or  right  of  set-off!  —  It  is  a  matter  in 
dispute  whether  tbe  attorney's  claim  upon  moneys  collected  for 
bis  client,  for  the  payment  of  any  indebtedness  of  the  client  to 
bim,  rests  upon  the  law  of  lien  or  the  law  of  set-off.  The  courts 
generally  declare  that  the  right  results  from  the  law  of  lien ; 
but  some  courts  hold  that  it  results  from  the  law  of  set-off.8 
Thus,  in  a  Pennsylvania  case,  it  is  said  to  be  a  right  to  defalcate, 
rather  than  a  right  of  lien.4 

146.  Lien  for  general  balance  of  account.  —  An  attorney's 
lien  upon  moneys  collected  extends  not  only  to  his  services  and 
disbursements  in  the  case  wherein  the  moneys  are  collected,  but 
also  to  pay  the  general  balance  due  him  for  professional  services 
and  disbursements.6  He  may  retain  money  to  a  reasonable 
amount  to  cover  a  stipulated  fee  in  another  case,  in  which  he 
has  performed  only  a  part  of  the  services,  if  in  good  faith  he 
intends  to  perform  the  remainder.8 

In  some  cases,  however,  it  has  been  held  that  the  lien  of  an 
attorney  upon  moneys  of  his  client  secures  only  his  services  in 
tbe  matter  in  which  he  collected  the  money,  not  his  services  about 

1  Jncksou   v,   Clopton,   H  All.    29,  11  Iro,   Pope   n.   Armstrong,    3    8m.  A    M. 

Rep.  TT3.  114. 

*  Brown  v.  Mayor,  9  Hau,  5S7.  *  Randolph  u.  Randolph,  3*  Tex.  181. 

*  Wtlliu.  Hatch,  43  N.  H.  246.  Id  In  re  PaacbaJ,  10  Wall.  483,  which  was 

*  Dubois's  App.  38  Fa.  St.  231,  SO  Am.  a  case  from  tha  State  of  Taaaa,  ami  wan 
Dec.  478 ;  Balsbangh  p.  Frazer,  19  Pa-  regarded  ai  governed  by  the  laws  of  that 
St-  95  ;  McKelvy's  App.  108  Pa.  St.  61S.  State  on  thin  subject,  the  lien  of  an  altor- 

*  Huilben  p.  Bright  ro,  56  Vt.  368 ;  In  ney  was  conferred  for  bis  feel  and  die  ■ 
r*  Attorney,  87  N.  Y.  521,  63  How.  Pr.  buraementa  in  the  cauae  in  litigation  and 
151;  In  re  Knapp,  85  N.  T.  284;  Ward  v.  in  proceeding*  brought  to  recover  other 
Craig,  87  N.  Y.  550 ;  Cooke  D.  Thresher,  moneys  covered  by  the  same  retainer.  Bnt 
SI  Conn.  105.  In  tbe  latter  cane  the  client  the  court  did  not  undertake  to  decide 
had  orally  agreed  that  the  attorney  should  whether  en  attorney's  lien  extends  to  the 
hare  a  lien,  not  only  for  his  services  in  whole  balance  of  his  account  for  profet- 
thai  case,  bat  for  previons  service*.     Cm-  sional  services. 
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other  business  of  his  client,1  unless,  perhaps,  in  ease  audi  other 
business  is  covered  by  the  same  retainer.3 

The  lien  which  an  attorney  has  upon  bis  client's  papers  is 
commensurate  with  the  client's  right  and  title  to  them.  If  the 
client  has  taken  to  his  attorney,  for  bis  opinion,  papers  which 
the  client  has  received  from  another  person  for  inspection  pend- 
ing negotiations  for  a  sale  of  property  or  other  business  transac- 
tion, ttie  attorney  cannot,  upon  a  claim  of  lien,  retain  the  papers 
as  against  the  person  to  whom  they  belong.  Judge  Gibbs,  of 
the  Court  of  Common  Pleas,  states  a  similar  case:8  "suppose 
one  having  a  diamond  offers  it  to  another  for  sale  for  £10  J,  and 
gives  it  to  him  to  examine,  and  he  takes  it  to  a  jeweller,  who 
weighs  and  values  it ;  be  refuses  to  purchase,  and,  being  asked 
for  it  again,  he  says  the  jeweller  must  be  first  paid  for  the  valua- 
tion ;  as  between  the  jeweller  and  purchaser,  the  jeweller  has  a 
lien ;  but  as  against  the  lender  he  has  no  right  to  retain  the 
jewel." 

147.  An  attorney  may  have  a  special  lien  upon  a  fnnd 
in  court  or  in  the  hands  of  a  receiver,  recovered  by  him, 
and  a  court  of  equity,  having  such  a  fund  in  its  possession,  will 
protect  the  attorney  in  retaining  out  of  it  a  reasonable  compensa- 
tion for  liia  services.1  The  lien  in  such  cases,  however,  is  not 
one  for  a  balance  due  the  attorney  for  services  generally,  but  only 
for  his  services  in  recovering  that  particular  fund.6  There  may  be 
circumstances,  however,  under  which  an  attorney  may  in  effect 
be  given  a  general  lien  upon  money  in  court  recovered  by  him. 
Thus  where  the  amount  due  on  a  judgment  recovered  for  the  pur- 
chase price  of  property  sold  by  plaintiff  to  defendant  is  paid  into 
a  court  of  equity  for  distribution,  plaintiff's  attorneys  are  enti- 
tled to  receive  therefrom  the  money  due  them  from  plaintiff  for 
meritorious  services  rendered  by  them  to  him  in  other  suits  grow- 
ing out  of  said  purchase,  where   such  services  were  rendered, 

i  Water*  v.  Grace,  33  Ark.  118;  McDon-  Ohio  St.  S81 ;  Longworui  v.  Hand;,  2  Die. 

aid  v.  Napier,  14  Ga.  89  j  Pope  v.  Arm-  75 ;   Spencer's  Appeal,  9  Atl.  Rep.  583; 

■trong,  3   S.  A  M.  114 1  Sage  t>.  Wilkin-  Fowler  p.  Lewis  {W.  Vs.).  U  S.  E.  Hep. 

ton,  3  H.  &  M.  223.  447,457,  per  Brannon,  J.    As  to   Ihc  law 

*  In  re  Paschal,  10  Wall.  483.  In  Georgia,  see  Morrison  ■>.  Ponder,  45  Ga. 

*  Hollia  v.  Clarldge,  4  Taunt  807.  167. 

*  Central  Railroad  v.  Pettua,  113  U.  S.  *  Fowler  t>.  Lewis  (W.  Vs.),  14  8.  B. 
US,  B  Sup.  Cl.  Sep.  387 ;  Cowdrey  p.  Rail-  Rep.  447,  457. 

toad  Co.  93  U.  S.  353 ;  Olds  v.  Tucker,  35 
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with  the  expectation  that  they  would  be  paid  for  oat  of  the  pro- 
ceeds of  each  judgment.1 

148.  Even  in  Pennsylvania,  where  an  attorney's  Hen  upon 
moneys  collected  is  hardly  recognised  under  that  name,  but  is 
called  rather  a  right  of  defalcation,  a  court  of  equity  will  protect 
an  attorney  who  is  entitled  to  a  compensation  oat  of  a  fund 
within  its  control.  Thus,  where  a  fund  was  brought  into  a  court 
of  equity  by  the  services  of  an  attorney,  who  looked  to  that  alone 
for  his  compensation,  the  court,  though  declaring  his  interest  not 
to  be  a  lien,  yet  regarded  him  aa  the  equitable  owner  of  the  fund 
to  the  extent  of  the  value  of  his  services,  and  intervened  for  bis 
protection,  awarding  him  a  reasonable  compensation  to  be  paid 
out  of  the  fund.3  What  is  a  reasonable  compensation  the  court 
may  determine  by  itself,  or  through  an  auditor,  without  referring 
the  matter  to  a  jury.8 

149.  Bat  an  attorney  nas  no  general  lien  upon  a  fund  in 
oonrt  recovered  by  him  for  his  client.  His  lien  in  such  case  is 
a  lien  upon  the  judgment,  and  is  a  special  lien  confined  to  his 
costs  or  services  in  the  particular  proceeding  which  produced 
the  fund.4  His  general  lien  depends  upon  possession,  and  does 
not  attach  to  a  fund  recovered  until  be  obtains  actual  possession 
of  that  fund.  If  the  attorney  collects  the  whole  fund,  then  this 
becomes  subject  to  his  general  lien ;  if,  however,  he  collects  only 
such  part  of  the  fund  as  is  sufficient  to  pay  his  costs  or  services, 
for  which  he  had  a  lien  upon  the  judgment,  then  the  amount  he 
receives  is  applicable  to  such  costs  or  services,  and  not  to  his 
general  balance  of  account  against  the  client. 

160.  A  court  has  summary  jurisdiction  over  attorneys  to 
order  the  payment  of  money  wrongfully  withheld  from  cli- 
ents. "The  summary  jurisdiction,"  said  Chief  Justice  Durfee 
in  a  recent  case,6  "  evidently  originates  in  the  disciplinary  power 

1  Clafllo  p.  Bennett,  91  Fed.  Rep.  693.  tame  effect,  Dnbois'a  App.  SB  Pa.  St.  231, 

*  Spencer'a  App.  (Pa.)  9  AtL  Rep.  3S3 ;  80  Am.  Dec.  478 ;  Irwin  v.  Workman,  3 

HcKcItj'i  App.108Pa.St.615;  Freeman  Waits,  357.     In  Che  latter  caw  the  fa  ad 

v.  Shreie,  86  Pa.  St.  135.    In  the  latter  wai  in  the  hands  of  the  sheriff. 

case  Mr.  Justice  Shariwood  said  :  "  It  is  •  McKeWy'l  App.  108  Pa.  St.  SIS. 

true  (hat  a  chancellor  will,  oat  of  S  fund  -    *  Boson  n.  Holland,  4  Milne  &  C.  334  ; 

for  dislribution,  order  compensation  to  ills  Lann  v.  Church,  4  Mmld.  391. 

counsel  engaged,  in  hia  sound  discretion,  '  Anderson  o.  Bosworth,  15  K.  I.  443, 

according  to   his  estimate  of  what  they  S  All.  Rep.  339. 

reasonably  deserte  to  hive."    See,  to  the 
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which  the  court  has  over  attorneys  as  officers  of  the  court-.  The 
opinion  seems  to  have  been  prevalent  at  one  time  that  the  juris- 
diction extended  only  to  attorneys  employed  as  such  in  suits  pend- 
ing in  court,  to  hold  them  to  their  duty  in  such  suits ;  but  a  more 
liberal  view  bas  obtained,  and  it  is  now  well  settled  that  the  juris- 
diction extends  to  any  matter  in  which  an  attorney  has  been 
employed  by  reason  of  his  professional  character.1  In  general, 
the  jurisdiction  applies  only  between  attorney  and  client ;  bat  it 
is  not  confined  strictly  to  that  relation."3  In  the  case  in  which 
the  decision  was  rendered,  from  which  this  quotation  is  taken,  the 
petition  was  made,  not  by  the  client,  but  by  the  opposite  party. 
Tbe  attorney  had  received  money  from  his  client,  the  defendant 
in  a  suit,  to  be  applied  "  towards  the  settlement "  of  the  suit,  and 
the  attoruey  had  given  a  receipt  for  the  money  to  this  effect. 
This  receipt  the  client  passed  over  to  the  plaintiff  as  so  much 
money  in  the  client's  hands  applicable  to  the  settlement.  The 
client  claimed  the  right  to  retain  his  fees  out  of  this  money  ;  and 
tbe  plaintiff  accordingly  petitioned  the  court  in  which  the  suit  was 
pending  for  an  order  requiring  tbe  attorney  to  pay  over  the  money. 
The  court  held  that  a  case  was  presented  for  the  summary  ju- 
risdiction of  the  court,  and  that  it  had  discretionary  power  to 
order  the  money  paid  into  its  registry  by  a  day  named.8 

In  an  early  case  in  New  York,  the  plaintiff's  attorney,  in  a  qui 
tarn  action,  claimed  and  received  certain  costs  from  the  defend- 
ant in  partial  settlement  of  the  same.  The  costs  were  taken  in 
tbe  mistaken  supposition  that  the  defendant  was  liable  to  pay 
them.  Nearly  four  years  afterwards,  upon  hie  petition,  the  court 
ordered  the  attorney  to  refund  them.1 

161.  An  attorney  who  has  collected  money  for  a  client  can- 
not hold  the  entire  amount,  and  refuse  to  pay  it  over,  because  a 
small  part  is  due  to  him  as  fees.  He  will  be  allowed  to  retain 
enough  to  cover  these,  bnt  no  more.* 

i  In  re  Aitkin, «  Bain.  &  Aid.  47, 49 ;  »  Honlton  v.  Bennett,  18  Wend.  586, 

Giant's  Cue,  S  Abb.  Pr.  3S7 ;  Ex  parte  cited  in  Anderson  v.  Boiworth,  15  K.  L 

Stats,  4  Cowen,76;  Ex  parts  Crip  well,  S  443;  8  Atl.  llen.339. 

Dow!.  Pr.  Caa.  689 ;  Re  Wolf  v. ,  2  *  Miller  o.  Atlee,  3  Ex.    799,  IS  Jar. 

Chit.  68;  In  re  Knight,  1  Bing.  91.  431 ;  Conyers  e.  Gmy,  67  Go.  329.   Under 

*  In  re  Aitkin,  4  Barn.  &  Aid.  47  ;  Thar-  tbe  English  practice,  a  solicitor  baring  a 
rati  o.  Trcror,  7  Exch.  161.  lien  upon  deedi  of  property  greatl/  ex 

*  Anderson  v.  Bosworth,  15  It.  I.  443,  eroding  in  Talne  the  amonnt  of  hie  bill, 
8  Atl.  Rep.  939.  m  ordered  to  givn  up  a  portion  of  them. 
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j  If  an  attorney  retains  money  collected  for  a  client,  upon  a  dia- 
J  agreement  as  to  the  amount  due  him  for  services,  and  the  client 
0    obtains  a  judgment  for  a  part  of  the  amount  retained,  the  client 

is  not  then  entitled  to  an  order  of  court  requiring  the  attorney 
\  to  pay  over  the  amount  of  the  judgment.  He  has  by  obtaining 
C  judgment  waived  the  right  to  a  summary  process  ;  for  the  parties 
J    no  longer  stand  in  the  relation  of  attorney  and  client,  but  in  that 

of  debtor  and  creditor.1     The  client's  remedy  is  either  by  suit 

for  by  summary  process.     "  If  the  client  is  dissatisfied  with  the 
sum  retained,"  says  Chief  Justice  Black,  "  he  may  either  bring 
suit  against  the  attorney,  or  take  a  rule  upon  him.     In  the  latter 
case,  the  court  will  compel  immediate  justice,  or  inflict  summary 
*"^      punishment  on  the  attorney,  if  the  sum  retained  be  such  as  to 
^      show  a  fraudulent  intent.     But  if  the  answer  to  the  rule  con- 
**■      YJnces  the  court  that  it  was  held  back  in  good  faith,  and  believed 
**      not  to  be  more  than  an  honest  compensation,  the  rule  will  be  dis- 
missed, and  the  client  remitted  to  a  jury  trial."1 
162.  How  a  lien  mar  be  pleaded  in  defence.  —  In  a  proceed- 
a  ing  by  a  client  to  recover  money  collected  by  his  attorney,  the 

■  .  Utter  need  not  set  up  in  his  answer  a  technical  counter-claim  for 
the  value  of  his  services  ;  but  it  is  sufficient  that  he  alleges  the 
A  performances  of  the  services  and  their  value,  and  his  right  to 
H  retain  this  sum  from  the  amount  collected.  If  the  value  of  the 
m  services  is  equal  to  or  exceeds  the  sum  collected,  he  may  retain 
\  the  whole  amount.8 

m  Dn BoiBoo  „.  Maxwell,  W.N.  (I8V6)  140;  Weeklj  Rep.46;  Bohanan  e.  Pe  tenon,  • 

«B^  Chatbonean  e.  Ortoo,  48  Wit.  96 ;  Bums  Wend.  503 ;  Cottrell  v.  Finlayton,  4  How. 

M  t.  Allen,  R.  I.  1885,  Index  W.  31,  1  New  Fr.  MS. 

W  Eog.  Sep.  143.                                                    •  Balabaugh  v.  Frsier,  19  Fa.  SL  95. 

K  '  Windsor  v.  Brown,   IS  R.  I.  182,  9  Sea,  also.  In  re  Harrej,  14  Phil*.  287. 

■  Ad.  Rep.  135.    See,  also.  In  r*  Davies,  15        «  Ward  v.  Craig,  ST  N.  T.  550. 
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CHAPTER  V. 

AN  ATTOBNEY's  SPECIAL  OB  CHABGING:   LIEN  ON  JUDGMENTS. 


i 


L_Defliiition   and  origin  of  the  lien, 
153-157. 
[I.  In  what  Stutes  it  prevails,  158-161. 

III.  Whether  the  lien  is  limited  to  un- 

able costs  or  include*  feet,  165- 
192. 

IV.  Bala  that   there   is   do   lien    until 

judgment  has  been  entered,  193- 
£03. 
V.  Settlement  of  suit  by  the  parties  be- 
fore judgment,  in  fraud  of  the  at- 
torney, 303-205. 
VI.  Lien  upon  the  cause  of  action  by 
agreement   or   assignment,    206- 
208. 
TIL  When  the  attorney  la  required  to 


give  notice  of   his   lien   to  the 
judgment  debtor,  209-214. 
Till  Whether  the  attorney's  lien  U  sub- 
ject to  a  right  of  set-off  in  the 
judgment  debtor,  215-321. 
IX.  Effect  of   su   assignment  of    the 
judgment  to  the  attorney  or  to 
another,  233-236. 
X.  An   attorney's   lien   not  defeated 
by  attachment  or  by  his  client's 
bankruptcy,  227, 228. 
XI.  An  attorney's  lien  on  his  client's 
land  which  is  the  subject-matter 
of  the  suit,  229,  230. 
XII.  Walrerof  an  attorney's  lien,  331. 
XIII.  An  attorney's  remedies  for  enforc- 
ing his  lien,  232-240. 

I.  Definition  and  Origin  of  the  Lien. 

153.  The  lien  of  an  attorney  upon  a  judgment  is  properly 
denominated  a  lien  in  the  broad  sense  of  the  term,  although  it 
rests  merely  on  the  equity  of  the  attorney  to  be  paid  bis  fees  and 
disbursements  out  of  the  judgment  which  he  has  obtained.  It 
is  not  a  lien  that  depends  upon  possession,  as  liens  ordinarily  do. 
There  can  be  no  possession  of  a  judgment,  for  this  exists  only 
in  intendment  of  law.  The  execution  issued  upon  a  judgment 
does  not  represent  the  judgment,  and  the  possession  of  the  exe- 
cution is  not  a  possession  of  the  judgment.1  In  regard  to  pos- 
session, this  Hen  of  an  attorney  resembles  the  maritime  lien  of  a 
seaman  upon  the  vessel  for  his  wages.  Both  liens  are  exceptions 
to  the  general  rule  as  respects  the  element  of  possession. 

This  lien,  therefore,  not  arising  from  a  right  on  the  part  of 
the  attorney  to  retain  something  in  his  possession,  but  being  a 

1  Wright  i>.   Cobleigh,  21   N.  H.  339 ;     Fowler  v.  Lewis  (W.  Vs.),  14  S.  E.  Rep. 
Ward  v.  Wordsworth,  1 E.  D.  Smith,  G9S ;    44T,  457,  quoting  text 
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right  to  recover  for  his  services  in  obtaining  a'  judgment  for  hit 
client,  is  called  the  attorney's  charging  lien.  It  iff  .bo.  called  be- 
canse  the  costs  and  fees  of  the  attorney  are  made  a  charge>"upon 
the  judgment  recovered,  and  this  charge  is  enforced  by  thtj-pjjnrtj 
Some  confusion  has  arisen  in  the  decisions  on  this  subject  frqnj.- 
a  failure  in  many  cases  to  observe  the  distinction  between  the"; 
retaining  lien  and  the  charging  lien.  The  latter  lien  never  ex- 
tends beyond  the  costs  and  fees  due  the  attorney  in  the  suit  in 
which  the  judgment  is  recovered  ;  but  a  retaining  lien  extends  to 
the  general  balance  due  the  attorney  from  the  client  for  profes- 
sional services  and  his  disbursements  in  connection  therewith,1 
In  other  words,  the  charging  lien  is  a  special  lien,  and  the  retain- 
ing lien  is  a  general  lien.3 

164.  By  agreement,  however,  the  attorney's  lien  upon  a 
judgment  may  be  made  a  general  lien  in  equity,  and  an  oral 
agreement  is  sufficient  for  this  purpose.  Thus,  where  an  attor- 
ney had  rendered  services  and  expended  money  in  instituting  and 
conducting  several  suits  for  a  client,  and  it  was  orally  agreed  be- 
tween them  that  the  attorney  might  retain  bo  much  of  the  avails 
of  a  particular  suit  as  should  be  sufficient  to  pay  for  all  his  ser- 
vices, not  only  in  that  suit  but  his  previous  services  in  other  mat- 
ters, and  the  attorney  having  conducted  the  suit  to  a  favorable 
conclusion  and  obtained  judgment,  and  after  the  client's  insol- 
vency collected  the  same  upon  execution,  it  was  held  that  he 
bad  an  equitable  lien  upon  the  avails,  both  for  bis  services  and 
.expenses  in  the  suit  and  for  the  previous  services  covered  by  the 


The  attorney's  lien  arises  generally  without  an  express  agree- 
ment therefor.  It  is  founded  upon  the  idea  of  a  contract  im- 
plied by  law,  and  is  as  effectual  as  if  it  resulted  from  an  express 
agreement.1  . 

154  a.  The  lien, dues,  not  exist  in- favor- trf  a  prosecuting 
attorney  who  in  his  official  capacity  has  obtained  a  judgment  in 
behalf  of  a  state  or  municipal  .'corporation. ■;   It.  is. not  consistent 

1  Weed  v.  Boutelle,  56  Vt.  570,  579,  48  *  Bozon  v.  BolUnd,  4  Myl.  &  C.  354. 

Am.   Rep.   821  ;   In  re  Wilson,  13  Fed.  '  Cooke  v.  Thresher,  51  Conn.  105. 

Eep.  135,  per  Brown,   J. ;   Goodrich  v.  *  Ex  parte  Bush,  7  Vin.  Abr.  74 ;  Cow- 

McDootld,  41  Hun,  333  ;  Fowler  v.  Lewis  ell  o.  Simpeou,  IS  Ves.  279  ;    M»«*cbu- 

(W.  Vt.),  |4  S.  R  Bep.  447,  457,  quoting  tern  &  So.  Conn.  Co.  v.  Gill's  Creek,  49 

text.  Fed.  Bep.  146,  per  Simonton,  J. 
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with  publi&fecflftfy  to  allow  public  property  or  public  funds  to  be 
detained  or.seized  to  pay  the  debt  of  an  individual.1 

16&  An  attorney's  lien  for  his  oosts  is  not  recognized  at 
flnniicron  law,  but  only  in  equity,  unless  declared  by  statute.3 
."."Tlie  common  law  only  recognizee  liens  acquired  by  possession. 
■  A  lien  at  law  is  not  in  strictness  either  a  jut  in  re,  or  a  jus  ad 
rem,  but  simply  a  right  to  possess  and  retain  property  until  some 
charge  attaching  to  it  is  paid.  The  lien  of  an  attorney  upon  a 
judgment  is  an  equitable  lien. 

In  a  strict  sense,  there  is  no  such  thing  as  a  lien  upon  a  thing 
not  in  possession.  Baron  Parke  says:3  "The  lien  which  an 
attorney  is  said  to  have  on  a  judgment  (which  is,  perhaps,  an 
incorrect  expression)  is  merely  a  claim  to  the  equitable  interfer- 
ence of  the  court  to  have  that  judgment  held  as  a  security  for 
his  debt."  More  recently  Chief  Justice  Cockburn  expressed  the 
same  view,  Baying:  *  "Although  we  talk  of  an  attorney  having  a 
lien  upon  a  judgment,  it  is,  in  fact,  only  a  claim  or  right  to  ask 
for  the  intervention  of  the  court  for  bis  protection,  when,  having 
obtained  judgment  for  his  client,  he  finds  there  is  a  probability  of 
the  client  depriving  him  of  his  costs." 

Again,  Mr.  Justice  Erie  said :  "  Lien,  properly  speaking,  is  a 
word  which  applies  only  to  a  chattel ;  lien  upon  a  judgment  is  a 
vague  and  inaccurate  expression  ;  and  the  words  equitable  lien  are 
intensely  undefined."6 

An  attorney  s  lien  upon  a  judgment,  as  by  force  of  usage  we 
are  permitted  to  designate  his  claim  npon  the  judgment  recov- 
ered, is  founded  upon  the  same  equity  which  gives  to  every  per- 
son who  uses  his  labor  and  skill  upon  the  goods  of  another,  at 
his  request,  the  right  to  retain  the  goods  till  he  is  paid  for  his 
labor.4     This  equitable   principle  is  derived  from  the  civil  law. 

1  Wood  vi  SiAM  llai.)}  28  N..E.  Kept' ,  Aft»'Bec.-B3C{  Forsytbe  v.  Beveridge,  52 

190;  Wallace  o.  Lawyer,  54  loci.  501,505;  111.    26S,  ,4,.Am.    Rep.  612  ;    Compton  v. 

Bradley  v.  Ricbcpnrd,  6.  Vt,   121;  ^nka  Slate,  38  Ark.  6m,  603  ;  Patrick  v. Letch, 

v.  Osceola  TownsBip.  45  low*,  SW; ;Meoi-  £  W;Crrry,  ffS5,   13  Fed.  Hep.  661,  per 

phit  d.  La*ki,~9  HeiAk.   in  ;  Morwia-  ;\  McRrarjr,  J.   ; 

Chicago,  45  III.  133.  •  Barker  v.  St.  Quint  in,  19  H.  A  W. 

*  Simmons  e.  Almj,  103  Hmi.  33 ,'  Biv-  441,  4S1. 

ker  c.  Cook,  11   Mass.   S36;   Getchell  v.  *  Mercer  v.  Graves,  L.  E.  7   (J.  B.  499, 

Clark,  5  Mass.  309;  Hill  v.  Brinkle;,  10  S03. 

Ind.  102;    Poller  v.  Mayo,  3  He.  34,  14  *  iirmudoi)  v.  Allard,  2  E.  &  E.  17,97. 

Am.   Dec.  911  ;  Stone  v.  Hyrfo,  92   Me.  '  Weed  v.  Boulelle,  56  Vt  570,  579,  48 

318;  Hobaon  e.  Wataoo,  34  Me.  20,  56  Am.  Rep.  821 ;  Tamo  v.  Parks,  2  How. 
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DEFINITION  AND   OBIGIN  OF  THE  LIEN.  [§  156. 

It  is  considered  reasonable  and  proper  that  an  attorney,  by  whose 
labor  and  at  whose  expense  a  judgment  has  been  obtained  for  his 
client,  should  have  an  interest  in  that  judgment  which  the  law 
will  regard  and  protect.1  Lord  Kenyon  declared  "  that  the  con- 
venience, good  sense,  and  justice  of  the  thing  required  it." 

156.  The  time  and  manner  of  the  origin  of  this  lien  are 
not  shown  by  any  reported  case.  Probably  it  had  been  the  prac- 
tice of  judges  to  aid  attorneys  in  securing  their  costs  oat  of  judg- 
ments obtained  for  their  clients  before  the  right  to  the  lien  had 
been  formally  adjudicated.1  It  was  doubtless  recognized  upon 
the  ground  of  justice  that  the  attorney  had  contributed  by  bis 
labor  and  skill  to  the  recovery  of  the  judgment,  and  the  court, 
wishing  to  protect  its  own  officers,  exercised  its  power  to  that 
end ;  or,  as  Lord  Kenyon  puts  it : 8  "  The  party  should  not  ran 
away  with  the  fruits  of  the  cause  without  satisfying  the  legal 
demands  of  his  attorney,  by  whose  industry,  and  in  many  in- 
stances at  whose  expense,  those  fruits  are  obtained."  In  the 
argument  of  a  case  before  the  King's  Bench  in  1779,  before  Lord 
Mansfield,*  in  which  it  was  Bought  to  establish  a  Hen  in  favor  of 
a  captain  against  the  ship  for  his  wages,  the  counsel  instanced  the 
case  of  attorneys,  who  cannot  be  compelled  to  deliver  up  their 
client's  papers  until  they  are  paid ;  upon  which  Lord  Mansfield 
said  that  the  practice  in  this  respect  was  not  very  ancient,  but 
that  courts  both  of  law  and  of  equity  had  then  carried  it  so  far 
that  an  attorney  might  obtain  an  order  to  stop  his  client  from  re- 
ceiving money  recovered  in  a  suit  till  his  bill  should  be  paid.  Sir 
James  Burrough,  who  was  present,  mentioned  to  the  court  that 
the  first  instance  of  such  an  order  of  court  was  in  the  case  of  one 
Taylor  of  Evesham,  about  the  time  of  a  contested  election  for 
that  borough ;  and  Lord  Mansfield  said  he  himself  had  argued  the 
question  in  the  Court  of  Chancery. 

Doubtless  the  lien  was  first  established  in  the  courts  of  chan- 
cery. Lord  Hardwicke,  in  a  case  before  him,  in  1749,  said :  *  "  I 
am  of  opinion  that  a  solicitor,  in  consideration  of  his  trouble,  and 

Pt.  N.  8.  35;  Shaple;  o.  Bellow*,  4  N.  H.  ■  Ex  parte  Bush.  7  Yin.  Abr.  74. 

3*7,  pe    Richardson.  C.  J.    The  lien  of  *  Bead  v.  Dupper,  6  T.  B.  361. 

an  attomoj  upon  »  judgment  was  ettab-  *  Wilkin*  v.  Carmicbael,  1  Dong.  101, 

lkbed  in  New   Hampshire    bj  the  shore  104.    Some  yearn  afterwards  this  lien  ttu 

decision.    Wright  n.  Cobleigh,  21  N.  H.  recognized  by  Chief  Justice  Wilmot   In 

339.  Schools  v.  Noble,  1  H.  Bl.  93  (1788). 

1  In  re  Knapp,  85  N.  T.  284.  *  Tnrwin  v.  Gibson,  3  Atk.  720. 
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the  money  in  disburse  for  his  client,  has  a  right  to  be  paid  out  of 
the  duty  decreed  for  the  plaintiff,  and  bas  a  lien  upon  it,  .  .  . 
and  it  is  constantly  the  rale  of  this  court," 

167.  It  must  be  confessed  that  the  origin  of  this  lien  ia 
obsoure  and  uncertain.  The  attempts  to  account  for  it  are 
many  and  diverse.  It  seems  from  Comyn's  Digest "  that  it  was 
founded  on  an  old  rule  of  court,  that  a  client  should  not  discharge 
hie  attorney  without  leave.  Lord  Kenyon  said  the  lien  depended 
on  the  general  jurisdiction  of  the  court  over  the  suitors. 

Baron  Parke  refers  to  Welsh  v.  Hole,3  as  the  first  case  estab- 
lishing an  attorney's  lien  on  a  judgment.  This  lien  is  declared 
to  be  merely  a  claim  to  the  equitable  interference  of  the  court 
to  have  the  judgment  held  for  his  debt,8  Baron  Martin,  adopting 
and  explaining  this  view,  says  the  right  of  the  attorney  is  merely 
this,  that,  if  he  gets  the  fruits  of  the  judgment  into  his  hands, 
the  court  will  not  deprive  him  of  them  until  bis  costs  are  paid.1 
These  definitions  are  adopted  and  further  developed  in  a  recent 
decision  in  Rhode  Island,  Chief  Justice  Durfee  saying:5  "Pri- 
marily, without  doubt,  the  lien  originates  in  the  control  which 
the  attorney  has  by  his  retainer  over  the  judgment,  and  the  pro- 
cesses for  its  enforcement.  This  enables  him  to  collect  the  judg- 
ment and  reimburse  himself  out  of  the  proceeds.  It  gives  him 
no  right,  however,  to  exceed  the  authority  conferred  by  his  re- 
tainer. But  inasmuch  as  the  attorney  has  the  right,  or  at  least 
is  induced  to  rely  on  his  retainer  to  secure  him  in  this  way  for 
bis  fees  and  disbursements,  he  thereby  acquires  a  sort  of  equity, 
to  the  extent  of  his  fees  and  disbursements,  to  control  the  judg- 
ment and  its  incidental  process  against  his  client  and  the  adverse 
party  colluding  with  his  client,  which  tbe  court  will,  in  exercise 
of  a  reasonable  discretion,  protect  and  enforce.  And  on  the  same 
ground,  the  court  will,  when  it  can,  protect  the  attorney  in  matters 
of  equitable  set-off.  We  think  this  is  the  full  scope  of  the  lien, 
if  lien  it  can  be  called." 

1  Attorney,  B.   II,   16;   alio,  Bacon's  *  Hough  «.  Edwards,  1  II.  ftN.  171. 

Abr.  Attorney,  £.  *  Horton  t>.  Champlin,  19  K.    L   550. 

*  1  Dong.  3SS  (1779).  And  tee  Massachtttettn  &  So.  Con*.  Co. 

«  Barker  ».  St.  Quintin,  IS  M.  &  W.  ».  GiU'«  Greek,  48  Fed.  top.  US. 
441,  4S1. 
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IN   WHAT   STATES  IT   PREVAILS. 


[§158- 


II.  In  what  State*  it  Prevails. 
168.  It  mar  bo  stated  as  a  general  rule  that  an  attorney 
has  a  lien  upon  a  judgment  obtained  for  his  olient  for  his 
costs  in  the  suit.  In  most  of  the  States  tbia  rule  was  first  estab- 
lished by  tbe  courts.  In  some  States  the  lien  did  not  exist  till 
it  was  declared  by  statute ;  and  in  several  States,  in  which  the 
courts  bad  established  the  lien,  this  has  by  statute  been  extended 
or  modified  so  that  it  is  quite  a  different  thing  from  the  lien 
which  the  courts  established  and  enforced.  A  summary  state- 
ment in  a  note  hereto  annexed  shows  in  what  States  this  lien 
prevails  in  some  form ; '  but  it  will  be  necessary  hereafter  to  refer 
in  detail  to  the  legislation  and  the  adjudications  in  those  States 

1  Bland,  93,  the  Chancellor  ssid  that  con. 
tract*  between  solicitors  sod  auitoca  mail 
be  decided  like  other  contract!. 

Huischustts  :  see  §  183. 

Michigan  :  see  $  1TB. 

Kiimesota :  see  5  179. 

Xisriasippi :  Stewart  p.  Flowers,  44 
Miss.  313,  7  Am.  R.  707  ;  Pope  v.  Arm- 
strong. 3  S.  &M.  £14  ;  Cage  d.  Wilkinson, 
3  8.  4M.  2S3.    See  §181. 

Koatana:  see  5  189. 

Hobrsska:  seef  188. 

Haw  Hampshire :  Young  v.  Dearborn, 
27  N.  H.  324 ;  Carrier  v.  Boston  k  M.  R. 
R  Co.  37  N.  H.  223  ;  Weill  ■>.  Hatch.  43 

If.  H.  246  j  Whitoomb  v.  Straw,  62  N.  H. 


1  The  Has  nWi  m :  — 
Alabama:  Me  9  189. 
Arkansas  :  see  j  170. 

Colorado :  see  §  171. 

Connecticut  I  Gager  v.  Watson,  11  Conn. 
168,  173;  Andrews  t>.  Morae,  12  Conn. 
444,  SI  Am.  Dec.  762;  Benjamin  b.  Ben- 
jamin, 17  Conn.  110;  Cooke  r.  Thresher, 
SI  Conn.  106. 

Florida :  see  5 179. 

Georgia:  see  5  173. 

Indiana:  aae  f  174. 

lorn:  aee  $  175. 

Ksnsas :  aee  §  176. 

7  :  see  §  177. 
. :  A  special  privilege  ia  granted 
in  faror  of  attorneys  at  law  for  the  amount 
of  their  professional  fees  on  all  judg- 
ment* obtained  by  them,  to  take  rank  as 
first  privilege  thereon.  Rev.  Laws,  1884, 
S  2897. 

stains:  TTobaon  it.  Watson,  31  He.  30, 
66  Am.  Dec  632;  Newbert  it.  Cunning, 
ham,  50  Me.  231 ,79  Am.  Dee.  61 2;  Strat- 
um n.  Hussey,  62  Me.  286.  The  lien  ex- 
tendi to  fees  in  suits  incidental  to  the 
judgment  obtained.  Newbert  v.  Cunning- 
ham, »  Me.  £31,  79  Am.  Dec  612. 

Maryland  :  In  Marshall  t>.  Cooper,  43 
Md.  46,  62  (1875),  the  court  said  that  no 
case  involving  the  question  of  the  attor- 
neys lien  bad  arisen  or  been  decided  in 
the  appellate  court.    In   Stokes's  Case, 


Haw  Janey :  Barnes  p.  Taylor,  30  N.  J. 

Eq.  467;  Bradeo   n.  Ward,  42  N.  J.  L. 

518 ;  Heisler  n.  Mount,  17  N.  J.  L.  438. 

Hew  York:  see  IJ  184-189. 

sTorto  Dakota  and  South  Dakota:  see 
1 176. 

Oregon  :  see  j  180. 

Khode  Island :  see  $  164. 

Sonta  Carolina  :  Scharlock  v.  Oland,  1 
Rich.  207  ;  Miller  v.  Newell,  20  S.  C.  193, 
128,  47  Am.  Rap.  S33. 

Tennessee:  see  f  190. 

Vermont ;  see  §  191. 

Virginia:  see  §  192. 

W.Virginia:  sec  J  199. 

Wyoming :  see  j  188. 
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§§  159-161.]  attobhet's  special  lies. 

where   the   ordinary  lien   on   a  judgment   baa   been   materially 
changed. 

169.  In  several  States  the  lien  does  not  exist.1  In  most  of 
these  States  an  attorney  is  not  entitled  to  any  taxable  costs,  and, 
tbe  lien  being  in  general  limited  to  such  costs,  it  cannot  exist 
except  by  force  of  special  statutes  where  there  are  no  such  costs. 
Generally  there  can  be  no  lien  for  unliquidated  fees,  or  for  fees 
agreed  upon,  unless  the  right  be  conferred  by  statute.3 

160.  In  California  there  is  no  statute  giving  costs  to  the  attor- 
neys; and,  inasmuch  as  the  lien  cannot  be  extended  to  cover  a 
quantum  meruit  compensation,  an  attorney  in  this  State  has  no 
lien  on  a  judgment  recovered  by  him.8 

161.  In  Illinois  an  attorney  has  no  lien  upon  a  judgment  for 
Lis  fees  in  the  litigation  resulting  in  its  recovery;4  and  he  has 
none  for  taxable  costs,  for  there  is  no  statute  or  rule  of  court 
allowing  specific6  costs  to  attorneys. 

But  it  seems  that,  where  the  employment  is  by  a  special  con- 
tract, the  attorney  has  an  equitable  lien  upon  the  proceeds  of 
the  litigation.  Thus,  where  an  attorney  undertook  the  collection 
of  a  debt  secured  upon  land  under  a  special  contract  whereby  he 
was  to  receive  one  fifth  of  the  proceeds  whether  the  same  might  be 
in  land  or  money,  and  the  suit  was  prosecuted  to  a  decree  and  sale 
of  the  land,  and  the  client  purchased  the  land  at  tbe  sale,  it  was 
held  that  the  attorney  was  entitled  to  an  equitable  lien  under  the 
contract,  and  a  decree  in  his  favor  was  entered  accordingly.8 

1  The  lien  does  not  exist  in: —  Wisconsin:  Courtney  t>-  MeGarock,  23 

California. :  aee  §  160.  Wis.  619. 

Illinois:  nee  §  181.  United  Statu*  Court  of  Claims  :  No  lien 

Missouri :  Attorney!  have  do  lien  upon  il  allowed  (o  an  attorney  who  has  prose- 

judgment ■  for  fees.    Friasell  e.  Haile,  18  cuted    a   case   to   judgment   against  the 

Mo.  IS;  Lewis  p.  Kinealy,  2   Mo.  App.  United  States.    Brooks's  Case,  13  Opin. 

33;  Robertas.  Nelson,  22  Mo.  App.  28,31.  Attj.-Ren.  216. 
See  8  163.  *  Swanston  v.   Morning   Star  Mining 

Nevada:  Apparently  tbe  lien  does  not  Co.  4  MuCrary,  241. 
exist.  *  Ex  parte  Kyle.  I  Cal.  331 ;  Mansfield 

Worth  Carolina:    Apparently  the   lien  t>.  Dorland, 2  Cal.  SOT;  Baaed!  r. Conway, 

does  not  exist.  11  Cal. 93;  Hog  an  v.  Black,  66  Cal.  41. 

Ohio:  Data  not  exist.     Diehl  v.  Friostcr,         »  Foray  the  v.  Bereridge,    58   III.  268, 

37  Ohio  St.  473.  4  Am.  Rep.  612 ;  Nichols  v.  Pool,  89  111. 

Pennsylvania :  This  lien  does  not  exist.  491;  Sanders   o.  Scclye,  128  111.  631,  21 

Texas  :  An  attorney  haa  no  lien  for  his  N.  E.  Sep.  601. 
servicesnponajudginent.  Casey  b.  March,         *  La  Framboise  ».  Grow,  56  DL  197. 
30  Tex.  180;  A  bloc,  Lee,  6  Tex.  427, 431  ;        «  Smith  i>.  Young,  62  111.  210.    And  aee 

Whlttaker  b.  Clarke,  33  Tex.  647.  Morgan  t>.  Roberts,  38  III.  65. 
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IN  WHAT  STATES  IT  PREVAILS.  [§§  162-164. 

162.  In  Massachusetts 1  an  attorney  has  no  lien  at  common 
law  on  a  judgment  recovered  by  him ; a  but  it  is  provided  by 
statute  that  an  attorney  lawfully  possessed  of  an  execution,  or 
who  has  prosecuted  a  suit  to  final  judgment  in  favor  of  his  client, 
shall  have  a  lien  thereon  for  the  amount  of  his  fees  and  disburse- 
ments in  the  cause  ;  but  this  does  not  prevent  the  payment  of 
the  execution  or  judgment  to  the  judgment  creditor  without 
notice  of  the  lien. 

Thia  statutory  lien  covers  only  taxable  coats,  and  does  not 
extend  to  counsel  fees.* 

Under  this  statute  an  attorney  has  no  lien  before  judgment 
which  will  prevent  his  client  from  settling  with  the  opposite 
party  without  the  attorney's  knowledge  or  consent.  Even  after 
judgment,  the  attorney's  lien  does  not  prevent  a  settlement  if  this 
be  made  without  notice  of  the  lien.4 

The  attorney  of  the  defendant  having  recovered  a  jndgment 
for  coBts  is  entitled  to  them  as  against  the  plaintiff  who  has 
recovered  a  judgment  against  the  defendant.  The  plaintiffs 
judgment  should  be  for  the  balance  after  deducting  the  attorney's 
claim  for  costs." 

The  attorney  may  enforce  his  lien  upon  a  judgment  by  an 
action  on  the  judgment  in  the  name  of  the  client.* 

163.  In  Missouri  it  is  held  that  attorneys  have  no  lien  for 
their  fees  upon  judgments  recovered  by  them.  They  are  not 
allowed  under  the  laws  of  this  State  any  fees  which  are  taxed  as 
costs.  They  look  merely  to  contracts  made  with  their  clients  for 
remuneration  for  their  services.  If  they  recover  money  for  their 
clients,  they  may  retain  their  fees,  just  as  any  bailee  may  retain 
for  any  services  rendered  in  the  case  of  the  subject  of  the  bail- 
ment.7 

164.  In  Rhode  Island  an  attorney  probably  has  a  lien  for  his 
costs  upon  the  jndgment  recorded)  but  it  is  regarded  only  as  a 
sort  of  equity  to  control  the  judgment  and  its  incidental  processes, 

1  P.  8.1889,  p.  913,  sect.  42.     ThUwM  *  Summon  a   v.    Almy,    103    Mm.   33; 

eridenUj  derived  from  (lie  atattite  of  1810,  Getchell  v.  Clark,  5  Mum.  309  ;  Poller  v. 

eh.  64.  Msto,  3  Greenl.  34,  14  Am.  Dec  111. 

*  Baker  v.  Cook,   II  Mas*.  236,  £38;  *  Little  p.  Rogers,  2  MeL  478. 

Dnnklee  k.  Locke,  13  Mm.  525.  '  Wood  v.  Verrj,  4  Gray,  397. 

1  Ocean  I  us.  Co.  c.  Rider,  Si  Pick.  210,  »  Frissell  c.  Bails,  18  Mo.  18. 
90   Pick.  359;    Thajer  v.   Daniels,   113 
Moss.  129. 
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against  bis  client  and  the  adverse  party  colluding  with  his  client. 
The  court  will,  in  the  exercise  of  a  reasonable  discretion,  protect 
and  enforce  this  equity.  Though  the  judgment  be  for  costs  only, 
it  does  not  belong  to  the  attorney  absolutely,  so  that  he  is  author- 
ized to  bring  suit  upon  it  without  the  client's  consent.1 

III.   Whether  the  Lien  it  Limited  to  Taxable  Costs  or  Include! 
Fee: 

165.  It  is  also  a  general  rule  that  an  attorney's  lien  upon 
a  judgment  for  his  fees  is  limited  to  the  taxable  costs  in 
the  case,  in  the  absence  of  any  statute  extending  the  lien.3  The 
costs  for  which  he  has  a  lien  are  the  taxable  costs  in  the  suit  in 
which  the  judgment  is  rendered.  The  lien  does  not  extend  to 
costs  in  any  other  suit.8 

His  lien  is  limited  to  the  taxable  costs  included  in  the  judg- 
ment, and  does  not  extend  to  fees  accruing,  and  advances  made 
subsequently;4  nor  to  commissions  on  the  amount  of  the  judg- 
ment collected,  though  a  charge  of  such  commissions  might  prop- 
erly be  allowed  as  between  attorney  and  client ; "  nor  to  disburse- 
ments or  incidental  expenses  not  taxable  as  costs ; 8  nor  to  costs 
in  other  suits.7  The  lien  upon  the  fruits  of  a  suit  is  limited  to 
the  services  rendered  therein  ;  and,  although  a  number  of  separate 
suits  involve  the  same  questions,  and  are  argued  and  determined 

1  Horton  v.  Cbmmplin,  1 2  H.  I.  SSO,  34  are  provided  that  the  measure  of  the  at- 

Am.  Rep.   723,  per  Durfee,  C.  J.:  "We  tornej'e  compensation,  forwliicb  he  should 

think  this  U  the  fall  scope  of  the  lien,  if  have  a  lien,  should  he  left  to  theagree- 

lien  it  can  be  called."    See  §  157.  meat,  express  or  implied,  of  the  attorney 

9  Newberttr.  Cunningham,  50  Me.  231,  and   hie  client.    Cougblin  c.  N.  T.  C.  & 

79  Am.  Dec  612 ;  Hooper  v,  Brundage,  Had.  RW.  R.  R.  Co.  71  N.  Y.  443,  ST  Am. 

22  He.  460;  Ocean  Ins.  Co.  o.   Rider,  22  Rep.  75. 

Pick.  210  ;  Currier  o.  Boston  ft  Me.   R.  «  Phillips  v.  Slagg.  2  Edw.  108. 

R.  37  N.  H.  223 ;  Wright  v.  Cobleigb,  21  </nn   Wilson,   12    Fed.  Rep.    23S ; 

N.  H.  339 ;  Wells  t>.  Hatch,  43  N.  H.  246,  Newbert  i>.  Cunningham,  50  Me.  231, 79 

247;  Whitcombv.  Straw,  62  N.  H.  650;  Am.  Dec.  612;  Cooley  o.  Patterson,  51 

Weed  !>.  Boutello,  56  Vt.  570,  578,48  Am.  Me.   472;  Carrier  t>.  Boston  &  Me.  R.  R. 

Rep.  821 ;  Phillips  v.  Slagg,  2  Edw.  108;  37  N.  H.  223;  Wells  v.  Hatch, 43  N.  H. 

Ex  pane  Kyle,  1  Cal.  331 ;  Mansfield  v.  246  ;  Ex  ports  Kyle,  1  Cal.  331  ;  Mana. 

Dorland,  2  CaL  507,  509  ;  Massachusetts  field  ».  Dorland,  2  Cal.  507. 

&  So.   Const.  Co.  v.  Gill's  Creek,  48  Fed.  *  Wright  v.  Cobleigh,  21  N.  H.  337. 

Rep.  145.  «  Wells  v.  Hatch,  43  N.  H.  246. 

Tbis  was  the  rale  in  England,  until  the  'St.  John   o.   Diefendorf,   11    Wend, 

statute  of  18  Victoria.    This  wee  the  rale  261;   Massachusetts  &  So.  Const,  Go.  ». 

in  Htw  Tart,  until  the  Code  of  Prated-  Gill's  Creek,  48  Fed.  Rep.  145. 
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together,  the  fruits  of  one  are  not  subject  to  a  lien  for  services 
rendered  in  the  others.1 

The  lien  does  not  extend  to  prospective  services  in  the  hearing 
of  an  appeal.3 

This  lien  cannot  be  defeated  by  the  discbarge  of  the  attorney 
by  the  client.8  Tbe  lien  exists  equally  whether  the  services  are 
rendered  by  one  attorney  or  more ;  or  whether  the  suit  be  com- 
menced by  one  attorney,  and  prosecuted  to  final  judgment  by 
another.4 

166.  An  attorney's  lien  upon  an  uncollected  judgment  is 
confined  to  the  judgment  in  the  very  notion  in  which  the  ser- 
vices were  rendered.6  The  theory  upon  which  tbe  lien  is  founded 
is,  that  the  attorney  has,  by  bis  skill  and  labor,  obtained  the  judg- 
ment, and  hence  should  have  a  lien  upon  it  for  his  compensa- 
tion, in  analogy  to  the  lien  which  a  mechanic  has  upon  any 
article  which  he  manufactures.  When,  therefore,  an  attorney 
has  several  actions  for  a  client,  and  recovers  judgment  in  but 
one  of  themghe  cannot,  in  the  absence  of  a  special  agreement, 
have  a  lien  upon  that  judgment  for  his  compensation  in  all 
the  actions.8  And,  so,  where  an  attorney  recovered  three  judg- 
ments for  bis  clients,  who  afterwards  became  bankrupts,  and 
their  assignee  selected  other  attorneys,  to  whom  the  first  attor- 
ney transferred  all  the  papers  upon  an  agreement  that  bis  lien 
should  not  be  waived,  but  should  be  satisfied  out  of  the  first 
moneys  coming  into  the  assignee's  bands  out  of  the  suits,  it  was 
held  that  his  lien  in  each  case  was  limited  to  the  funds  collected 
upon  the  particular  judgment  in  obtaining  which  the  services  were 
rendered ;  and,  money  having  been  collected  upon  two  of  the 
judgments,  there  was  no  lien  upon  this  for  services  rendered  in 

'  Massachusetts    &    So.   Const.    Co.   t>.  449;  Phillips  e.  Slagg,  S   Edw.  Ch.  108  ; 

Gill's  Creek,  48  Fed.  Rep.  US.  Shipley  v.  Bellows,  4  N.  H.  347 ;  Wright 

*  Massachosetts  &  So.  Court.  Co.  v.  e.  Cobleigb,  11  N.  H.  339,  341 ;  McWil- 
GUI's  Creek,  4 S  Fed.  Bep.  145.  liems  «■  Jenkins,  78  Ala.  480 ;  t'orbnnh  ». 

*  Gammon  t>.  Chandler,  30  Me.  151.  Leonard,  8  Minn.  303 ;  Weed  v.  Boutelle, 

*  Stratton  t>.  Hnssev,  62  Me.  S86.  96   Vt.  570,   4B  Am.  Rep.  821  ;  Pope  v. 

1  Laon  e.  Church,  4  Madcl.  391;  Bo-  Armstrong,  3  S.  t  M.  214;  Cage  ».  Wil- 
son e .  Holland,  4  Myl.  &  C.  354  ;  Lucss  kinson,  S  S.  &  M.  S93  ;  Fowler  p.  Lewis 
b.  Peacock,  9  Bear.  177;  Stephens  v.  (W.  Va.),  14  S.  E.  Rep.  447,457,  quoting 
Weston,    3  Bam.   &   Cress.    535,538;  In  text, 

n  Wilson,  12    Fed.   Rep.  235,  26  Alb.  L.         s  Williams  it.  Ingersoll,  89   N.  Y.  508, 
J.  171  ;  Williams  p.  Ingersoll,  39  N.  T.    per  Esri,  J. ;  Johnson  v.  Story,  1  Lea,  114  ; 
BOB,    517;  St.    John   b.    Diefendorf,   12    Massachusetts  &  So.  Const.  Co.  v.  Gill's 
Wend.  S81 ;  Adams  t>.  Fox,  40    Barb.    Creek,  4B  Fed.  Rep.  145. 
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recovering  the  third  judgment,  upon  which  nothing  was  cok 
lected.1 

When  several  attorneys  have  rendered  services  for  the  com- 
plainant  in  a  suit,  they  are  equally  entitled  to  a  Hen  for  compen- 
sation on  the  fruits  of  the  judgment;  but  if  one  of  them  has 
obtained  an  assignment  of  such  fruits,  his  possession  cannot  be 
disturbed  in  favor  of  another.  The  equities  of  all  the  attorneys 
are  equal,  but  where  one  of  them  has  obtained  an  assignment  of 
the  judgment  he  has,  so  to  speak,  the  legal  title  in  addition  to  his 
equity,  and  his  legal  title  must  prevail.3 

167.  In  the  United  States  courts3  and.  In  those  of  several 
States,  however,  there  are  adjudications  that  an  attorney's 
lien  upon  a  Judgment  covers  his  services  without  regard  to 
taxable  costs  in  obtaining  the  judgment,  though  there  be  no 
agreement  between  the  attorney  and  his  client  as  to  the  amount 
which  the  attorney  is  entitled  to  charge  for  his  services.1  The 
lien  exists  for  a  reasonable  compensation,  which  may  be  deter- 
mined by  the  court,  or  by  a  referee,  upon  a  surnmanr  application. 
The  extent  of  the  lien  is  to  be  ascertained  upon  the  basis  of  a 
quantum  meruit.  It  is  argued  that  the  rule  restricting  the  lien  to 
the  amount  of  the  taxed  costs  arose  from  the  fact  that  in  England 
tbese  costs  are  the  only  charges  for  which  an  action  might  be 

1  In  re  Wilson,  13  Fed.  Rep.  235,  244,  As  the  fitatules  of  the  United  States  ei- 
■  well -considered  care.  Brown,  J.,  say* :  pressly  recognise  the  right  of  attorneys  to 
"  Neither  principle  nor  authority  can  sane-  charge  their  clients  reasonable  compensa- 
tion an  increase  in  the  amount  of  a  lien  lion  for  their  ficrrices,  in  addition  to  tax- 
npon  an  uncollected  judgment  through  abla costs  (Rev.  St.  U.  S.  §  823),  it  would 
subsequent  services  in  independent  mat.  seem  that  the  United  States  will  also  pro. 
ters,"  tect  the  implied  contract.    Massachuselu 

The  same  rale    undoubtedly  prevails  &  So.  Const  Co.  v.  Gill's  Creek,  48  Fed. 

under  the  provision  of  the  new  Code  of  Hep.  149. 

Procedure  of  New  York,  1879,  §  66,  which  *  Illinois :  Henchey  e.  Chicago,  4t  III. 

gives  an  attorney  "a  lien  upon  his  client's  136  ;  Humphrey  v.  Browning,  46  III.  476, 

cause  of  action  "  from  its  commencement.  482,  per  Breese,  C.  J.,  95  Am.  Dec  448. 

This   refers,   doubtless,   to     ser.ices  and  Indiana:  Hill  b.  Brinkley,    10  Ind.   101. 

charges  in  the  causa  itself,  and  not  to  ser-  Connecticut :  Andrews  t\  Morse,  12  Conn, 

vices  in  any  other  matter.    In  re  Wilson,  444,  31  Am.  Dec  752.  Florida  i  Carter  v. 

13  Fed.  Rep.  235,  per  Brown,  J.  Davis,   S  Fla.  183 ;  Carter  v.  Bennett,  6 

1  Massachusetts  A  So.  Const.  Co.  v.  Fla.  314.  Alabama:  Waxfield  c.  Camp- 
Gilt's  Creek,  IB  Fed.  Rep.  143.  bell,  38  Ala.  527,  83  Am.  Dec  734.   Mis- 

*  United  flute*:    Wylie    v.   Coxa,  15  sisrippi  :  Pope  v.  Armstrong,  S  S,  4  M. 

How.  415;   Cowdrey  v.  Railroad  Co.  93  214.    Georgia:   McDonald  v.   Napier,  14 

U.  8.  353 ;  McPherson  ■>.  Cox,  96  U.  S.  Ga.  89.    In  Illinois  and  Georgia  there  is 

404.    These  arose  under  express]  contract*,  no  allowance  of  taxable  costs. 
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maintained  ;  the  services  of  barristers  being  in  theory  gratuitous, 
and  their  charges  only  an  honorary  obligation  of  quiddam  hono- 
rarium; and,  consequently,  where  the  payment  of  the  fees  and 
charges  of  an  attorney  may  be  legally  enforced,  as  is  the  case  in 
this  country,  the  reason  for  the  restriction  fails,  and  the  lien 
should  cover  fees  other  than  the  taxed  costs,  and  should  include 
the  charges  of  counsel.  The  taxed  costs  of  the  attorney  in  Eng- 
land bad  no  merit  or  justice  superior  to  the  claim  of  counsel  in 
this  country  for  a  reasonable  compensation  ;  and,  therefore,  the 
lien  should  here  be  extended  so  as  to  secure  such  compensation.1 

168.  In  other  States  the  lien  has  been  extended  by  statute 
or  adjudication  so  as  to  cover  not  merely  taxable  costs,  but 
a  reasonable  compensation  to  the  attorney  for  his  services  in 
obtaining  the  judgment.  The  adjudications  and  statutes  whereby 
the  lien  has  been  made  to  cover  fees  and  disbursements  instead  of 
costs,  are  so  different  in  the  several  States  that  it  is  necessary  to 
state  the  law  for  several  of  the  States  in  detail. 

But  even  in  States  which  have  adopted  the  rule  that  the  lien 
covers  the  attorney's  compensation,  it  does  not  apply  when  the 
decree  is  for  alimony  in  a  auit  by  a  wife  for  divorce  or  separation. 
The  alimony  is  intended  for  the  support  of  the  wife,  and  the 
greater  the  necessity  for  such  an  allowance,  the  greater  the  reason 
why  the  courts  should  discountenance  its  appropriation  for  any 
other  purpose.  Counsel  must  rely  upon  the  costs  and  counsel 
fee  awarded  for  bis  compensation,  and  therefore  no  claim  to  the 
alimony  or  any  part  of  it,  or  to  the  enforcement  of  it  by  any 
process  issued  or  otherwise,  can  inure  to  the  benefit  of  her 
attorneys.3 

169.  In  Alabama  it  is  settled  by  adjudication  that  an  attor- 
ney has  a  lien  on  a  judgment  for  any  reasonable  fees  due  him 
from  his  client  for  services  rendered  in  its  recovery.8  In  support 
of  his  claim  he  may  prove  his  retainer  or  original  employment, 

■  WarDeld  r.  Campbell,  38  Ala.  937,  v.  Campbell,  98  Ala.  527,  83  Am.  Dec 
pet  Walker,  C.  J.,  83  Am.  Dec.  734 ;  784.  The  lien  seems  to  have  been  eatab- 
McDonald  d.  Napier,  14  Ga.  89,  per  Nis-  liihed  in  this  State  by  the  decision  in  the 
bet,  J.  latter  case.    In  HcCaa  it.  Grant,  43  Ala. 

*  Branth  p.  Branth,  10  N.   T.    Supp.  963,  it  waa  suggested   that  the  principle 

638;  Weill  e.  Weill,  18  Civ.  Pro.  Rep.  there  elated  needed  limitation  ;  bat  in  Ex 

341.  parte  Lehman,  59  Ala.  631,  thin  suggestion 

■  Central  B.  B,  Co.  e.  Petto*,  113  U.  waa  disapproved,  and  the  principle  teat. 
8.  lit;  Jackson  p.  Clopton, 66  Ala.  39;  firmed. 

Mo**l»  ».  Norman,  74  Ala.  423  ;  Warfleld 
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or  he  may  show  the  performance  of  the  services  within  the  know- 
ledge of  his  client.1  From  the  date  of  the  rendition  of  the  judg- 
ment or  decree,  the  attorney  is  to  be  regarded  as  the  assignee  of 
it  to  the  extent  of  his  fees.3 

170.  In  Arkansas  an  attorney  has  a  lien  upon  and  an  interest 
in  a  judgment  which  he  may  have  recovered  in  a  court  of  record 
for  bis  client ;  and  when  the  judgment  is  for  the  recovery  of  real 
or  personal  property,  his  lien  amounts  to  an  interest  to  the  ex- 
tent of  it  in  the  property  so  recovered.8  His  lien  covers  not  only 
his  costs,  but  compensation  for  his  services  to  the  amount  agreed 
upon,  if  there  be  any  agreement,  otherwise  to  a  reasonable  amount. 
But  the  lien  is  limited  to  cases  where  there  has  been  an  actual 
recovery,  and  cannot  be  extended  to  professional  services,  which 
merely  protect  an  existing  title  or  right  of  property.4  His  lien 
for  services  does  not  prevail  against  one  who,  in  good  faith  and 
without  notice  of  his  lien,  bas  made  payments  on  account  of  the 
judgment.  The  attorney  may  assert  his  lien,  however,  by  filing  a 
statement  of  it  with  the  clerk  of  the  court  within  ten  days  of  the 
rendition  of  the  judgment ;  whereupon  the  clerk  makes  upon  the 
record  a  memorandum  of  the  lien,  which  be  also  indorses  upon 
the  execution,  and  such  memorandum  is  made  actual  notice  of  the 
lien  to  all  persons.  This  is  necessary,  however,  only  for  the  pro- 
tection of  those  who,  in  good  faith  and  without  notice,  have  made 
payments  to  the  judgment  creditor  upon  or  in  consequence  of  the 
judgment.  The  notice  ia  not  necessary  to  protect  the  attorney 
against  a  purchaser  of  the  judgment.6 

171.  In  Colorado  it  is  provided  by  statute  that  all  attorneys 
and  counsellors  at  law  shall  have  a  lien  upon  any  money  or 
property  in  their  hands,  or  upon  any  judgment  they  may  have 
obtained,  belonging  to  any  client,  for  any  fee  or  balance  of  fees 
due,  or  any  professional  services  rendered  by  them  in  any  court 

1  Jackson  u.  Clapton,  66  Ala.  29;  Ex  which  he  has  made  for  his  client.    For 

parte  Lehman,  99  Ala.  631.  the  parties,  than,  to  make  an;  arrange- 

1  Central  R,  R.  Co.  v.  Pcttns,  1 13  U.  mem   or  settlement  between  themaelvefi, 

8.116.  wilhont  hii  content,  bj  which   his   right 

1  Dig.  of  Stats.  1881,  §5  3622,  3935,  might  be  defeated,  would  bo  a  fraud  upon 
S939;Lanev.  Hallam,  38  Ark.  386;  him,  against  which  he"  ii  entitled  to  pro- 
Gist  ».  Hanlj,  33  Ark.  333,  335.     Id  the  lection." 

latter  caie,  Harrison,  J.,  said :  "  The  at-  *  Hereby  v.  Du  Val,  47  Ark.  86, 14  S. 

toruey  la  virtually  an  assignee  of  a.  por-  W.  Rep.  469. 

tion  of  the  judgment,  or  of  the  debt  or  *  McCain  v.  Portia,  49  Ark.  401 ;  Por- 

cltim,  equal  to  his  fee  and  the  advances  ter  v.  Hanson,  36  Ark.  591, 
112 


3igitizeC  by  GOOgle 


WHETHER   LIMITED  TO   TAXABLE  COSTS.      [§§  172,  173. 

of  this  State,  which  lien  ma;  be  enforced  by  the  proper  civil 
action.1 

172.  In  Florida  a  lien  is  allowed  upon  a  judgment  for  the 
reasonable  and  fair  remuneration  of  the  attorney,  the  statutes 
not  providing  for  any  taxable  coats.3  This  lien  is  superior  to  any 
equitable  Bet-off  of  the  judgment  debtor. 

173.  In  Georgia s  it  is  provided  that  an  attorney,  upon  suits, 
judgments,  and  decrees  for  money,  shall  have  a  lien  superior  to 
all  liens,  except  tax  liens,  and  no  person  shall  be  at  liberty  to 
satisfy  the  suit,  judgment,  or  decree  until  the  lien  or  claim  of  the 
attorney  for  his  fees  is  fully  satisfied.  Attorneys  at  law  have 
the  same  right  and  power  over  such  suits,  judgments,  and  decrees, 
to  enforce  their  liens,  as  their  clients  had  or  may  have  for  the 
amount  due  thereon  to  them.  Upon  all  suits  for  the  recovery  of 
real  or  personal  property,  and  upon  all  judgments  or  decrees  for 
the  recovery  of  the  same,  attorneys  have  a  lien  on  the  property 
recovered,  for  their  fees,  superior  to  all  liens  but  liens  for  taxes, 
which  may  be  enforced  by  such  attorneys,  or  their  representatives, 
as  liens  on  personal  and  real  estate,  by  mortgage  and  foreclosure ; 
and  the  property  recovered  remains  subject  to  such  liens,  unless 
transferred  to  bond  fide  purchasers  without  notice.  If  an  attor-  . 
ney  files  his  assertion  claiming  a  lien  on  property  recovered  on  a 
suit  instituted  by  him,  within  thirty  days  after  a  recovery  of  the 
same,  then  his  lien  binds  all  persons.  The  same  liens  and  modes 
of  enforcement  thereof,  which  are  allowed  to  attorneys  who  are 
employed  to  sue  for  any  property,  upon  the  property  recovered, 
are  equally  allowed  to  attorneys  employed  and  serving  in  defence 
against  such  suits,  in  case  the  defence  is  successful.4 

If  no  notice  of  the  lien  be  given,  a  settlement  by  the  parties 
can  be  set  aside  by  the  attorney  only  in  case  he  shows  that  it 
was  made  with  the  intent  to  defeat  his  lien.*     The  lien,  however, 

1  An  not .  Sluts.  1891,  §212.   Thiiinrata  required.  Fillmore  v.  Wall",  10  Colo.  228, 

the  aitornej  irilha  lien  immediately  upon  15  Pic  Rep.  343  ;  Smelling  Co.  v.  Pleas,  9 

the  rendering  of  ■  judgment   in  nil   ell-  Colo.  112,  10  Pec  Rep.  652. 

eat'i  favor.     At  between  him  end  hii  clU  '  Carter  v.  Bennett,  G  Fit.   214,    2S7  ; 

ent  nothing  is  required  to  render  aneh  lien  Carter  v.  Davie,  8  Fla.  183. 

complete,  though  to    make   it  valid    m  *  Code  1882,  §  1989.    And  see  Morri- 

againit  the  judgment  debtor,  notice  must  eon  v.  Ponder,  45  Gn.  1ST. 

begiren  to  him  prior  to  the  settlement  of  '  Code  1882,  §  1989. 

the  judgment.     Johnson  b.  McMillan,  13  *  Hawkins  v.  Lojlesa,  39  Ga,  3 ;  Green 

Colo.  423,  3  Am.  St.  Rep.  507,  23  Pat.  v.  Southern  Express  Co.  99  Ga.  20. 
Rep.  769.    No  particular  form  of  notice  is 
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attaches  as  soon  as  the  suit  is  commenced ;  and  the  client  cannot 
defeat  the  lien  by  dismissing  the  action  before  trial  against  the 
attorney's  objections.1  The  only  notice  necessary  to  a  defendant 
in  a  pending  action  of  the  lien  of  the  plaintiffs  attorney  on  the 
suit  and  its  proceeds  for  his  fees  in  that  case  is  knowledge  of  the 
fact  that  the  suit  has  been  instituted  and  is  pending.  A  settle- 
ment made  directly  with  the  plaintiff,  though  without  other  no- 
tice of  the  attorney's  lien,  will  leave  the  defendant  liable  in  the 
action  to  a  recovery  for  the  benefit  of  the  attorney  to  the  extent 
of  his  fees,  if  there  was  a  cause  of  action  between  the  parties; 
and  the  attorney  may  prosecute  the  suit,  and  recover  accord- 
ingly.3 

After  judgment  the  attorney  may  proceed  to  enforce  his  lien 
upon  it  by  levy,  and  the  judgment  debtor  cannot  arrest  the  levy 
on  the  ground  that  the  judgment  creditor  has  agreed  with  him 
for  value  to  give  indulgence;  nor  can  he  set  up  the  claim  that  the 
attorney  has  been  paid,  and  that  therefore  he  has  no  lien,  unless 
he  himself  has  made  such  payment.8 

174.  Indiana.  —  Any  attorney  is  entitled  to  hold  a  lien,  for  his 
fees,  on  any  judgment  rendered  in  favor  of  any  person  or  persons 
-employing  him,  to  obtain  the  same,  provided  he  shall,  at  the  time 
such  judgment  is  rendered,  enter,  in  writing,  upon  the  docket  or 
record  wherein  the  same  is  recorded,  his  intention  to  bold  a  lien 
thereon,  together  with  the  amount  of  his  claim.4 

This  lien  extends  to  a  judgment  for  alimony  obtained  by  an 
attorney  in  proceedings  for  divorce  on  behalf  of  the  wife.  If  she 
knows  of  the  lien  and  assents  to  the  amount  of  the  fee  claimed, 
she  is  bound  for  such  amount.' 

1  Twiggs  d.  Chambers,  56  Ga.  979.  rendered   when  it  in  announced  by  the 

a  Little  v.  Sexton  (Ga.),  15  S.  E.  Rep.  court ;    jet  under  this  statute,  which  is 

4!K).  loosely  drawn,  it  appear*  that  it  was  irt- 

1  Tarver  v.  Tarver,  5S  Ga.  43.  tended  that  the  judgment  should  ho  en- 

*  Rev.  Stat.  1881,  %  5276,  enacted  Dec.  tered  on  the  docket  or  court  records  be- 
30,  1869.  The  statute  applies  onlj  to  a  fore  the  entry  of  the  attorney's  intention 
"judgment  rendered."  Hanna  v.  Island  to  claim  Hen  upon  it;  and  it  follows  that 
Coal  Co.  (Ind.)  31  N.  E.  Rep.  846.  the  entry  of  notice  of  such  lisn  can  be 

*  Putnam  v.  Tennyson,  SO  Ind.  456.  made  at  any  time  within  a  reasonable  lima 
Prior  to  this  statute,  attorneys  had  no  after  the  recording  of  the  judgment  j  and 
lien  on  the  judgment  for  their  fee*.  Hill  the  entry  of  such  notice  upon  the  day  fol- 
■>.  Brinkley,  10  Ind.  10!.  lowing  the  entry  of  the  judgment  is  within 

Entry  of  notice  is  essential.  Alderman  a  reasonable  time.  Blair  o.  Launing, 
v.  Nelson,  111  Ind.  256,  13  K.  E.  Rep.  61  Ind.  499;  Day  t>.  Bowman,  109  Ind. 
394.     Strictly  speaking,   a  judgment  is    383,  10  N,  Ebbs.  Sep.  136. 

114 


-;:  a,y Google 


WBKTHER   LIMITED  TO  TAXABLE  COSTS.  [§  175. 

176.  Iowa,1  North  Dakota,  and  South  Dakota.3  —  An  attor- 
ney has  a  lien  for  a  general  balance  of  compensation  on  money 
due  bis  client  in  the  bands  of  the  adverse  party,  or  attorney  of 
such  party,  in  an  action  or  proceeding  in  which  the  attorney 
claiming  the  lien  was  employed,  from  the  time  of  giving  notice 
in  writing  to  anch  adverse  party,  or  Attorney  of  such  party,  if  the 
money  is  in  the  possession  or  under  the  control  of  such  attorney, 
which  notice  shall  state  the  amount  claimed,  and,  in  general  terms, 
for  what  services. 

After  judgment  in  any  court  of  record,  such  notice  may  be 
given  and  the  lien  made  effective  against  the  judgment  debtor, 
by  entering  the  same  in  the  judgment  docket  opposite  the  entry 
of  the  judgment.8 

Tbe  lien  of  an  attorney  for  his  feea  ia  the  amount  ■greed  upon  in  tbe  settlement. 

incident  to  the  judgment  to  which  it  is  Winslow  v.  Central  Iowa  R.  Co.  71  Iowa, 

attached,  and  is  necessarily  as  much  as-  197,  33  N.  W.  Rep.  330.     Rothrock,  J., 

siguable  as  is  the  judgment  to  which  it  is  said  :  "  Counsel  for  appellant  contend  that 

incident.     Daj  v.  Bowman,  109  Ind.  383,  the   lien   entered  of   record  was   on  the 

ION.  East.  Rep.  12S.  judgment,   and  not  upon   monej  in  the 

MRS.  1888,  5§  S93,  294.  possesion  of  tbe  adverse  par  (7  dne  the 

An  attorney  having  taken  no  steps  to  plaintiff  in  action.  It  ia  true  that  the  en- 
perfect  a  statutory  lien  on  a  judgment  ob-  try  made  upon  the  judgment  docket  states 
tained  by  him,  and  tbe  statute  of  limits-  that  a  lien,  U  claimed  on  the  judgment. 
tions  having  run  against  his  action  at  law,  We  think,  however,  that  the  plaintiffs  had 
be  cannot  sue  in  equity  to  establish  a  lien  no  right  to  make  any  claim  other  than 
on  the  judgment  for  services  rendered  un-  that  provided  by  statute,  and  the  section 
der  an  agreement  tbat  they  should  be  paid  of  the  code  above  cited  does  not  provide 
(or  oat  of  any  judgment  obtained.  He-  for  a  lien  on  the  judgment  as  such.  It 
Hegney  b.  Frazer,  1  Ind.  App.  98,  27  N.  expressly  provides  for  a  lien  on  money  in 
E.  Rep.  439.  tbe  hands  of  the  adverse  party  or  bis  ai- 

1  Rev.  Code,  1877,  pp.  39,  33,  Eg  9,  10.  torney.    It  is  further  claimed  that,  as  the 

In  Dakota  the  statute  restricts  the  lien  to  statute  provides,  where  notice  of  the  lien 

a  general  balance  of  compensation  in  the  i*  placed  upon  the  judgment  docket,  and 

ease  in  which  tbe  lien  is  clnimed.  thus  made  effective  against  tbe  judgment 

*  Where  the  plaintiff,  in  an  action  for  debtor,  the  notice  ceased  or  expired 
damages  for  a  pergonal  injury,  agrees  in  when  the  judgment  waa  reversed,  because 
writing  with  his  attorney  to  pay  him  one  there  was  then  no  'judgment  debtor.' 
third  of  tbe  amount  that  may  be  ulii-  We  think,  however,  that  the  words 'judg- 
■lately  recovered,  and  a  judgment  is  re-  merit  debtor,'  as  used  in  the  fourth  Sub- 
covered  fur  S2,000,  and  tbe  attorney  enters  division  of  the  section  above  quoted,  are 
on  the  judgment  docket  notice  of  "  an  at-  merely  descriptive  of  the  person  against 
lomey'e  lien  on  this  judgment  for  13,000  whom  the  lien  may  be  enforced.  It 
for  services  rendered  plaintiff  in  this  will  be  observed  that  notice  of  the  liea 
cause,"  and  the  judgment  is  reversed,  and  upon  money  in  tbe  hands  of  the  ad- 
the  claim  compromised  hy  tbe  partita  for  verse  party  is  not  required  to  be  per- 
il, 650,  the  lien  K>  entered  is  binding  upon  tonally  served  after  judgment.  The  ad- 
tbe  defendant  to  tbe  extent  of  oh  third  tcim  party  is  charged  with  notice  by  the 

its 
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Any  person  interested  may  release  such  lien  by  executing  a 
bond  in  a  Bum  double  the  amount  claimed,  or  in  such  sum  as 
may  be  fixed  by  a  judge,  payable  to  the  attorney,  with  security 
to  be  approved  by  the  clerk  of  the  court,  conditioned  to  pay  the 
amount  finally  doe  the  attorney  for  bis  services,  which  amount 
may  be  ascertained  by  suit  on  the  bond.  Such  lien  will  be  re- 
leased unless  the  attorney,  within  ten  days  after  demand  therefor, 
files  with  the  clerk  a  full  and  complete  bill  of  particulars  of  the 
services  and  amount  claimed  for  each  item,  or  written  contract 
with  the  party  for  whom  the  services  were  rendered.1 

Under  these  statutes  the  attorney's  lien  attaches  before  judg- 
ment. Even  in  case  the  suit  is  for  damages  in  an  action  of  tort, 
though  the  lien  may  not  be  enforcible  until  the  damages  are  de- 
termined by  judgment,  yet  the  lien  attaches  from  the  time  of  the 
service  of  notice.  This  notice  must  be  in  writing.3  It  may  be 
served  at  the  commencement  of  the  action ;  and  such  notice  is 
sufficient  to  cover  all  services  rendered  in  the  action,  whether 
before  or  after  the  service  of  the  notice.8  The  Hen  attaches 
from  the  time  of  the  notice,  and  has  priority  to  any  lien  of  at- 
tachment obtained  by  proceedings  in  garnishment  subsequently 
commenced.1  Before  notice  of  the  lien  the  parties  may  settle 
without  reference  to  the  claim  of  the  attorney  for  his  fees  ; G  but 
not  afterwards.*  A  right  of  set-off  existing  at  the  time  the 
notice  is  given  is  superior  to  the  attorney's  lien ;  but  the  lien  is 
superior  to  a  right  of  set-off  subsequently  arising.1  Before  UO- 
entrj  on  the  judgment  docket.  From  the  farther  progress  of  Che  cue,  and  up  to  the 
time  of  such  entry  he  cannot  prejudice  the  actual  payment  of  the  demand.  We  do 
rights  of  the  attorney  claiming  the  lien  by  not  think  the  fact  that  ihe  word  '  judg- 
a  settlement  with  hia  client;  and  a.s  the  ment'  was  used  in  the  entry  instead  of 
law  does  not  place  the  lien  upon  the judg-  'snit,' '  action,' or 'claim,' or  some  other 
ment,  but  Upon  the  claim  against  the  ad-  equiralent  word,  Waa  a  matter  of  any 
*eree  party,  or  the  money  in  his  hands,  we  consequence  in  fixing  the  rights  of  Ihe 
think  the  notice  remained  binding  npon     parties." 

the  defendant  as  long  as  the  money  re-        '  Cross  t>.  Ackley,  40  Iowa,  493. 
snained  in  its  hands.    If  the  plaintiffs  had        a  Phillips  v.  Germoii,  43  Iowa,  101. 
merely  slated  in  the  entry  upon  the  judg-        *  Smith  v.  Railroad  Co.  56  Iowa,  790, 
ment  docket  their  lien  upon  the  money     10  N.  W.  Rep.  H44. 
claimed  of  the  railroad  company,  and  in        *  Myers  t>.  McHugh,  IS  Iowa,  335, 
its  hands,  due  to  the  defendant  for  the  in-        *  Casar  v.  Sargeant,  7  Iowa,  317. 
jury  of  which  he  complained,  the  notice        ■  Fisher  v.  Oakaloom,  SS  Iowa,  381; 
would  hare  been  in  strict  conformity  with    Brainard  v.  Elwood,  53  Iowa,  30,  S  N.  W. 
tha  statute,  and  would  have  been  binding    Rep.  799. 
on  the  railroad  company  through  all  the       *  Hum!  v.  Sheets,  11  Iowa,  Ml. 
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tice  of  the  attorney's  lien,  it  is  competent  for  the  parties,  acting 
in  good  faith  without  collusion,  to  settle  the  suit  without  refer- 
ence to  the  attorney's  claim  for  his  fees.1 

The  statutes  also  provide  that  mutual  final  judgments  may  be 
set  off  pro  tantn,  one  against  the  other,  upon  application  and  no- 
tice. Under  them  both  the  right  to  set  off  and  the  right  to  at- 
torney's lien  are  dormant  until  actively  asserted.  The  judgment 
creditor  may  not  ask  for  a  set-off,  and  the  attorney  may  not  take 
any  steps  to  perfect  his  lien.  The  attorney's  lien  attaches  and 
becomes  an  active  instead  of  a  potential  right,  "from  the  time  of 
giving  notice  in  writing  to  the  adverse  party ;  "  and  proceedings 
regularly  initiated,  though  not  concluded,  in  court,  to  set  off  mu- 
tual final  judgments,  will  not  be  affected  by  a  subsequent  notice 
by  the  attorney  of  his  claim  for  lien.1 

176.  In  Kansas 3  an  attorney  has  a  lien  for  a  general  balance 
of  compensation  upon  any  papers  of  his  client  which  have  come 
into  his  possession  in  the  course  of  his  professional  employment, 
npon  money  in  his  hands  belonging  to  his  client,  money  due  to 
his  client,  and  in  the  hands  of  the  adverse  party,  in  an  action  or 
proceeding  in  which  the  attorney  was  employed,  from  the  time  of 
giving  notice  of  the  lien  to  that  party.1  Any  person  interested 
in  such  matter  may  release  Buch  lien  by  giving  security  in  a  pen- 
alty equal  to  the  amount  claimed  by  the  attorney,  and  condi- 
tioned to  pay  the  amount  that  may  finally  be  found  due  for  his 
services. 

Under  this  statute  the  lien  exists  even  when  the  only  claim  in 
suit  is  one  for  damages  for  personal  injuries,  unliquidated  and  un- 

1  Cssar  v.  Sergeant,  7  Iowa,  317.  under  the  statute,  was  required  to  make 

1  Pirie  r.  Harkness  (S.  B.),  52  N.  W.  ii  an  operative  lien,  and  did  not  do  It,  nor 

Hep.  S81.     In    this  case,  hofore  the  altor-  attempt  to  do  it,  until  onotherand  adverse 

nay  bad  given  notice  to  the  adverse  party  light  had  attached,  a  right  which  the  eub- 

of  hit  claim  of  a   lien,  this  party  "  had  sequent  notice  did  not  displace." 
openly  asserted  and  begun  to  exercise  his        ■  G.  8.  18S9,  ■  39S. 
right  to  have  these  judgments  set  off,  by        *  Leavenson  v.  Lafontane,  3  Kens.  5S3. 

giving  notice  of  such  application  to  the  The  notice  must  be  in  writing,  and  must 

court,  as  provided  by  the  statute.    The  be  served  upon  the  party  personally,  or 

attorney  claiming  the  lien  knew  of  this,  upon  his  attorney  of  record.    If  the  party 

for  the  notice  Was  served  upon  him.    When  be  a  corporation,  the  service  mast  be  npon 

this  notice  was  given,  and  the  judgment  a  general  officer.     Service  upon  a  station 

holder's  right  to  set-off  was  so  acted  upon,  agent  of  a  railroad  company  is  not  nutS. 

the  attorney's  claim  for  lien  was  still  only  dent.   Kinase  Pacific  By.  Co.  v.  Thacher, 

a  possibility,  —  an   inchoate   tight.      He  17  Kan*.  93. 
bad  not  yet  done  the  very  thing  which, 

117 


jipismb,  Google 


§  177.]  attobney's  special  lien. 

determined  by  judgment  or  verdict.1  The  notice  need  not  state 
nil  the  amount  (or  which  a  lien  is  claimed.  The  lien  is  given  for 
the  amount  agreed  to  be  paid  by  the  client,  or,  in  the  absence  of 
any  agreement,  for  the  reasonable  value  of  the  services,3  "The 
lien  of  the  attorneys  attaches  to  the  fruits  of  the  judgment.  It 
attaches  to  the  money  payable  to  the  client,  if  it  is  the  proceeds 
of  the  labor  and  skill  of  the  attorneys.  It  attaches  also  to  moneys 
received  by  way  of  compromise  by  the  client  in  the  cause,  for  the 
money  is  regarded  as  the  fruit  of  the  attorneys*  labor  and  skill. 
And  if  the  client  settles  the  case  after  judgment,  so  as  to  deprive 
the  attorneys  of  their  costs  and  fees,  the  latter  have  an  action 
against  the  former."  8 

177.  In  Kentucky  *  attorneys  have  a  lien  upon  any  choses  in 
action,  account,  or  other  claim  or  demand  put  into  their  hands  for 
suit  or  collection  ;  and  when  they  have  been  employed  by  either 
plaintiff  or  defendant,  in  any  action  which  is  prosecuted  to  recov- 
ery, have  a  lien  upon  the  judgment  for  money  or  property,  either 
personal  or  real,  which  may  be  recovered  in  such  action — legal 
costs  excepted  —  for  the  amount  of  any  fee  which  may  have  been 
agreed  upon  by  the  parties,  or,  in  the  absence  of  ouch  agreement, 
for  a  fair  and  reasonable  fee  for  their  services. 

Under  this  statute,  an  attorney  has  no  lien  before  judgment  on 
a  claim  for  unliquidated  damages  in  actions  of  tort;  and  such  an 
action  may  be  compromised  and  dismissed  by  agreement  of  the 
parties,  against  the  objection  of  the  attorney.'  If  no  judgment  is 
recovered  in  a  suit,  there  is  nothing  to  which  an  attorney's  lien 
can  attach.6 

But  in  a  recent  decision  it  was  held  that  where  a  plaintiff  in 
an  action  to*  recover  land  dismisses  the  suit  upon  a  compromise, 
by  virtue  of  which  the  defendant  pays  off  certain  claims  against 

1  Kansas  Pacific  Iiy,  Co.  v.  Tbacher,  IT  inch  implied  notice  or  after  actual  notice, 

Kane.  98.  pays  the  amount  of  the  judgment  to  the 

1  Kansas  Pacific  Ry.  Co.  v.  Thacher,  IT  plaintiff  in  person,  he  is  still  liable  to  tba 

Kane.  93.  attorney  for  the  amount  of  big  lien.    Ste- 

*  Lindner  v.  Hfne,  84  Mich.  511,  515,  phens  v.  Farrar,  iliuth,  13;  and  we  Rob- 
48  N.  W.  Rep.  43,  per  Champtin,  C.  J.  artaon  v.  Shutt,  9  Bnsh,  659. 

*  O.  8.  1888,  ch.  5,  J  16.     Under  Ihia  •  Wood  «.  Anders,  5  Bash,  601. 
nature  the  institution  and  prosecution  of  «  Wilson  o.  House,  10  Bush,  406.     It  is 
a  suit  to  judgment  is  sufficient  notice  to  for  the  attorney  to  show  the  nature  and 
the  judgment  debtor  that  the  plaintiff's  extent  of  bis  recovery.    Martin  v.   Ken- 
attorney  has  a  lien  upon  it  for  his  reason*  nedy,  S3  Ky.  33S, 

able  compensation.    If  the  debtor,  after 
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him,  plaintiff's  attorney  does  not  by  such  compromise  lose  his 
statutory  lien  on  the  land  sued  for.1 

If  by  agreement  of  the  parties  the  action  is  dismissed,  each 
party  paying  his  own  costs,  and  it  does  not  appear  that  there  was 
any  intention  to  defeat  the  claim  of  the  plaintiff's  attorney,  he 
can  enforce  no  lien  against  the  defendant.1 

177  o.  Louisiana.8 — A  special  privilege  is  granted  in  favor  of 
attorneys  at  law  for  the  amount  of  their  professional  fees  on  all 
judgments  obtained  by  them,  to  take  rank  aa  a  first  privilege 
thereon.  This  privilege  cannot  be  extended  so  as  to  affect  prop- 
erty which  the  creditor  may  have  acquired  in  execution  or  in  sat- 
isfaction of  the  judgment.4 

178.  In  Michigan,  in  1867,  all  laws  restricting  or  controlling 
the  right  of  parties  to  agree  with  their  attorneys  for  compensa- 
tion were  repealed,  and  the  taxable  costs  were  made  payable  to 
the  parties.5  Since  that  date  the  taxable  costs  form  no  part  of 
the  attorney's  compensation,  but  this  is  left  wholly  to  agreement, 
express  or  implied.  A  Hen  for  such  compensation  is  in  some  sort 
recognized  by  the  provision  that,  in  setting  off  executions,  one 
against  another,  the  set-off  shall  not  be  allowed  as  to  so  much 
of  the  first  execution  as  may  be  due  to  the  attorney  in  that  suit 
for  his  taxable  costs  and  disbursements.0  The  result  is  that, 
although  no  lien  is  expressly  given  to  attorneys  by  statute,  the 
courts  recognize  their  lien  to  the  extent  of  their  taxable  costs, 
at  least,7  and  probably  to  the  extent  of  the  compensation  agreed 
upon,8  or,  in  case  there  is  no  agreement,  to  the  extent  of  a  reason- 
able compensation. 

179.  Minnesota.9  —  An  attorney  has  a  lien  for  his  compensa- 
tion, whether  specially  agreed  upon  or  implied,  upon  money  in 

'  i  Skaggi  o.  Hill  (Ky.),  H  S.  W.  Rep.  ■  Well)  ».  F.lsam,  40  Mich.  218. 

363.  •  O.  S.  1891,  §  4371.    Under  this  itat- 

1  Rowe  p.  Fugle,  88   Ky.  10S,  10  S.  W.  uro  the  attorney  has  no  lien  until  he  give! 

Rep.  496.  notice  of  it  to  the  Judgment  debtor.    Dodci 

*  It.  L.  1884,  §  2997.  See  Botchers'  v.  Brott,  1  Minn.  270,  SS  Am.  Dec  341. 
Union  v.  Slaughterhouse  Co.  41  La.  Ann.  If  the  attorney's  compensation  has  been 
353,  362,  6  So.  Rep.  308.  agreed  upon,  the  writ  must  specify  the 

1  Luneau  s.  Edwards,  39  La.  Ann.  876,  amount  of  the  lien  claimed.  Forbush  n, 
6  So.  Rep.  24.  Leonard,  8   Minn.  303.     Statutory  costs 

*  Annotated  Stats.  1882,  §  9004.  having   been  abolished  in  Minnesota,  far 

*  Annotated  State.  1862,  £  7710.  Laws  of  1660,  p.  244,  the  lien  can  exist 
T  Kinney  v.  Robison,  32  Mich.  389,  29    only  in  case  there  has  been  especial  agree- 

N.  W.  Rep.  86.  in  out  as  to  compensation,      Forbush   ». 
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the  hands  of  the  adverse  party,  in  an  action  or  proceeding  in 
which  the  attorney  was  employed,  from  the  time  of  giving  notice 
of  the  lien  to  that  party ;  and  upon  a  judgment  to  the  extent 
of  the  coats  included  therein,  or,  if  there  is  a  special  agreement, 
to  the  extent  of  the  compensation  specially  agreed  on,  from  the 
time  of  giving  notice  to  the  party  against  whom  the  judgment  is 
recovered.1  This  lien  is,  however,  subordinate  to  the  rights  exist- 
ing between  the  parties  to  the  action  or  proceeding. 

180.  Oregon.3  —  The  statute  is  the  same  as  the  above,  with 
the  exception  that  it  is  also  provided  that  the  original  notice 
shall  he  filed  with  the  clerk  where  the  judgment  is  entered  or 
docketed.  Under  this  statute  the  attorney  cannot  have  a  lien 
for  his  compensation,  nnless  he  has  a  special  agreement  as  to  the 
amount  of  it.3 

Under  such  a  statute  giving  a  lien  upon  "money  in  the  hands 
of  the  adverse  party,"  something  more  is  required  in  order  to  give 
a  lien  than  a  mere  debt  from  such  party  to  the  client.  Money, 
in  this  connection,  means  some  specific  fund  which  has  actually 
come  into  the  party's  possession  as  custodian  or  trustee,  to  obtain 
which  the  suit  is  brought.  After  judgment  is  obtained  on  the 
demand,  or  for  the  money,  the  lien  can  be  acquired  upon  the 
judgment  only  by  giving  notice  in  the  manner  provided  by 
statute.4 

181.  Mississippi.  —  Doubt  has  been  expressed  whether  an  at- 
torney has  a  lien  for  his  fees  on  a  fund  collected  under  a  judg- 
ment recovered  by  bim,  where  the  amount  of  his  fees  has  not 
been  fixed  by  special  contract,  or  by  established  professional  usage ; 
and  it  seems  that  a  lien  would  not  exist  for  fees  resting  wholly 
apon  the  principle  of  quantum  meruit.     But,  however  this  might 

Leonard,  B  Minn.  303.     The  attorney  has  claim  of  a  creditor  in  whose  favor  execo- 

no  lien  upon  a  judgment  for  compensa.  lion  hai  been  levied.    The  douse  reipeet- 

tiun,  unless  he  haa  made  *  special  agree-  ing  notice  w»  not  intended  to  affect  at- 

ment  with  his  client  as  to  the  amount  of  taching  creditor",  of  the  judgment  creditor. 

It.     In  rt  Scoggin,  5  Sawyer,  549,  S  Sep.  bat  was  rather  intended  to  regulate  the 

390.    Bat  a  different  view  was  taken  in  a  conduct  of  and  to  protect  the  judgment 

later  caae,  and  it  was  held  that  under  an  debtor.    Henry  c.  Trayuor,  42  Hinn.  334, 

implied  contract  it  it  sufficient  if  the  no-  44  N.  W.  Rep.  11. 

tice  fairly  inform  the  party  that  a  lien  la  '2  Annot.  Lawa  1893,  £  1044. 

claimed,  what  it  is  for,  and  upon  what  it  *  In  re  Scoggin,  5  Sawyer,  549,  8  Minn. 

U  to  be  indorsed.    Crowley  v.  Lo  Dae,  21  303,  8  Rep.  330. 

Hinn.  413.  *  Inn  Scoggin,  5  Sawyer,  5*9,  8  Hep. 

1  Under  this   provision  an   attorney's  330.    Thia  cue  arose  upon  the  statute  of 

lien  upon  a  judgment  la  superior  lo  the  Oregon. 
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be,  it  was  held  that  such  a  lien  could  not  be  asserted  on  the  trial 
of  a  motion  against  the  sheriff  for  failure  to  pa;  over  money  col- 
lected on  execution  issued  upon  such  a  judgment.  The  attorney's 
claim  should  be  asserted  directly,  and  not  in  this  collateral  way.1 
It  is  clearly  settled  that  the  lien  of  the  attorney  attaches  upon 
judgments  recovered  by  him,  with  their  incidents  and  fruits;  but 
it  is  difficult  to  make  out,  from  the  decided  cases,  the  various  lim- 
itations, conditions,  and  incidents  of  such  lien.8 

182.  Montana.8 — All  attorneys  have  a  lien  upon  moneys  in 
their  hands,  and  upon  judgments  obtained  for  any  client  for  any 
fees  or  balance  of  fees,  due  or  to  become  due,  for  any  professional 
services  rendered  by  them  in  any  court  or  courts  of  the  State. 
Such  lien  is  deemed  to  attach  from  the  commencement  of  the 
action  or  the  performance  of  such  services,  and  extends  to  and 
includes  reasonable  fees  therefor.  Notice  of  the  lien  claimed 
upon  any  judgment  must  be  filed  in  the  office  of  the  clerk  of  the 
court  in  which  the  judgment  is  obtained,  or  with  the  probate 
judge  or  justice  of  the  peace  rendering  judgment,  within  three 
days  after  final  judgment  shall  have  been  entered  ;  and  it  is  the 
duty  of  the  clerk  of  the  court,  probate  judge,  or  justice  of  the 
peace,  with  whom  such  notice  may  be  filed,  to  indorse  on  such  no- 
tice the  date  of  filing,  and  to  file  the  same  with  the  papers  per- 
taining to  the  cause.  In  case  notice  of  the  lien  be  not  filed  as 
provided,  the  lien  does  not  attach  to  such  judgment. 

183.  In  Nebraska4  and  Wyoming6  an  attorney  has  a  lien 
for  a  general  balance  of  compensation  upon  money  in  the  hands 
of  the  adverse  party  in  an  action  or  proceeding  in  which  the  at- 
torney was  employed,  from  the  time  of  giving  notice  of  the  lien 
to  that  party. 

Under  the  statute  it  was  regarded  as  doubtful  by  the  Circuit 
Court  of  the  United  States  whether  an  attorney  can  enforce  a 
lien  upon  a  judgment  obtained  by  him  for  his  client  against  a 
third  person  ;  for  a  judgment  is  not  money  in  the  hands  of  the 
judgment  debtor  belonging  to  his  client.8 

There  can  be  no  lien  before  judgment  upon  a  cause  of  action 

•  Pugb  p.  Boyd,  38  Miss.  336.    And  u«        *  Comp.  Stat.  1881,  p.  66,  ch.  7,  §  8. 
Stewart  v.  Flowers,  44  Misn.  S13,  7  Am.        *  R.  S.  1867,  5  138;  Act  of  December 
Itep.  707.  9,  1869,  £  B. 

'  See  Stewart  v.  Flowers,  44  Mb*.  513,  *  Patrick  n.  Leach,  2  McCrarr,  639,  IS 
7  Am.  Rep.  707.  Fed.  Hep.  661. 

*  Comp.  Law*,  1887,  p.  623. 
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for  tort  which,  in  case  of  the  death  of  either  of  the  parties,  would 
not  survive.1 

The  notice  required  by  this  statute  is  a  personal  notice,  and  it 
should  be  in  writing.3 

This  lien  covers  the  attorney's  reasonable  fees  and  disburse- 
ments in  the  suit,  and  is  paramount  to  the  right  of  the  parties 
in'the  suit.  But  the  lien  is  restricted  to  the  claim  set  forth  in 
the  notice.8 

184.  In  New  York,  prior  to  the  Code  of  1848,*  an  attorney 
had  a  lien  npon  a  judgment  recovered  by  him,  but  the  amount 
of  liis  lien  was  limited  to  his  taxable  costs.  By  that  code  the 
taxation  of  costs  was  abolished,  and  the  compensation  of  the 
attorney  was  left  to  be  determined  by  the  contract  of.  the  parties, 
either  expressly  or  impliedly  made.  The  implied  equitable  lien 
was  consequently  extended  to  cover  the  agreed  compensation, 
whatever  the  amount,  in  all  cases  where  the  cause  of  action  was 
assignable  or  judgment  was  obtained.  To  the  extent  of  his  com- 
pensation the  attorney  was  deemed  an  equitable  assignee  of  the 
judgment,  and  had  a  lien  upon  it  when  recovered.*  In  the  ab- 
sence, however,  of  any  agreement  on  the  subject,  it  was  at  one 
time  thought  that  the  amount  of  the  taxable  costs  continued  to 
be  the  measure  of  compensation  allowed  to  the  attorney,  and  con- 
sequently the  extent  of  his  lien.6  But  the  rule  seems  afterwards 
to  have  been  well  settled  that  the  attorney  might,  in  the  absence 
of  a  definite  agreement  as  to  the  amount  of  his  fees,  recover  the 

1  Abbott  v.  Abbott,  la  Neb.  503,  36  N.  The   cue  or  Haight  i>.  Holcomb,   16 

W.  Rep.  361.  How.  Pr.  173,  ia  Overruled. 

1  Patrick  r.  Leach,  a  McCrary,  635,  12  •  Rooney  v.  Second  Ar.  R.  R.  Co.  IB 

Fed.  Rep.  661.  H.  T.  368,  per  Harris,  J. ;  Adims  t.  Fox, 

1  Griggs  b.  While,  5  Neb.  467  ;  Boyer  40  Barb.  443.    It  was  thought  thai,  if  a 

•i.  Clark,  3  Neb.  161,  16S.  lien   were  allowed  for  an  attorney's  sor- 

*  5  308.  vices  where    his   compensation   was   not 

*  Roonej  v.  Second  At.  R.  R.  Co.  IS  agreed  npon,  the  effect  might  be  to  lie  up 
N.  Y.  368;  Marshall  v.  Meech,  SI  N.  Y.  the  collection  of  tbe  judgment  until  the 
140,  143,  10  Am.  Hep.  573  ;  Wright  v.  attorney  could  go  into  court  and  recover 
Wright,  70  N.  Y.  100 ;  Ward  v.  Syme,  9  another  judgment  against  bis  client  fixing 
How.  Pr.  16;  Coughlin  v.  N.  Y.  Cent.  &  the  amount  of  his  compensation  In  the 
Hud.  R.R.Co.71  N.Y.443,27  Am.ltep.  original  suit.  This  seemed  to  be  an  ex- 
79 ;  Crotty  c.  Mackenzie,  52  How.  Pr.  54  ;  Iraordinary  proceeding,  and  one  for  which 
Tullis  v.  Bushnell,  65  How.  Pr.  465 ;  Hall  there  wai  do  precedent. 

p.  Ayer,  9  Abb.  Pr.  220  ;  Smith  v.  Central 
Trust  Co.  4  Dem.  7S,  77. 
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reasonable  value  of  his  services ;  and  such  value  ia  &  fact  to  be 
established,  like  any  other  fact,  by  evidence.1 

186.  Under  the  preaent  Code  of  New  York,2  the  compen- 
sation of  an  attorney  or  counsellor  for  bis  services  is  gov- 
erned by  agreement,  express  or  implied,  which  is  not  restrained 
by  law.8  From  the  commencement  of  an  action,  or  the  service 
of  an  answer  containing  a  counter-claim,*  the  attorney  who  ap- 
pears for  a  party  has  a  lien  npon  his  client's  cause  of  action 
or  counter-claim,  which  attaches  to  a  verdict,  report,  decision,  or 
judgment  in  his  client's  favor,  and  the  proceeds  thereof,  in  whose- 
soever hands  they  may  come,  and  cannot  be  affected  by  any 
settlement  between  the  parties  before  or  after  judgment. 

This  provision  gives  full  and  complete  protection  to  the  attor- 
ney. His  lien  extends  to  both  costs  and  services,  and  cannot  be 
affected  by  a  settlement  between  the  parties,  though  no  notice  of 
the  lien  be  given.8 

186.  In  New  York  the  lien  is  now  npon  the  cause  of 
action,  and  continues  till  a  final  judgment  is  reacbod.  It  is 
not  in  terms  npon  the  judgment.  It  attaches  to  every  verdict, 
report,  decision,  or  judgment  iu  the  client's  favor.6  The  lien, 
being  upon  the  cause  of  action,  continues  until  a  judgment  is 
rendered  which  is  final.  It  does  not  cease  upon  the  first  judg- 
ment rendered,  if  this  be  not  final.  If  such  a  judgment  be  ren- 
dered against  the  plaintiff,  thia  may  be  reversed,  and  the  cause 
of  action  established  in  favor  of  the  plaintiff  by  another  judg- 
ment. If  the  first  and  erroneous  judgment  destroyed  the  lien, 
there  could  be  no  lien  thereafter,  for  the  lien  is  created  by  the 

1  Whitriegge r.  Da  Witt,  IS  Daly,  819;  How.  Pr. 78, 4  N.  T. Cir. Pro. 44 ;  McCabe 

Garr  v.  Mai  ret,  1   Hilt  498;  Gallup  v.  v.  Fogg,  60  N.  Y.  488 ;  Laming  ».  Entign, 

Perne,  10  Hun,  535.  62  N.  Y.  361  j  In  re  Bailey,  66  N.  T.  64 ; 

1  Code  Cir.  Pro*  1S79,  |  66  (July  10,  Tulli*  t>.  Buahnell,  65  H.  Y.  465  ;  Kehoe 

1879).  v.  Millar,  10  Abb.  N.  C  393 ;  Murray  P. 

*  Tnrno  ».  Parks,  3  How.  Pr.  N.  S.  35.  Jibaon.  S3   Hun,  386  ;   Cotter  v.  Green- 

*  The  defendant'*  attorn t y  haa  no  lien  point  Ferry  Co.  5  N.  Y.  Cir.  Pro.  146; 
where  ihe  claim  aei  up  by  tbe  defendant  Dimick  u.  Cooley,  3  N.  Y.  Cir.  Pro.  141 ; 
doea  not  conatituta  a  cause  of  action,  ao  Lewia  p.  Day,  10  Week.  Dig.  49  (affirmed 
ai  properly  to  constitute  a  connler-daim  by  Court  of  Appeals,  31  Alb.  L.  J.  804) ; 
within  the  meaning  of  tbe  term  aa  used  in  More  v.  Bowen,  9  Rep.  588  ;  Goodrich  ■- 
the  statute,  bat  b  a  claim  which  could  McDonald,  41  Hon,  335 ;  Oliwill  p.  Vet- 
only  be  sot  up  in  reduction  of  tbe  damagea  denbalren,  7  N.  Y.  Supp.  99. 

which  the  plaintifFmigbt  recover.  Hereon  •  Goodrich  r.  McDonald,  3  N.  Y.  St. 
v.  Saffbrd,  30  Hun,  531.  Rep.  144 ;  Whi taker  p.  H.  Y.  &  Harlem 

*  Albert  Palmer  Co.  p.  Van  Orden,  54     B.  fi.  Co.  S  N.  Y.  St.  Bep.  537. 
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commencement  of  the  action.  It  follows  that  the  lien  must 
continue  until  the  judgment  is  final,  either  for  want  of  power 
to  appeal,  or  for  failure  to  appeal  in  time.  A  final  judgment 
against  the  plaintiff  determines  that  there  was  no  cause  of  action, 
and,  therefore,  nothing  to  support  a  lien.  It  follows,  also,  that 
a  client  has  not  absolute  right  to  stop  the  litigation  after  a  judg- 
ment against  the  plaintiff  upon  the  merits ;  but  this  right  is 
subject  to  the  attorney's  lien  for  his  costs  and  the  attorney's 
approval.  While  that  judgment  remains  the  plaintiff  has  no 
cause  of  action,  and  the  attorney  has  practically,  by  the  judg- 
ment, lost  the  benefit  of  his  lien.  If  the  attorney  is  not  content 
with  the  judgment,  and  wishes  to  remove  the  advene  judgment 
as  an  obstacle  in  the  way  of  enforcing  his  lien,  his  only  remedy 
is  to  appeal  and  prosecute  the  action  to  final  judgment.  And 
this  he  may  do.  He  may,  at  his  own  expense,  prosecute  the 
appeal  against  the  wishes  of  the  client  in  order  to  obtain  a 
reversal  of  the  judgment,  so  that,  upon  a  new  trial  and  a  favor- 
able judgment,  he  may  have  the  chance  of  collecting  his  costs 
from  the  opposite  side  by  means  of  such  judgment.1 

187.  Under  the  Code  of  New  York  the  costs  recovered  in  a 
suit  belong  to  the  party  and  not  to  the  attorney.1  He  simply 
has  a  lien  for  his  compensation,  whether  this  exceeds  in  amount 
the  costs  taxed  in  the  judgment,  or  falls  short  of  the  amount  of 
such  costs.8  Thus  the  attorney  may  agree  with  his  client  to 
receive  a  share  of  the  recovery  in  addition  to  his  costs  and  dis- 
bursements, in  lieu  of  all  charges  for  his  services,  and  his  interest 
in  the  action  cannot  be  affected  by  any  compromise  made  between 
the  parties.*     But  it  seems  that  there  can  be  no  lien  for  compen- 

1  Adsit  i'.  Hall,  3  How.  Pr.  N.  S.  373.  express  or  implied,  which  b  not  restrained 

1  Wheaton  u. Ncwcombe,  16J.4S.S15;  by  law."     Smith  e.   Central   Trust  Co. 

Stow  v.  Hamlin,  11   How.  Fr.  452  ;  Gair  4  Dem.  75,  78. 

v.  Mairet,  1  Hilt.  498  ;  Enston  v.  Smith,  1  ■  Wlicaton  r.  Nowcombe,  16  J.  &  S.21S  ; 

R.D.  Smith,  318;  Moore  b.  Westerrelt.S  Rooney  b.  Second  Av.  R.  R.  Co.  IB  N.  Y. 

Sandf.  732;  Bartle  p.  Oilman,  IB  N.  T.  368;   McGregor  ■>.  Conutock,  28  N.  T; 

260,262;   Vnn  Every  v.  Adam*,  io  J,  &  8.  237;  Marshall  V.  Meech,  M  M.  V.  140; 

126.    The  amendment  in  1879  of}  66  of  Wright  v.  Wright,  70  N.T.  98,  100;  Pul- 

the   Code   of    Civil    Procedure   does   not  ver  b.  Harris,  52  N.  Y.  73;  Crotty  v.  Mc- 

stato  in  words  what  (he  attorney's  lien  la  Ktniia,  10J.&S.  192;  Crcigbton  r.  Inger- 

for,  but  loaves  this  to  be  determined  by  the  soil,  20  Barb.  541 ;  Brown  ■>.  New  York, 

provision  of  the  ™de  an  it  previously  stood,  11  Hun,  21. 

which  declared  that  "  the  compensation  of  *  Fortsman  c  Schultlng,  35  Hon,  501. 

the   attorney  is  governed  by  agreement, 
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ration,  beyond  the  taxed  coats  based  upon  an  express  agreement, 
unless  the  agreement  be  made  before  or  pending  the  action.  It 
cannot  be  based  upon  an  agreement  made  after  judgment.1 

An  attorney  who  appears  and  answers  for  the  defendant  after 
notice  that  the  parties  have  settled,  acquires  no  lien  for  costs.1 

188.  Under  the  code  the  amount  of  the  attorney's  com- 
pensation for  which  he  has  a  lien  is" undefined,  unless  there  be 
an  express  agreement  of  the  parties.8  When  the  right  is  clear 
and  only  the  amount  is  in  question,  this  may  be  determined  upon 
a  petition  and  reference,  or  by  the  judge,  or  by  a  jury  passing 
upon  an  issue  sent  to  it.  Upon  a  summary  application  by  a  client 
to  compel  the  attorney  to  pay  over  moneys  collected,  the  court  has 
jurisdiction  to  determine  the  question  of  the  amount  of  bis  com- 
pensation, where  this  is.  the  only  matter  in  dispute,  although  the 
items  of  his  account  are  such  as  in  ordinary  cases  would  subject 
them  to  taxation.4 

189.  In  New  York  the  attorney  must  take  the  same  steps 
to  establish  his  lien  upon  the  cause  of  action  that  he  was 
previously  required  to  take  to  establish  it  upon  the  Judg- 
ment; that  is,  he  must  obtain  leave  of  court  to  prosecute  the 
action  for  the  purpose  of  determining  his  right  of  recovery  in  the 
suit,  and  for  the  purpose  of  establishing  his  lien  upon  the  sub- 
ject-matter of  the  action ;  though  it  would  seem  that  he  is  not 
required  to  show  that  the  settlement  was  a  fraud  upon  him,  but 
only  that  it  inequitably  affected  his  lien  upon  the  cause  of 
action.6     After  a  settlement  between  the  parties,  the  lien  cannot 

1  Smith  v.  Central  Trust  Co.  4  Dem.  *  McCabe  a.  Foge.  69  How.  Pr.  488 ; 

73,  78.  Smith  tr.  Beum,  ST  How.  Pr.  367 ;  Tullia 

1  Howard  v.  Riker,  11  Abb.N.C.  US.  v,   Bnihnell,  65   How.   Pr.  465;   Albert 

*  In  rt  Knap].,  85  S.  Y.  884;  Wright  Palmer  Co.  v.  Van  Ordra,  64  How.  Pr. 
«.  Wright,  TO  N.  T.  96;  Zogbaum  ».  T9;  Goddard  p.  Trentmih,  34  Hon,  183; 
Palter,  55  N.  T.  120;  Manna]]  v.  Meech,  Wilber  v.  Baker,  14  Hon,  S4;  Jenkins  v. 
51  N.  Y.  140,  143,  10  Am.  Rep.  573;  Adams,  24  Hun,  SS,  600;  Dimlck  n. 
Coughlta  p.  N.  T.  C.  &  H.  K.  Co.  71  N.  T.  Cooler,  3  N.  Y.  Cir.  Pro.  141  ;  Ackerman 
443,  27  Aid.  Hep.  73 ;  Ackerman  e.  Acker-  p.  Ackerman,  14  Abb.  Pr.  229  ;  Palmer  v. 
nun,  14  Abb.  Pi.  MS;  Browne.  Hew  York,  VanOrden,  IT  J.  *  S.  89;  Thompkins  v. 
11  Hun,  21, 9  Hon,  587 ;  Roouejc. Second  Manner,  IS  J.  &  S.  511;  Ollwill  n.  Ver- 
At.  B.H.  C0.I8N.  Y.  368;  McGregor*,  denhaieen,  T  H.  Y.  Supp.  99;  Kehoe  e. 
Comrtoek,  28  N.  Y.  237;  Crolly  c.  Mo-  Miller,  10  Abb.  N.  C,  393;  Deotacta  v. 
Keniie,  10  J.  ft  S.  193.  Webb,    10  Abb.    N.   C.   393;    Qulnnaa 

•  In  re  Knapp,  85  N.  Y.   384 ;  Com-  v.  Clapp,  10  A  bb.  H.  C.  394 ;   Rnseell  ». 
mercial  Telegram  Co.  v.  Smith,  10  N.  Y.  SomerviUe,  10  Abb.  N.  C.  395 ;  ■ ' 
on  pp.  433. 
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be  enforced  upon  a  mere  motion  to  compel  the  defendant  to  pay 
the  plaintiff's,  attorney  bis  taxable  cost  by  awarding  a  judgment 
therefor.1 

No  notice  of  a  lien  on  a  judgment  which  is  exclusively  for  costs 
and  disbursements  is  required,  as  the  record  itself  is  sufficient 
notice  of  the  existence  of  .the  lien  and  a  discharge  obtained  by 
payment  of  the  judgment  to  the  client,  and  not  to  tbe  attorney, 
may  be  set  aside  on  motion.9 

189  a.  In  South  Carolina  an  attorney's  lien  is  limited  to  his 
disbursements  and  the  costs  taxed  ;  and  therefore  a  federal  court 
sitting  in  that  State  cannot  declare  a  lien  on  the  fruits  of  its  judg- 
ment for  services  rendered  in  the  state  courts  in  litigation  con- 
cerning tbe  same  subject-matter.  There  is  no  provision  by  statute 
on  the  subject,  and  that  rule  of  the  English  courts  is  followed 
strictly.8 

189  b.  Oklahoma  Territory.  —  An  attorney  has  a  lien  for  a 
general  balance  for  compensation  in  and  for  each  case  upon : 
1.  Any  papers  belonging  to  his  client  which  have  come  into  hia 
hands  in  the  course  of  his  professional  employment  in  the  case 
for  which  tbe  lien  is  claimed.  2.  Money  in  his  hands  belonging 
to  his  client  in  the  case.  3.  Money  due  his  client  in  tbe  hands  of 
the  adverse  party  or  attorney  for  such  party  in  an  action  or  pro- 
ceeding in  which  the  attorney  claiming  the  lien  was  employed 
from  the  time  of  giving  notice  in  writing  to  such  adverse  party  or 
attorney  of  such  party,  if  the  money  is  in  the  possession  or  under 
the  control  of  such  attorney,  which  notice  shall  state  the  amount 
claimed,  and  in  specific  terms,  for  what  services.  4.  After  judg- 
ment in  any  court  of  record  such  notice  may  be  given,  and  the 
lien  made  effective  against  the  judgment  debtor,  by  entering  the 
same  in  the  judgment  docket  opposite  the  entry  of  the  judgment.4 

190.  In  Tennessee  the  attorney's  lien  attaches  not  only  to  the 
judgment  but  to  tbe  property,  whether  real  or  personal,  which 
is  the  subject  of  the  litigation.5     The  attorney  is  entitled  to  an 

rfal  Telegram  Co.  t>.  Smith,  ION.  Y.  Snpp.  *  Seharlock  v.  Olind,  1  Rich.  L.  SOT  ; 

433.  Miller  o.  Newell,  30  S.  C.  123,  128 ;  Mu- 

Under  the  pretest  code  it  bcbidb  that  tbe  saehusetta  &  So.  Const.  Co.  v.  Gill  ■  Creek, 

attorney   mar   proceed   without  leave  of  48  Fed.  Rep.  US. 

court.  *  Comp.  Stan.  1890,  §  393.    The  lien 

1  Smith  v.  Biain,  67  How.  Fr.  (67.  ma;  be  dissolved  by  bond.    Camp.  Silts. 

1  Kaufmnn  v.  Keenan,  2  N.  Y.  Snpp.  1890,  §  394. 

39S.  *  Hunt  v.  McClanah.ui,  1  Hei.lt.  603; 
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equitable  Hen  on  the  property  or  thing  in  litigation  for  his  just 
and  reasonable  fees,  and  the  client  cannot,  while  the  suit  is  pend- 
ing, so  dispose  of  the  subject-matter  in  dispute  as  to  deprive 
the  attorney  of  bis  lien.1  If  property  be  attached  in  the  suit,  the 
attorney  has  a  lien  upon  such  property  for  his  fees.3  The  lien 
dates  from  the  commencement  of  the  suit,  and  its  pendency  is,  of 
itself,  notice  to  all  persons  of  the  existence  of  the  lien.  It  may  be 
preserved  and  extended  by  stating  its  existence  in  the  judgment 
or  decree.  Notice  from  the  pendency  of  the  suit  affects  not  only 
the  client,  but  his  creditors  and  purchasers,  and  the  defendant  as 
well.8 

191.  In  Vermont  an  attorney  has  a  lien  for  his  costs  upon  a 
judgment  recovered  by  him  in  favor  of  his  client;  but  this  lien 
does  not  bind  the  opposite  party  so  as  to  prevent  his  settling  or 
discharging  the  suit  and  cause  of  action.4  In  the  early  decisions 
this  lien  was  confined  to  the  taxable  costs  in  this  suit.G  But  in 
a  recent  decision  the  rule  was  established  that  the  lieu  extends 
to  the  attorney's  reasonable  fees  and  disbursements  in  the  suit 
in  which  the  judgment  was  recorded.  "  No  good  reason  can  be 
given,"  say  the  court,8  "  for  limiting  an  attorney's  charging  lien 
to  what  under  our  law  are  the  taxable  costs  in  favor  of  his  client 
in  the  suit.  If  he  is  to  be  given  a  lien  at  all  upon  a  judgment 
recovered  by  his  services,  it  should  be  to  the  extent  of  the  value 
of  bis  services  in  the  suit.  His  services  are  presumed  to  have 
been  skilfully  performed,  and  valuable  because  so  performed. 
They  enhance  his  client's  claim  presumably  to  the  extent  of  the 
value  of  his  services,  the  Bame  as  the  tailor's  services,  in  manu- 
facturing a  patron's  cloth  into  a  coat,  enhance  the  value  of  the 
materials  to  the  extent  of  the  value  of  the  services.  We  are 
aware  that  the  decisions  in  this  country  are  not  uniform  on  the 
extent  of  an  attorney's  charging  lien.  In  some  States  it  is  held 
to  cover  his  reasonable  charges  and  disbursements  in  the  suit, 

Brown  o.  Ridley,  3  Tenn.  Ch.  618 ;  Garner  Walker  i>.  Sarptnt,  14  Vt.  S47 ;  Beech  v. 

■.Garner,  I  Lea,  39;  Vanghn  v.  Vaughn,  Canaan,  14  Vt.  48S;  Smallej  o.  Clark,  SB 

IS    Heiak.  473;    Perkins    ».    Perkins,  9  Vt.  598 ;  Fairbanka  u.  Devereaux,  58  Vt. 

Heiak.  99.  3S9,  3  Atl.  Rep.  900. 

1  Hnnt  e.  McClanahan,  1  Heiak.  503 ;  *  Hearlt  b.  Chipman,  3  Aik.  163. 

Pleasanta  v.  Korlrecht,  5  Heiak.  6S4.  «  Weed  v.  Bontelle,  56  Vt.  570,  580. 

'  Pleasanta  v.  Kortrecht,  6  Heiak.  691.  48    Am.  Rep.  821 ;  Hooper  v.  Welch,  43 

•  Covington  n.  Raw,  88  Tenn.  496, 13  Vt.  169,  17!,  5  Am.  Rep.  367;  Huicbiu- 
S.  W.  Rep.  1039.  ton  v.  Howard,  15  Vc  544. 

*  Hnichinaon  r.   Pettea,   18   Vt.   614; 
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while  in  others  it  is  limited  to  the  amount  of  costs  taxable  in 
favor  of  bis  client  in  the  suit.  But  these  are  what  the  law  allows 
to  be  recovered  in  favor  of  the  prevailing  party.  They  are  taxed 
between  party  and  party,  and  not  between  attorney  and  client, 
and  are  in  no  sense  the  measure  of  the  value  of  the  attorney's 
services  and  disbursements  in  the  suit.  They  include  frequently 
court,  clerk,  witness,  and  officer's  fees,  in  the  suit,  which  the 
client  has  advanced.  I  cannot  help  thinking  that  this  class  of 
decisions  has  its  origin  in  not  observing  the  distinction  between 
taxable  costs  which,  at  the  common  law,  was  a  taxation  between 
the  attorney  or  solicitor  and  his  client,  and  taxable  costs  under 
our  statutes,  which  is  a  taxation  in  favor  of  the  recovering  party 
against  the  defeated  party." 

192.  Virginia  and  West  Virginia.  —  Formerly  the  attorney's 
lien  was  limited  to  his  fees  taxed  in  the  costs.1  But  in  the  Vir- 
ginia statute  of  1840, 2  reenncted  in  West  Virginia,8  attorneys 
are  authorized  to  make  contracts  with  their  clients  for  their  fees, 
and  their  liens  on  judgments  received  cover  not  merely  their  tax- 
able costs,  but  their  services  and  disbursements.*  While  the  lien 
is  a  special  lien  for  services  rendered  in  obtaining  the  particular 
judgment  or  decree,  yet  it  extends  to  all  services  rendered  in  ob- 
taining that  judgment  or  decree,  though  the  services  may  have 
been  rendered  in  other  suits,  if  these  are  so  connected  with  the 
principal  cause  as  to  form  the  basis  on  which  the  judgment  or 
decree  is  rendered,  or  is  essential  to  the  rendering  of  such  judg- 
ment or  decree.6 

IV.  Rule  that  there  it  no  Lien  until  Judgment  hat  been 
Entered. 

193.  An  attorney  has  no  lien  for  costs  until  a  judgment  is 
entered,  or  at  least  until  after  the  verdict;  unless  it  is  given 
upon  the  cause  of  action  by  statute,  as  is  now  the  case  in  New 
York  under  the  present  code;8  and,  until  the  lien  attaches,  the 
parties  can  settle  the  suit  regardless  of  bis  claim  for  costs.7     The 

1  Mijor  v.  Gibson,  1  Patt.  &  H.  48.  *  Code  of  Civ.  Proc.   18T9,  §  6G.    See 

1  Code  1873,  ch.  160,  §  11.  §  IBS,  supra. 

*  Code  1887,  ch.  119,  §  13.  '  Bow  York  :  Conghlin  v.  N.  T.  C.  * 

«  Renick  e.  Luilington,  16  W.  Va.  378 ;  Mud.  fiiv.  K.  Co.  71  K.  Y.  443,  27  An. 

Fowler  v.  Lewis  (W.  V«.),  14  S.  E.  Rep.  Rep.  73 ;  Wright  v.  Wright,  70  N.  Y,  93, 

447, 457.  7  Dalj,  62 ;  Roonev  u.  Second  Ar.  R.  R. 

»  Renick  v.  Lndington,  16  W.  V*.  378.  Co.  18  K.  Y.  368 ;  Manball  v.  Moech,  SI 
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retaining  of  an  attorney  to  prosecute  an  action,  and  the  com- 
mencement of  it  by  him,  gives  him  no  lien  upon  what  may  in 
the  event  of  a  trial  be  recovered  therein  ; '  for  otherwise  it  would 
not  be  in  the  power  of  the  parties  to  settle  their  controversy 
until  sach  lieu  should  be  satisfied,  and  it  would  be  in  the  power 
of  the  attorney  to  continue  the  litigation  for  his  own  benefit  in 
case  of  a  favorable  result,  without  incurring  any  liability  should 
the  result  be  adverse.1  Accordingly,  in  a  case  where  a  judgment 
was  recovered  by  a  plaintiff  in  an  action  for  assault  and  battery, 
and  he  assigned  this  to  his  attorney  as  security  for  costs,  giving 
notice  of  the  assignment  to  the  defendant,  but  upon  appeal  the 
judgment  was  reversed  and  a  new  trial  was  granted,  and  before 
the  new  trial  was  had  the  parties  settled,  and  the  plaintiff  exe- 
cuted a  release  to  the  defendant,  it  was  held  that,  tlie  assignment 
of  the  judgment  having  become  a  nullity  by  the  reversal,  the  at- 
torney bad  no  lien,  either  legal  or  equitable,  and  could  not  pro 
ceed  with  the  action  and  obtain  a  further  judgment.  The  de 
fendant,  after  a  reversal  of  the  judgment,  had  a  right  to  settle 
with  the  plaintiff,  and  was  not  bound  to  take  care  of  the  inter- 
ests of  the  attorney,  though  knowing  that  the  attorney  relied 
upon  the  fruits  of  the  action  as  security  for  his  services.  The 
defendant  owed  no  duty  to  the  attorney,  even  so  far  as  to  inform 
him  of  the  settlement,  bo  as  to  save  him  from  expending  labor 
and  money  in  preparing  for  a  new  trial.* 

N.  T.  140,  10  Am.  Hep.  572;  Crotiy  v.  31  N.E.  Rep.  846.    Other  ttstal  I  Lemon  t 

HacKeuiie,  52  How.  Pr.  54;   Shunt  v.  o.  Railroad  Co-  >  Hack.    502;   Getchell 

Shoemaker,  IB  N.  Y.  489;  Sweet  v.  Bart-  v.  Claik,  J  Matt.  309;  Brown  v.  Biglcy, 

lett,  4  San Jf.  661  ;  Tullii  v.  Bunnell,  65  3  Tenn.  Ch.  618 ;  litncnaj  d.  Chicago,  41 

How.  1'r.  465;  Brown  ■>.  New  York,   11  III.  136;  Mosclcy  v.  Norman,  74  Ala.  422. 

Hon,  31;  Sullivan   v.  O'Keefe,  53   How.  Contra:  That  an  attorney's  lien  for  coin- 

Fr.  436 ;  Christy  v.  Perkins,  6  Daly,  337  ;  panwtion  attaches  to  the  caoae  of  action. 

Qnincey    u.   Francis,  S  Abb.    N.  C.  286.  Kecnan  a,  Dorflinger,  19  How.  Pr.  153. 

Vermont:  Fool  v.  Tewksbnry,  2  Vt.  97;  In  Naw  York,  lince  the  Code  of  1679, 

Walker  v.  Sergeant,  14  Vt.  247 ;  Hatch-  the  lion  attaches  to  the  cause  of  action. 

inaon  n.  Howard,  IS  Vt.  544 ;  Hooper  v.  So  also  in  Georgia,  and  in  TpmimiT  the 

Wi-lch,43  Vt.  169,5  Am.  Hep. 267;  Weed  lien  by  statute  date*  from  the  oommeocc- 

r.  Bonielle,  56  Vt.  570,  578.    Naw  Hamp-  mem  or  the  action.    See  £§  ITS,  188,  ISO, 

thin'.  Wells    ».    Hatch,   43    N.    H.    246;  lupra. 

Young  8.  Dearborn,  27  N.  II.  324.   Maine :  '  Kirby  a.  Kirby,  1  Paige,  565. 

Potter  r.  Mayo,  3  Ma  34,  14  Am.  Dee.  *  Pnlrar  p.  Harris,  52   N.  Y.  73,  per 

211;  Gammon  n.  Chandler,  30  He.  152;  G rover,  J.    And  aee  Henchey  t,  Chicago, 

HobaoDf.  Watson,  34  Me.20,56  Am.  Dec.  41  III.  136. 

632;  Averiil  d.  Longfellow,  66  Ha.  337.  *  Pnlver  t>.  Harris,  53  N.  Y.  73,  affirm- 

Indiana:  Hanna  a.  Island  Coal  Co.  (Ind.)  ing  63  Barb.  500. 
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194.  The  entry  of  a  default  does  not  constitute  a  perfected 
Judgment,  and  the  parties  may  after  that,  and  before  an  actual 
entry  of  judgment,  make  a  bond  fide  settlement  of  the  claim  and 
costs  of  suit  without  reference  to  the  attorney's  fees.  He  has 
then  no  lien  that  can  stand  in  the  way  of  such  a  settlement.1 

An  order  of  court  after  verdict,  that  judgment  be  entered  on 
the  verdict,  is  deemed  to  be  a  judgment  so  far  as  to  give  the 
attorney  his  lien.  Such  order  is  a  final  determination  of  the 
case,  and  is  the  end  of  all  litigation  as  to  the  merits  of  the  case. 
The  time  when  the  judgment  is  entered  up  in  form  is  imma- 
terial.8 

When  exceptions  are  taken  in  the  trial  court,  and  these  are 
overruled  or  sustained  by  the  law  court,  the  certificate  of  that 
court  making  a  final  disposition  of  the  cause  is  the  final  judg- 
ment of  the  court,  and  the  attorney's  lien  attaches  when  tbe  cer- 
tificate is  received  by  the  clerk  of  the  court  in  which  the  suit  is 
pending,  and  a  subsequent  settlement  of  the  parties  cannot  be 
allowed  to  defeat  it.3 

Whether  a  final  judgment  has  been  rendered  or  not  depends 
upon  the  records  of  tbe  court  in  which  the  trial  was  pending. 
Whether  an  appeal  baa  been  taken  from  the  judgment  must  be 
shown  from  tbe  records.4  When  the  judgment  is  against  several 
defendants,  an  appeal  taken  by  one  of  them  operates  in  his  favor 
alone,  and  as  to  the  defendants  who  have  not  appealed,  the  attor- 
ney's lien  may  be  enforced  by  issuing  execution  against  them.* 

When  a  judgment  is  nullified  on  a  review,  tbe  attorney's  lien 
for  costs  on  such  judgment  is  lost.8 

196.  While  a  suit  ia  ponding  on  a  writ  of  error  in  the  Su- 
preme Court  of  the  United  States,  the  court  will  not  prevent 
the  parties  from  agreeing  to  dismiss  the  case,  though  in  the  court 
below  there  was  a  judgment  for  costs  and  the  attorney  claims  a 
lien  upon  the  judgment.  To  permit  the  attorney  to  control  the 
proceedings,  say  the  court,  would,  in  effect,  be  compelling  the 
client  to  carry  on  tbe  litigation  at  his  own  expense,  simply  for 
the  contingent  benefit  of  the  attorney.7 

1  Hooper  e.  Welch,  43  Tt.  169,  S  Am.  *  Commercial  Telegram  Co.  r.  Smith, 
fcep.  207.  10  N.  Y.  Supp.  433,  33  N.  Y.  St  Rep. 

*  Young  p.  Dearborn,  37  N.  H.  321.  44S.  • 
1  Cooky  v.  Patterson,  5!  He.  47!. 

*  Gammon  v.  Chandler,  30  He.  US, 
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193.  Therefore,  until  a  Judgment  is  entered,  the  client  may 
settle  or  compromise  the  suit  in  an;  manner  that  he  may 
think  to  be  for  liia  interest,  without  consulting  his  attorney  ;  and 
the  attorney  has  no  right  to  interfere  or  power  to  prevent  such 
settlement  or  compromise.1  If,  after  such  settlement,  the  attor- 
ney proceeds  to  enforce  judgment,  this  will  be  set  aside  as 
irregular.8 

Under  statutes  which  give  an  attorney  a  lien  upon  the  judg- 
ment and  execution  for  his  fees  and  disbursements  in  obtaining 
the  same,  he  has  no  lien  before  judgment,  for  the  lien  is  one 
that  is  expressly  created  upon  the  judgment  and  execution. 
Before  judgment  the  client  may  settle  the  action  and  discharge 
the  debtor  without  the  consent  of  the  attorney;8  or  the  client 
may  at  any  time  before  the  entry  of  jndgment  assign  his  interest 
in  the  cause  of  action  and  thus  defeat  the  lien  of  the  attorney.4 

197.  An  notion  for  unliquidated  damages  may  always  be 
settled  by  the  parties,  against  the  assent  of  the  attorney,  in  the 
absence  of  a  statute  protecting  him  from  the  beginning  of  the 
litigation.6  Thus,  where  a  person  having  a  claim  against  a  rail- 
road company,  for  damages  resulting  from  negligence,  agreed 
with  an  attorney  that  he  should  have  half  the  amount  that  might 

1  Chapman  o.  Haw,  I  Tannt  341 ;  Nel-  Pr.  N.  S.  M4  ;  Conghlin  v.  N.  T.  Cent.  ft 

•on    t>.    Wilson,    6    Bing.    968;    Clark    v.  Hud.  Riv.  R.  R.  Co.  71  N.  Y.  443,  37  Am, 

Smith,  G  M.  ft  G.  1051  ;  Francis  v.  Webb,  Rep.   75 ;  Pultor  v.  Harris,  93  N.  T.   73  ; 

7  C.  B.  731 ;  Bfunadon  e.  Allnrd,  S  E.  ft  Wright  e.  Wright,  70  N.  Y.  96  ;  Robert* 

E.  17;  Emma    Silver    Mining  Co.   (lim-  u.  Doty,  31    Hun,  188;  Reynolds  p.  Port 

ited)  p.  Emma  Silver  Mining  Co.  13  Fed.  JervU  Boot  ft  Shoe  Factory,  33  Hun,  64 ; 

Rep.  81 5  ;   Peterson  v.  Watson,  1  Blatchf.  Ebcrtaardt  e.  Schuster,  10  Abb.  S.  C.  374, 

ft  II. +S7;  BrookscSnclU  Sprsgue.+B;  391,  note;  otherwise  since  1879. 

Parcell  e.  Lincoln,  1  Spragne,930;  Getch-  *  McDowell  v.    Second  Ar.  R.   R.  Co. 

ell  v.  Clark,  5  Mass.  309;   Simmons  d.  4  Botnr.  670;  Pinder  v.  Mortis,  S  Caines, 

Almj,  103  Mats.  33;  Grant  v.  Hauttlne,  169.     See,  however,  Rasquin  v.  Knicker- 

3  H.  H.  Ml ;  Young  e.  Dearborn,  37  N.  booker  Stage  Co.  91  How.  Pr.  393. 

H.3S4;  Lament  v.  Railroad  Co.  3  Mack.  »  Simmons  p.   Alray,   103    Mass.    33; 

SO*,  47  Am.  Rep.  368 ;  Foote  t.  Tewks-  Getcbell  e.  Clark,  9  Mass.  309  ;  Conghlin 

borj,  a  Vt.  97  ;  Hutchinson  c.  Pet  tea,  18  ».  N.  Y.  Cent,  ft  Hnd.   Kir.  R.  R.  Co.  71 

Vt.  614 ;  Tillman  o.   Reynolds,   48  Ala.  N.  Y.  443,  37  Am.  Rep.  79 ;  HawkiM  v. 

3(5 ;  Parker  n.   Blighton,  33  Mich.  366 ;  Loylesi,  ,19  Ga.  9. 

Swaoatoti  v.  Morning  Star  Mining  Co.  4  *  Potter  v.  Majo,  3  Me.  34, 14  Am. 

McCrary,  2+1,  13  Fed.  Rep.  315;  Wood  Dec.  311. 

e.  Anders,  5  Bnah,  601  ;  Connor  v.  Boyd,  *  Kueterer  t>.  Beater  Dam,  56  Wit.  471, 

<3  Ala.  389.    xTewYork:  Power  ».  Kent,  14  N.  W.  Hep.  617;  Kaunas.  Island  Coal 

I  Cow.  172 ;  McDowell  i*.  Second  At.  R.  Co.  (Ind .)  31  N.  E.  Rep.  846 ;  Courtney  v. 

R.Ca.  4  Boaw.  670 ;  Shauk  v.  Shoemaker,  McGavock,  23  Wis.  633. 

18  M.  Y.  489;  Wade  e.  Orton,  13  Abb. 
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be  recovered  for  bis  services  in  prosecuting  the  suit,  and  while 
the  suit  was  pending  settled  with  the  defendant  and  gave  a 
release,  it  was  held  that  the  release  was  a  bar  to  the  farther 
prosecution  of  the  action,  though  the  defendant  bad  notice  of 
the  attorney's  interest  in  the  claim.1  If  the  attorney  has  omitted 
to  protect  himself  by  giving  notice  of  his  lien,  and  the  parties 
compromise  before  judgment,  and  with  notice  of  snob  settlement 
he  proceeds  with  the  suit  for  his  costs,  be  must  show  that  the 
adverse  party  made  the  settlement  collusively,  with  the  design 
of  defeating  the  attorney's  demand  for  his  costs  or  fees ;  and 
failing  to  show  this,  his  proceedings  will  be  set  aside.1 

198.  Where  by  statute  the  lien  is  upon  the  cause  of  action 
and  attaches  from  the  commencement  of  the  suit,  as  is  now  the 
ease  in  New  York,8  Georgia,4  and  Tennessee,6  no  settlement  or 
compromise  can  be  made  between  the  parties  which  will  affect 
the  attorney's  lien,  unless  made  with  bis  consent  or  by  leave  of 
court.  The  attorney  may  proceed  with  the  action  to  final  judg- 
ment. And,  according  to  the  practice  in  New  York,  he  may  do 
this  without  obtaining  leave  of  court.8 

But  if  the  action  be  for  unliquidated  damages,  such,  for  instance, 
as  an  action  for  personal  injuries,  the  lien  can  hardly  attach  until 
it  has  been  established  by  verdict,  when  it  becomes  for  the  first 
time  certain  and  vested.  Thus,  in  an  action  for  damages  arising 
from  assault  and  battery,  the  plaintiff  will  be  allowed  to  discon- 
tinue the  action  against  the  objection  of  his  attorney  who  insists 
that  the  suit  shall  go  on,  so  that  be  may  get  his  taxable  costs  in 
case  a  recovery  is  had.7 

And  so  where  a  lien  is  given  upon  a  cause  of  action  from  the 
time  of  giving  notice  of  it  to  the  adverse  party,  there  can  be  no 
lien  before  judgment  upon  a  cause  of  action  for  tort  which,  in 
case  of  the  death  of  the  parties  or  of  either  of  them,  would  not 
survive.8 

Where  the  attorney   has  a  lien  upon  the  cause  of    action,   a 

i  Congblin  d.  N.  T.  C.  &  Hod.  Rir.  E.  Lewii  o.  Day,  10  Weekly  Dig.  4»;  Colter 

R.  Co.  71  N.  T.  4*3, 21  Am.  R«p.  75.  v.  Greenpoint  Ferry  Co.  3  N.  T.  Civ.  Fro. 

a  McDonald  v.  Second  At.  R.  R.  Co-  146. 

iBonr.STO.  '  Cabill  v.  Cahill,9  H.   Y.  Civ.   Pro. 

*  S  IBS.  341 ;  Wade  v.   Orton,  13  Abb.  Pr.  N.  S. 

*  S  173.  444. 

*  §  190.  *  Abbott  ».  Abbott,  IS  Neb.  503,  IS  N. 

*  Fortaman  v.  Schult.ing,  33  Han,  304  ;  W.  B«p.  361. 
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settlement,  made  in  good  faith  by  the  parties  will  not  be  set  aside 
at  the  instance  of  the  plaintiff's  attorney,  where  it  appears  that 
the  sum  agreed  to  be  paid  to  his  client  exceeds  the  amount 
necessary  to  satisfy  his  lien,  and  especially  where  the  defendant 
has  offered  to  pay  this  amount  directly  to  the  attorney.1 

199.  When  an  attorney  withdraws  from  a  case  of  his 
own  motion  before  judgment,  the  court  will  impress  no  lien  in 
his  favor  on  any  ultimate  recovery,  as  a  condition  to  the  sub- 
stitution of  other  attorneys,  unless  a  special  reason  is  shown  for 
this.1 

200.  Only  the  attorney  who  is  in  charge  of  the  suit  at  the 
time  the  judgment  is  entered  is  entitled  to  this  lien  ; 3  though 
of  course  a  former  attorney  may  be  given  a  lien  by  special  agree- 
ment between  him  and  his  client.1  Counsel  employed  to  assist 
an  attorney  in  the  trial  of  a  cause  have  no  lien  for  their  services 
upon  the  judgment  recovered." 

Where  the  original  attorney  holds  an  irrevocable  power  of 
attorney  coupled  with  an  interest  in  the  claim,  in  case  a  new 
attorney  is  substituted  by  motion  of  the  party,  the  former  attor- 
ney has  rights  which  the  court  will  protect.  Thus  the  United 
States  Court  of  Claims  held  in  such  a  case  that,  where  an  attor- 
ney's fees  are  fixed  by  statute,  a  substitution  will  not  be  ordered 
until  the  original  attorney's  fees  are  ascertained  and  paid.  Where 
the  attorney's  fee  is  contingent,  the  court  will  assure  him  of  a  lien 
upon  the  ultimate  judgment,  and  secure  his  immediate  reimburse- 
ment of  the  expenses  that  have  been  incurred.8 

201.  By  contract  this  lien  may  be  availed  of  by  an  agent  not 
an  attorney  at  law,  if  lie  renders  services  of  the  same  character  as 
those  rendered  by  an  attorney  at  law.  Thus,  where  one  who  was 
not  an  attorney  was  employed  to  prosecute  a  claim  against  the 
government,  under  a  stipulation  that  he  should  receive  for  his 
services  one  half  of  the  amount  that  might  be  recovered,  and  he 

1  U  re  Tuttlo,  31  Weekly  Dig.  928.  *  Carver  v.  United  States,  7  Ct.  Ct.  499. 

*  Hektograph  Co.  it.  Four],  11  Fed.  In  this  cue  it  was  ordered  that  the  ori- 
Bep.  8-14.  ginnl  niloroer  have  and  retain  a  lien  upon 

*  Wells  r.  Hatch,  43  N.  H.  346.  the  cause  of  action,  and  papers  and  effect! 
1  /»n  Wilson,  13  Fed.  Rep.  335 ;  Ro-    of  the  client,  and  upon  the  judgment,  for 

nald  v.  Mut  Reserve  Fund  Lite  Asm.  30    his  contingent  fees  and  cost*. 
Fed.  Rep.  3!B.  To  like  effect,  see  Supervisors  of  Ulster 

1  Brown  ».  New  York,  »  Hun,  SST,  11  County  ■>.  Brodhead,  44  How.  Fr.  411,  44 
Bun,  11.  How.  Fr.  4SA. 
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employed  attorneys  and  controlled  the  suit,  and  after  many  years 
recovered  a  judgment  for  a  large  aum,  it  was  held  that  the  plain- 
tiff was  not  entitled  to  vacate  the  appearance  of  the  agent's  attor- 
ney, and  to  substitute  his  own  attorney,  without  paying  to  the 
agent,  or  his  representative,  one  half  of  the  amount  of  the  judg- 
ment, in  accordance  with  the  agreement.1 

A  party  to  a  suit  prosecuted  for  himself,  and  others  having  a 
like  interest,  is  entitled  to  a  lien  for  his  reasonable  costs,  counsel 
foes,  charges,  and  expenses  incurred  in  the  proper  prosecution  of 
the  suit,  and  such  lien  may  be  enforced  against  the  trust  funds 
brought  under  the  control  of  the  court  by  the  suit  so  instituted.* 

201  a.  An  attorney  has  a  lien  upon  a  fund  recovered  by 
his  aid  paramount  to  the  claims  of  persons  interested  in  the  fund 
or  their  creditors.8  The  lien  in  such  case  exists  without  the  aid 
of  the  statute.4  An  attorney,  who  has  rendered  services  in  a 
partition  suit,  has  a  lien  for  those  services  upon  his  client's  share 
of  the  proceeds,  paramount  to  the  claims  of  third  persons  to  whom 
the  client,  pending  the  suit,  assigns  and  mortgages  his  interest  in 
the  property  as  security  for  money  owing  them  by  him.1'  An 
attorney,  who  by  bis  services  has  procured  a  will  to  be  set  aside 
and  established  his  client's  right  to  share  in  the  estate  of  the  tes- 
tator, acquires  an  equitable  lien  for  his  fees  upon  the  fund  bo 
secured  to  his  client,  and  is  entitled  to  priority  of  payment  over 
a  judgment  creditor  of  the  latter  whose  lien  attached  after  the 
contract  for  such  professional  services  was  entered  into.8 

201  o.  The  lien  being  upon  the  Judgment  obtained  by  the 
attorney,  it  follows  that  the  defendant's  attorney  can  have  no 
lien,  unless  a  judgment  for  coats  or  in  set-off  is  obtained.7  There 
are,   however,   some  decisions   not  consistent  with   this  general 

1  Dodeo  v.  Suhell.   SO  Blalchf.  GIT,  10  5S7  J  Central  R.  R.  Co.  v.  Pettus,  113  U. 

Abb.  N.  C.  465,  12  Fed.  Rep.  SIS.     Wal-  S.  116,  S  S.  Ct.  387. 

lace,  J.,  Hid  !  "If  theagent  had  been  an  *  Puett  i:  Beard,  86  Ind.  172.    See,  also, 

attorney,    the     agreement     and     services  Stratton  v.  Hussey,  S3  Me.  286  ;  Andrews 

would  hare  created  a  lien.    There  is  no  v.   Morse,  1!   Conn.   444,    31  Am.  Dec. 

magic  in  the  name  'attorney'  which  con-  7S9. 

jure,  up  a  lien.    It  <■  the  nature  of  the  *  Hanna  »  Island  Coal  Co.  (Ind.)  31  N. 

sertlces,  and  the  control,  actual  or  potcn.  E.  Rep.  846. 

tial,  which  the  mechanical  or  professional  *  Boyle  o,  Boyle,  106  N.  T.  614,  IS  N. 

laborer  has  orer  the  object  intrusted   lo  E.  Rep.  703. 

him,  whli'h  determines  whether  a  Hen  it  s  Justice  v.  Justice,  US  Ind.  301,  16  N. 

or  is  not  conferred."  E.  Rep.  613. 

3  Trustees  t>.    Greenongh,   105    U.   B.  '  §  S90. 
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proposition.  Thus  it  has  been  held  that  the  attorney  of  bond- 
holders who  have  unsuccessfully  resisted  a  suit  by  other  bond- 
holders to  foreclose  the  mortgage  security  may  be  allowed  a  lien 
upon  the  dividends  which  would  go  to  these  bonds,  and  that  pur- 
chasers of  the  bonds  pendente  lite  took  subject  to  such  lien.1 

202.  No  lien  exists  upon  a  Judgment  rendered  in  a  court 
not  of  record  for  services  performed  in  such  court  in  obtaining 
the  judgment.  In  such  courts  there  are  no  attorneys,  in  the 
sense  in  which  the  term  is  used  in  courts  of  record;  and  it  ia 
said  to  be  only  in  respect  of  the  office  of  attorney  or  solicitor  that 
the  lien  exists.  Besides,  courts  not  of  record  possess  only  limited 
jurisdiction,  and  have  no  such  equitable  control  over  their  judg- 
ments as  will  enable  them  to  adjudicate  upon  and  enforce  liens 
thereon.3  Therefore  no  lien  exists  for  services  rendered  by  an 
attorney  in  a  justice's  court,  nor  in  a  probate  court;8  nor  was 
there  such  a  lien  for  services  rendered  in  the  Surrogate's  Court 
of  New  York,  before  that  court  was  made  by  statute  a  court  of 
record;4  and  whether  there  is  since  that  statute  seems  to  be  a 
disputed  question. 

But  the  attorney's  lien  extends  to  an  award  of  arbitrators.6 

1  Mabone  c.  Southern  Tel.  Co.  33  Fed.  inquiry.  They  did  work  and  labor  for 
Rep.  703,  TOl.  Hughes,  J., 'delivering  the  their  own  clients  at  tba  special  instance 
judgment  said :  "  When  the  petition  of  and  request  of  those  clients,  and  are  enti- 
these  counsel  for  an  allowance  on:  of  the  tied  to  a  quantum  meruit  compensation 
general  fund  in  court  whji  before  mr,  I  had  from  some  source.  Primarily,  it  should 
no  hesitation  in  dismissing  it  The  labors  probably  come  from  their  client*  person- 
of  these  counsel  were  adverse  to  the  par-  ally,  but  these  are  residents  of  a  distant 
posts  of  the  suit,  and  wholly  obstructive.  State, and  may  not  be  solventoraceessible. 
They  were  not  directed  to  the  benefit  of  Petitioners  prefer  to  look  to  the  fund 
the  fund,  and  did  not  inure  to  it*  benefit,  near  at  band,  in  this  court,  which  has 
There  was,  In  my  opinion,  no  imaginable  accrued  from  the  bonds  of  their  clients 
ground  on  which  a  claim  against  the  fond,  which  they  proved  In  the  cause,  and  upon 
on  their  part,  could  be  vested,  and  their  which  a  dividend  was  decreed." 
petition  was  dismissed.  The  question  now  >  Flint  t.  Van  Dusea,  36  Hon,  60S; 
is  a  different  one,  These  petitioners  ren.  Fox  v.  Jackson,  8  Barb.  395  ;  Read  v. 
dered  various  services  as  counsel,  under  Joselyn,  1  Sheld.  (N.  Y.)  60;  Eisner  v. 
■he  direction  and  at  the  command  of  their  Avery,  3  Dem.  (N.  Y.}  166.  See  In  n 
immediate  clients.  They  did  their  mas-  Halsey,  13  Abb.  N.  C.  116.  See,  how- 
ler's bidding,  at  the  request  and  for  the  ever,  8  SOI. 
supposed  Interests  of  their  clients.  How  a  HcCaa  ».  Grant,  43  Ala.  363. 
valuable  or  effectual  their  work  was  to  the  *  Flint  o.  Van  Dusen,  36  Han,  60ft. 
general  fund,  or  even  to  their  especial  Such  a  lien  was  said  to  exist  in  Eisner  v. 
clients,  is  not  to  the  point  in  the  present  Avery,  3   Dem.   (N.   Y.)  1GG.    But  in  a 

6  Hutchinson  v,  Howard,  15  Vt.  511.    See  1 113. 
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V.  Settlement  of  the  Suit  by  the  Parties  before  Judgment,  in 
Fraud  of  the  Attorney. 
203.  A  settlement  made  by  the  parties  before  judgment,  in 
fraud  of  the  attorney's  rights,  and  with  the  intention  to  cheat 
him  out  of  his  costs,  would  be  set  aside  so  as  to  allow  the  suit,  to 
proceed  for  the  purpose  of  collecting  his  costs.1  Slight  circum- 
stances are  often  regarded  as  competent  proof  of  collusion,  —  as 
that  the  party  has  a  good  cause  of  action  for  a  larger  sum  than 
that  received  in  settlement,  and  is  irresponsible  and  unable  to 
satisfy  his  attorney's  costs ;  or  that  there  is  an  appearance  of  con- 
cealment in  the  settlement ;  and  in  some  cases  it  seems  to  be  held 

later  cafe  it  wss  held   that  §  66  of  Che  In  Coughlin  n.  N.  Y.  Cent.  &  Hud.  Rir. 

Code  of  Civil  Procedure,  as  amended  in  11.  R.  Co.  Tt  N.  T.  443,  448,  27  Am.  Rep. 

1379,  does  not  apply  to  surrogates*  courts,  TS,  Earl,  J.,  said:  "There  are  many  cases 

bemuse  in  these  tribunals  anions  are  nn-  where  this  has  been  allowed  to  be  done.     It 

known.     The  lien  established  under  that  isimpossihlctoascertainpreciBely  whonthis 

clanse  of  the  code  is  for  service*  of  the  practice  commenced,  nor  how  it  originated, 

attorney  In  an  action,  and  i>  confined  to  nor  upon  what  principle  it  was  based.    It 

actions   for    the    recovery    of    money,  or  wasnotopon  the  principle  of  alien,  because 

actions  wherein  a.  demand   for  money  is  an  attorney  has  no  lien  upon  the  cause  of 

asserted  by  wny  of  counter-claim.    The  action,  before  judgment,  for  his  cohCh;  nor 

surrogates'  courts  have  no  jurisdiction  to  was  it  upon  the  principle  that  his  services 

try  and  determine  such  a  cause.    Smith  p.  had  produced  the  money  paid   his  client 

Central  Trust  Co.  4  Den.  75.  upon  the  settlement,  because  that  could 

1  Swain  v.  Senate,  G  Boa.  ft  Pul.  99  ;  not  be  known,  and  in  fact  no  money  may 

Cole  ■>.  Bennett,  6  Price,  16;  Mono  v.  have  been  paid  upon  the  settlement.     So 

Cooke,  13   Price,  473;  Brnnsdon  v.  Al-  faraa  I  can  perceive,it  waabaaed  upon  no 

lard,2E.4E.  19.     Hew  York :  Talcott  principle.    It  was  a  mere  arbitrary  exer- 

0.  Brunson,  4  Paige,  501 ;  Tnllil  v.  Bush-  cise  of  power  by  the  courts ;  not  arbitrary 

nell,  65  How.  Pr.  465;  Rasquin  v.  Knfck-  in  the  sense  that  it  was  unjust  or  improper, 

erbocker  Stage  Co.  12  Abb.   Pr.  824,  SI  but  in  the  sense  that  it  wan  not  bssed  upon 

How.  Pr.  293;  Sweet  v.  Bartlett,  4  Sandf,  any  right  or  principle  recognized  in  other 

661 ;  EKmick  e.  Cooler,  3  N.  Y.  Civ.  Proc.  cases.    The  parties  being  in  court,  and  a 

Rep.  141 ;  Zogbaum  v.  Barker,  66  Barb,  suit  commenced  and  pending,  for  the  pur- 

341 ;   Dictz  v.  McCellum,  44   How.   Pr.  pose  of  protecting  attorneys  who   were 

493;  Keenan  v.  Dorflinger,  19  How.  Pr.  their  officers  and  subject  to  their  control, 

153;  Owen  v.  Mason,  18  How.  Pr.  156;  the  courts  invented  this  practice  and  as- 

The  Victory,  Blatch.  &  H,  443,  per  Beits,  Burned  this  extraordinary  power  to  defeat 

J.     Georgia:    McDonald    t>.   Napier,   14  attempts  to  uheattbeattorneysoutof  their 

Ga.  89  ;  Jones  v.  Morgan,  39  Ga.  310,  99  costs.    The  attorneys'  fees  were  fixed  and 

Am.  Dec  453.    Vermont:  Hutchinson  v.  definite  sums,  easily  determined  by  taxa- 

Pettes,  18  Vt.  614.    Minhigen :  Parker  v.  tion,  and  this  power  waa  exercised  to  «e- 

Bliguton,  32  Mich.  266.     Alabama:    Ex  cure  them  their  fees." 

parte  Lehman,  59   Ala.  631 ;  Jackson  v.  Under  the  present  Code  'of  Mew  York, 

Clopton,  66  Ala.  29;  Mosely  v.  Norman,  the  attorney  baa  complete  protection  from 

74  Ala.  421.  the  beginning  of  the  action.    §  1U. 
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that,  a  settlement  or  compromise  of  a  good  cause  of  action  without 
the  consent  of  the  attorney  is  ineffectual  to  deprive  the  attorney 
of  his  lien,  though  there  is  no  other  evidence  of  any  intention  to 
deprive  the  attorney  of  hie  lien.1  But  generally,  auspicious  circum- 
stances alone  are  not  enough  to  authorize  the  court  to  interfere  for 
the  attorney's  protection.  There  must  be  something  to  show  that 
the  judgment  debtor  fraudulently  colluded  with  the  judgment 
creditor  to  defeat  the  attorney's  lien.3  Fraud  must  not  only  be 
alleged,  but  proved.8 

The  mere  fact  that  the  parties  to  a  suit  make  a  settlement 
after  verdict,  but  before  entry  of  judgment  and  pending  a  stay  of 
proceedings,  is  not  conclusive  that  the  parties  acted  collusively 
to  defraud  the  attorney  of  his  rights.  Something  more  must  be 
shown.4  Baron  Parke  on  this  point  justly  said :6  "It  is  quite 
competent  to  parties  to  settle  actions  behind  the  backs  of  the 
attorneys,  for  it  is  the  clients  action  and  not  the  attorney's.  It 
must  be  shown  affirmatively  that  the  settlement  was  effected  with 
the  view  of  cheating  the  attorney  of  his  costs."  The  burden  of 
proving  collusion  or  bad  faith  in  the  settlement  rests  with  the 
attorney. 

Where  a  judgment  is  not  vacated  by  an  appeal,  but  is  merely 
suspended,  the  lien  attaching  to  it  is  also  suspended,  bnt  upon 
affirmance  of  the  judgment  attaches  again  with  full  force.  If  the 
client  compromises  the  judgment  pending  an  appeal,  the  attorney 
may  still  enforce  his  lien." 

204.  Even  after  judgment,  if  the  debtor  acts  in  collusion 
with  his  creditor  and  pays  him,  with  the  intention  of  cheating 
the  attorney  out  of  his  lien,  the  debtor  is  not  protected  in  mak- 
ing such  payment,  though  he  has  received  no  actual  notice  of  the 
lien.7    If  notice  of  the  attorney's  lien  has  been  given  to  the  adverse 

'Skragg*  v.  Hill  (Ky.),  14  S.  W.  Rep.  Wilson,  S  Bing.  568;  Jonei  v.  Bonner,  9 

363.     Set,  however,   Rowa    v.   Fogle,   88  Kxrh.  230;  Wade  v.  Orion,  IS  Abb.  Fr. 

Ktr,  105, 10  S.  W.  Rep.  436.  N.  S.  444. 

*  Francis  ».  Webb,  7  G.  B.  731 ;  Clark  *  Jordan  b.  Hunt,  3  Dowl.  P.  C.  666. 

r.  Smith,  6  H.  &  Q.  1051 ;  Nelson  v.  Wil-  *  Covingion    e.   Ban,  88  Teno.  496,  11 

ton,  6  Bing.  S68.  8.  W.  Rep.  1033. 

*  Uannn  r.  Iiland  Coal  Co.  (Ind.)  31  '  Heart!  p.  Chipman,  3  Aik.  163 ;  Helf- 
N.E.Rep.84G.  "  Chnractoriiing  a  trant-  tern.  Mount,  17  N.  J.  L.  43S;  Howard  v. 
iction  ai  fraudulent  doe»  not  make  it  m  in  Osceola,  82  Wig.  453:  Rasquin  v.  Knicler- 
lew  anleas  it  if  ao  in  fact.''    Per  Fox,  J.  booker  Stage  Co.  13  Abb.  Fr.  334,   SI 

*  Wright  t>.  Bnrrougbet,  3  C.  B.  344 ;  How.  Pr.  393. 
Franeit  v.  Webb,  1  C.  B.  731;  Kelfon  v. 

187 


Jy  Google 


§§  204  a,  205.]        attorney's  special  lien. 

party  and  the  latter  disregards  the  notice  and  pays  the  judgment, 
or  compromises  it  with  the  client,  such  adverse  party  is  liable  to 
the  attorney  for  the  amount  of  his  lien.1 

A  settlement  of  a  judgment  in  an  action  for  damages  for  a 
personal  injury,  effected  by  the  defendant's  attorney  with  the 
plaintiff,  a  married  woman,  without  notice  to  her  counsel,  may 
be  set  aside  as  fraudulent  and  not  binding,  even  without  placing 
it  upon  the  ground  that  the  plaintiff's  attorney  has  a  lien  for  his 
fees,  and  that  the  settlement  was  made  in  fraud  of  his  rights.1 

But  even  as  regards  a  settlement  before  judgment  without  the 
attorney's  consent,  the  courts  so  far  take  notice  of  and  regard 
the  equitable  claim  of  the  attorney  to  be  paid  for  his  services  in 
the  case,  that,  wherever  the  party  ia  obliged  to  ask  the  aid  of  the 
court  to  enforce  or  carry  into  effect  his  settlement,  the  court  will 
refuse  its  assistance  if  any  want  of  good  faith  to  the  attorney  be 
discovered  in  the  transaction.8  The  fact  that  there  was  no  con- 
sideration, or  no  adequate  consideration,  for  the  settlement  and 
discharge  of  the  suit,  is  evidence  of  bad  faith.4 

204  a.  The  lien  doea  not  exist  after  the  client  has  accepted 
satisfaction  of  his  Judgment,  and  it  doea  not  attach  to  property 
received  in  satisfaction  of  it.  After  an  attorney  had  procured  a 
judgment  against  a  railroad  company,  all  its  property  and  fran- 
chises were  sold  to  satisfy  various  liens.  The  client  and  others 
became  purchasers,  the  company  was  reorganized,  and  stock  was 
issued  to  the  purchasers,  by  mutual  agreement  among  them,  in 
payment  of  their  claims  against  the  old  company.  Liens  prior  to 
the  judgment  procured  by  the  attorney  absorbed  all  the  purchase- 
price.  It  was  held  that  the  attorney  had  no  lien,  by  virtue  of  the 
judgment,  on  the  stock  which  was  issued  to  his  client.5 

206.  A  court  of  admiralty  will  not  allow  an  out-door 
settlement  of  a  suit  by  a  seaman  for  wages,  made  without  the 
concurrence  of  his  proctor,  to  bar  his  claim  for  costs.     Notwith- 

1  Naw  Jerasy:  Baraei  e.  Taylor,  30  N.  J.  L.  518;  Campbell  v.  Terney,  T  N.J.  L. 

J.  Eq.  467;  Ucister  r.  Mount,  IT  N.  J.  L.  IBS. 

438;  Bradene.  Ward,  42  N.J.  L.  518.     In  s  Voell  v.  Kelly,  64  Wis.  SOI,  25  N.  W. 

thin  State  the  attorney 'night  of  lien  exists  Hep.  536. 

only  where  he  has   received  the  money  *  Young  v.  Dearborn,  27  N.  H.  SS4. 

upon  the  judgment,  or  has  arretted  it  in  *  Young  v.  Dearborn,  37  N.  H.  324. 

transitu,  or  where  the  defendant  ha*  paid  *  Morton  v.  Iltllam,  89  Ky.  165,  IS  8. 

■he  money  after  receiving  notice  of  the  W.  Rep.  IS7 ;  Whittle  v,  Newman,  34  Ga. 

attorney'!  lien.    Braden  t>.  Ward,  42  N.  377. 
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standing  the  settlement,  the  court  will  retain  the  suit  and  allow 
the  proctor  to  proceed  for  costs.1  The  coort  will  consider  a  settle- 
ment so  made,  unless  explained,  to  have  been  made  for  the  purpose 
of  depriving  the  proctor  of  his  costs.  Collusion  to  defeat  the  lien 
of  an  attorney  is  at  law  a  ground  for  avoiding  a  settlement  so  far 
as  the  attorney  is  concerned.  But  a  court  of  admiralty  proceeds 
upon  a  broader  principle  in  protecting  the  proctor.  Costs  are 
treated  as  his  distinct  and  exclusive  right,  although  nominally 
granted  to  the  party.  They  are,  moreover,  granted  or  denied, 
according  to  the  merits  and  equities  of  the  party  in  relation  to  the 
subject-matter  of  the  litigation.  Accordingly,  where  a  suit  for 
wages  had  almost  reached  a  hearing,  and  the  proctor  had  incurred 
large  expenses,  when  the  libellant  made  a  secret  settlement  and 
gave  a  release  in  full,  and  it  appeared  that  he  had  a  good  cause 
of  action  for  more  than  the  amount  paid  in  settlement,  the  court 
protected  the  proctor,  and  decreed  the  payment  of  costs  to  him, 
notwithstanding  the  settlement.3 

In  suits  for  personal  torts,  settlements  made  by  seamen  in  the 
absence  of  the  proctor  are  allowed  when  deliberately  made  for 
a  consideration  not  shown  to  be  inadequate,  and  the  proctor  is 
tendered  his  costs.  The  latter  will  not  be  allowed  to  proceed 
with  the  suit  merely  because  he  objects  to  the  settlement.3  And 
even  though  the  proctor  is  not  protected  in  the  settlement,  if 
this  be  made  in  good  faith,  and  the  situation  of  the  respondent 
was  such  that  there  was  more  danger  of  undue  influence  upon 
him  than  upon  the  libellant,  the  proctor  will  not  be  allowed  to 
proceed  with  the  suit  to  recover  his  costs.*  In  a  suit  for  a  tort 
the  respondent  is  not  bound  to  regard  the  costs  of  the  libel- 
lant's  proctor  in  the  light  of  a  lien  on  him  or  on  any  funds  under 
his  control;  because  no  costs  could  exist  until  damages  had 
been  decreed  against  the  respondent,  and  because  a  recovery  in 
such  a  snit  does  not  conclusively  carry  costs  as  an  incident  in 
admiralty.6 

i  Brig  Planet,  I  Sprftgae.ll;  Collinau.  *  The  Victory,  Blutch.  &  R.  418. 

Nidkcraon,    1    Bpragne,    ]2fi;    Angel]    v.  "  Brooks  v.  Snell,  1  Spittle,  48. 

Bennett,  1   Spragne,   85;    The   Victory,  *  Puree]  I  v.  Lincoln,  1   Spragne,  330; 

Blitch.  &    II.    443;    The    Surah    Jane,  Peieraon  o.  Watson,  BUtcb.  &  H.  487. 

BUtcb.  &  H.  40]  ;  Collini  v.  Hathaway,  '  Peterson    o.   Watson,   Bbttcb.  t  II. 

Olc.  176;  Ship  Cabot,  Newb.  Adra.  348;  487. 
Trust  e.  The  Dido,  1   Haz.  P«.  Beg.  9 ; 
Gainst  a.  Travis,  Abb.  Adm,  297. 


*  Google 


§  206.]  attorney's  special  lien. 

VI.  Lien  upon  the  Cause  of  Action  by  Agreement  or  Assignment. 

206.  Unless  the  cause  of  action  be  assignable  in  its  na- 
ture, the  client  cannot  give  his  attorney  any  lien  upon  it 
which  will  prevent  a  settlement  by  the  parties,  even  by  agree- 
ment.1 Although  in  such  case  there  be  a  definite  agreement  for 
a  Hen  in  which  the  amount  of  the  fees  is  fixed,  and  the  defendant 
is  notified  of  this  at  the  commencement  of  the  action,  the  attor- 
ney can  have  no  lien  before  judgment  is  rendered.  A  claim 
against  a  town  for  personal  injuries  caused  by  a  defective  side- 
walk is  not  an  assignable  cause  of  action,  and,  therefore,  an 
agreement  by  the  plaintiff  to  give  his  attorney  for  his  fees  half 
of  the  amount  that  lie  might  recover  in  the  action  creates  no  lien 
upon  the  cause  of  action,  and  does  not  prevent  the  defendant 
from  making  a  settlement  with  the  plaintiff  and  paying  him  a 
sum  of  money  for  a  release  and  discontinuance  of  the  action 
against  the  attorney's  protest.  The  attorney  had  no  vested 
interest  in  the  claim,  and  no  lien  even  for  his  taxable  costs.3 

Where,  in  an  action  to  recover  land  which  the  plaintiff  claimed 
was  held  under  fraudulent  sales  and  transfers,  the  plaintiff  en- 
tered into  an  agreement  with  his  attorney  whereby  he  was  to 
receive  for  his  services  a  part  of  the  property  that  might  be 
recovered  in  the  action,  and,  pending  the  litigation,  the  plaintiff 
settled  with  the  defendant,  it  was  held  that  the  attorney,  who 
had  taken  no  steps  to  perfect  a  lien  in  accordance  with  the  stat- 

1  Swansion  d.  Morning  Star  Mining  Hud.  Hi  v.  B.  R.  Co.  71  N.  T.  443.  !7  Am. 
Co.  13  Fed.  Rep.  £13,  14  Rep.  SSI;  Rep. 75  (reversing  8  Han,  136);  Eberhardt 
Hanna  v.  Island  Conl  Co.  (Ind.)  31  N.  E.  v.  Schuster,  10  Abb.  N.  C.  S74, 391.  note; 
Rep.  846;  Newell  e.  West,  149  Mass.  520,  McBratney  v.  11  W.  &  O.  R.  It.  Co.  17 
21  N.  E.  Rep.  954.  An  agreement  be-  Hun,  385,  87  N.  T.  467;  Sullivan  ■. 
tween  an  attorney  at  law  and  his  client  for  O'Keefe,  53  How.  Fr.  426;  Brooks  v. 
the  payment  of  a  certain  sum  for  the  Hanlbrd,  15  Abb.  Pr.  342;  Quincey  ■>. 
former's  professional  services  in  proaecut-  Francis,  6  Abb.  N.  C.  286  ;  Pulver  c.  Har- 
ing  Alabama  claims  of  the  client,  recited  ris,  52  N.  T.  73  (affirming  62  Barb.  500) ; 
that  the  snm  agreed  upon  "should  in  Wright  i\  Wright,  70  N.  Y.  96  (affirming 
some  form  be  charged  upon  or  paid  out  of    9  J.  &  S.  432). 

any  sums  to  be  recovered  on  the  Alabama        Otherwise  by  statute  since  1879.    See 
claims."   It  was  held  that  there  was  no    §  IBS. 

effective  assignment  to  the  attorney  of  any        Wisconsin  :  Voell  v.  Kelly,  25  N.  W. 
right  in  those  claims,  and   thai,  even  if    Rep.  536,  per  Cole,   C.  J. ;  Knsierer  v. 
there  were,  the  United  States  statute  (R.    Beaver  Dam,  56  Wis.  471,  43  Am.  Rep. 
S.  5  3477)  would  render  the  assignment    725,  14  N.  W.  Rep.  617. 
void.  >  Kuaterer    it.   Beaver   Dam,    56  Wis. 

New  York:  Coughlin  e.  N.  T.  Cent.  &    471,43  Am.  Rep.  725,14  H.  W. Rep. 617. 
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ate,  could  not  intervene  to  continue  the  suit  by  virtue  of  the  con- 
tract1 

207.  An  action  for  slander  or  libel,  or  for  assault  and  bat- 
tery, is  not  assignable ;  and  the  attorney  can  have  no  lien  on 
the  cause  of  action  before  judgment.  Though  the  client  prom- 
ised the  attorney  before  the  suit  was  begun  that  he  should  re- 
ceive for  his  services  the  damages  that  might  be  recovered,  the 
client  may  discontinue  the  suit  at  any  time  before  judgment  with- 
out the  attorney's  consent.3  Even  under  the  new  Code  of  New 
York,  the  attorney's  lien  does  not  attach  so  as  to  prevent  a  dis- 
continuance of  the  action  without  costs  when  the  plaintiff  has 
forgiven  the  defendant,  and  the  parties  want  the  further  prosecu- 
tion of  the  action  stopped.8  Whenever  the  cause  of  action  is  for 
tort,  and  would  not  survive  the  death  of  either  of  the  parties,  the 
attorney  is  not  entitled  to  a  lien  upon  it.1 

In  like  manner  a  cause  of  action  for  personal  injuries,  incurred 
through  the  negligence  of  a  person  or  corporation,  is  not  assign- 
able in  its  nature,  and  does  not  survive  a  settlement  by  the  parties 
before  judgment  without  consent  of  the  attorney.6 

208.  Where,  however,  the  action  is  founded  upon  a  ne- 
gotiable instrument,  or  a  contract  in  writing,  which  is  in  the 
attorney's  possession,  his  lien  attaches  to  the  contract  before 
judgment,  and  his  client  can  make  no  settlement  or  assignment 
of  the  action  without  discharging  his  attorney's  fees.8  The  lien 
in  Bucb  case  attaches  from  the  time  the  contract  is  delivered  to 
the  attorney  and  he  commences  the  action.  In  such  case  the 
lien  attaches  not  only  for  his  attorney's  services  rendered  in  that 
suit,  but  also  for  his  general  account  for  professional  services  ren- 
dered the  client.  The  settlement  or  assignment  is  subject  to  the 
attorney's  general  lien.7     In  such  case,  also,  the  rule  that  a  bond 

1  Lavender  v .  Atkins.  90  Neb.  SOS,  99  *  Knalerer   v.  Bearer  Dam,  36   Wis. 

S.  W.  Rep.  467.  471,  14  N.  W.   Rep.  617,  43  Am.  Rep. 

1  Quince;  f.Ftancu.S  Abb.  N.C.SS6;  715. 

Miller  v.  Newell,  20  a  C.  123, 47  Am.  Rep.  •  Congblin  v.  S.  T.  Cent.  &  Hud.  Riv. 

833;  Cab.il  J  v.  CahilL  9  K.  Y.  Civ.  Pro.  R.  R.  Co.  71  N.  T.  443,  449,  per  Earl,  J., 

941 ;  Hanna  u.  Island  Coal  Co.  (Ind.J  31  27  Am.  Rep.  75  ;  Courtney  v.  HcGarOck, 

N.  E.  Rep.  846.  23  WU.   619,   622 ;  Kuaterer  v.   Beaver 

K«v  York  :  reiver  p.  Harris,  62  Barb.  Dam,  56  Wis.  471,  43  Am.  Rep.  725,  14 

M0,  affirmed  52  N.  T.  73.  N.   W.  Rep.   617  ;  Howard   e.   Osceola, 

*  Cabill  p.  Cahill,  9  Civ.  Pro.  941.  29  Wis.  453;  Dennett  n.  Culls,  11  N.  H. 

•  Abbott  v.  Abbott,  18  Neb.  503,  96  N.  163. 

W.  Rep.  361.  '  Schwartz  it.  Schwarts,  21  Hun,  33. 
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fide  settlement,  payment,  or  assignment  of  the  cause  of  action 
made  before  judgment,  without  notice  of  the  attorney's  lien,  pre- 
vails against  the  lien,  has  no  application ;  neither  has  the  rule 
that  the  attorney's  lien  upon  a  judgment  yields  to  the  right  of  set- 
off of  the  opposite  party.1 

The  attorney  may  be  in  effect  an  assignee  of  the  judgment  by 
virtue  of  the  law  that  gives  hint  a  lien  upon  it,  so  that  his  lien 
wilt  be  effectual,  though  he  does  not  hold  the  contracts  upon 
which  the  judgment  ia  based.  Thus,  in  a  suit  against  a  corpo- 
ration to  enforce  payment  of  debts,  if  the  attorney  succeeds  in 
bringing  a  fund  under  the  control  of  the  court  for  the  common 
benefit  of  a  class  of  creditors,  he  is  entitled  to  reasonable  costs 
and  counsel  fees  out  of  the  fund,  both  as  regards  the  claim  of  the 
complainants  who  employed  him,  and  as  regards  other  creditors 
who  come  in  and  secure  the  benefit  of  the  proceedings.  If  after 
decree  and  pending  the  proof  of  claims,  the  corporation  buys  up 
all  the  claims,  the  attorney's  lien  upon  the  fund  is  not  defeated,3 
provided  the  law  of  the  State  where  the  suit  was  pending  entitles 
the  attorney  to  a  lien  upon  the  decree,  in  such  manner  that  he  is 
regarded  as  an  assignee  of  the  decree  to  the  extent  of  liia  fees. 
The  right  of  the  attorney  in  such  case  is  superior  to  any  which 
the  defendant  corporation  could  acquire  subsequent  to  the  decree, 
by  the  purchase  of  the  claims  of  the  creditors.8 

VII.  When  the  Attorney  ia  required  to  give  Notice  of  his  Lien  to 
the  Judgment  Debtor. 
209.  'Where  the  Judgment  is  for  damages  as  well  as  for 
coats,  the  attorney  should  give  notice  of  his  lieu  to  the  judg- 
ment debtor ;  otherwise  he  will  not  be  protected  against  a  settle- 
ment of  the  judgment  with  bis  client.1    But  the  notice  affords 

1  Schwarti  u.  Schwartz,  21  Hon,  S3.  How.  Pr.  54;  Owen  n.  Mason,  IB  How. 

1  TrusiefB  v.  Greenough,  109  U.  S.  527 ;  Pr.  1 56 ;  Ackerman  u.  Ackerman,  14  Abb. 

Central   Railroad   e.   Pettus,    113   U.  S.  Pr.  839;  Bishop  v.  Garcia,  14  Abb.  Pr. 

116.  (N.S.)69,72;  Le.ber  b.  Hoessner.S  Hun, 

'  Central  Railroad  «.  Petto*,  113  U.  S.  317  ;  Martin   v.  Hawks,   15  Johns.  406; 

116.  St.  John   v.   lliefendorf,   13   Wend.  961  ; 

•  Welsh  v.  Hole,  1  Dong.  238,  per  Lord  Carpenter  v.  Sixth  At.  R.  R.  Co.  1  Am. 

Mansfield ;  Read  e.  Dapper,  6  T.  R.  361 ;  L.  Keg,  f N.  S.)  410 ;  Nrcoll  v.  Nicoll,  16 

Mitchell  e.  Oldfleld,  4  T.  R.  133.  Wend.  446 ;  Pinder  t>.  Morris,  3  Caines, 

New  York:  PulYer  e.  Harrii,  OS  N.  T.  16S;  Power  b.  Kent,  1  Cow.  103;  Ten 

73 ;  Manhall  v.  Meech,  51  N.  Y.  140, 10  Broeck  v.  De  Witt,  10  Wend.  617  {  Pearl 

Am.  Rap,  57S;  Crottv  r.  Mackenxie,  G3  v.  Bobftcbek,  3  Daly,  138. 
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anch  protection,  so  that,  if  the  debtor  afterwards  pays  tbe  judg- 
ment, he  does  so  in  his  own  wrong  ;  for  the  attorney  may  proceed 
with  the  execution  against  the  debtor,  and  enforce  payment  of  it 
to  the  extent  of  hie  fees  and  disbursements.1  The  circumstance 
that  a  dispnte  may  exist  concerning  the  amonnt  of  his  compensa- 
tion or  bis  right  to  remuneration  will  not  defeat  the  proceeding; 
for  the  court  is  empowered  through  the  intervention  of  a  refer- 
ence to  determine  tbe  validity  of  his  claim,  as  well  as  of  tbe  objec- 
tions which  may  be  made  against  it  by  either  of  tbe  parties  to  the 
judgment  or  others.3 

210.  In  several  States  there  are  statutory  provisions  in 
regard  to  giving  notice  of  the  lien.  Thus  in  Georgia  the  lien 
continues  if  the  attorney  files  a  claim  of  lien  upon  the  property 
recovered  within  thirty  days  after  the  recovery.  In  Indiana  tbe 
attorney  has  a  lien  on  the  judgment  if  he  enters  in  writing  upon 
the  docket  or  records,  at  the  time  such  judgment  is  rendered,  his  in- 
tention to  claim  a  lien.  In  Iowa  and  North  and  South  Dakota  the 
lien  attaches  during  tbe  pendency  of  the  suit,  if  the  attorney  gives 
notice  of  his  claim  to  tbe  adverse  party.  It  attaches  from  the 
time  of  such  notice.  After  judgment  the  notice  may  be  given 
by  entry  in  the  judgment  docket.  In  Kansas,  also,  the  lien  exists 
from  the  time  of  giving  notice  of  the  lien  to  the  adverse  party. 

Georgia, :  Gray  v.  Luwson,  36  Ga.  629  ;  lion,  procures  *  decree  Tor  alimony,  coda, 

Hawkins  v.  Lojlets,  39  Oa,  9.  and  attorneys'  feel,  and  the  defendant, 

Vermont:   Htarit  v.  Chipman,  3  Aik.  though  verbally  advised  of*  lien  of  pl«iu- 

163 ;  Hooper  v.  Welch,  43  Vt.  169,  &  Am.  tiff's  attorneys  on  the  judgment,  secretly 

Rep.  267.  procures  plaintiff  to  execute  a  satisfaction 

Tlssonalu. ;  Courtney  n.  McGavock,  33  of  (be  decree,  the  satisfaction  will  be  set 

Wis.  619  ;  Toell  e.  Kelly,  64  Wis.  604,  36  aside  (or  the  protection  of  plaimifFs  at- 

N.  W.  Iiep.  636,  per  Cole,  C.  J.  torneya,  even  after  Che  death  of  plaintiff. 

Other  Stat**:    Andrews   v.    Morse,    19  The  conduct  of  the  defendant  in  obtain  - 

Conn.  444, 31  An.  Dee.  739 ;  Barnes  v.  ing  the  satisfaction  piece  had  the  effect  of 

Taylor,  30  N.  J.  Eq.  467  ;  Young  n.  Dear-  substituting  the  attornejs  of  the  plaintiff, 

born,  27  N.  H.  824 ;  Boston  &  Colorado  the  plaintiffs  herein,  thus  to  enable  them 

Smelting'  Co.  v.  Fleas,  8  Colo.  87,  10  Pac  to  carry  on  the  case  by  the  appropriate 

Bep.  659.  remedies  until  their  lien  is  paid,  or  the 

1  Commercial   Telegram  Co.  v.  Bmilh,  modes   of    procedure   for   collection    ex- 

10  N.  Y.  Supp.  433,  32  N.Y.St.  Rep.  445;  haunted.    Branth  v.  Braoth,  10  N.  Y.  Supp. 

Marshall  v.  Heecb,  SI  N.  Y.  140 ;  Good-  638, 33  N.  Y.  St.  Rep.  979  ;  Lachenmejer 

rich  v.  McDonald,  113  N.  Y.  157,  19  N.  e.  Lachenmeyer,  65  How.  Pr.  493. 
E.  Rep.  649  ;  Randall  o.  Van  Wagenen,         Few  Jersey  ;  Bradcn  a.  Ward,  49  N.  J. 

119  N-  Y.  SS7,  93  N.  E.  Rep.  361 ;  Wright  L.  518. 

v.  Wright,  70  N.  Y.  98 ;  In  re  Wolf,  4  N.        *  Commercial  Telegram  Co.  v.  Smith, 

Y.  Snpp.  239,  SI  N.  Y.  St.  Rep.  334.  10  N.  Y.  Supp.  433,  33  N.  Y.  St,  Sep. 

Wfaen  a  wife,  in  an  action  for  septra-  449. 
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In  Minnesota  and  Oregon  the  lien  exists  from  the  time  of  giving 
notice  of  the  lien  to  the  adverse  party.  After  judgment  the  lien 
exists  in  Minnesota  from  the  time  of  giving  notice  to  the  judg- 
ment debtor ;  and  in  Oregon  from  the  time  of  filing  notice  with 
the  clerk  where  the  judgment  is  entered.  In  Montana  the  lien 
attaches  from  the  commencement  of  the  suit ;  but  after  judgment, 
notice  must  be  Sled  within  three  days  in  the  office  of  the  clerk  in 
which  the  judgment  is  obtained.  In  Nebraska  and  Wyoming,  if 
any  lien  exists,  it  is  from  the  time  of  filing  notice  of  it  with  the 
adverse  party. 

In  New  York,  under  the  present  code,  the  lien  exists  from  the 
commencement  of  the  suit,  and  no  notice  of  the  lien  need  be 
given.'  But  notice  of  the  lien  is  necessary  where  no  lien  is  ex- 
pressly given  by  statute.3  In  Tennessee,  also,  the  lien  dates 
from  the  commencement  of  the  suit,  the  pending  of  which  is  of 
itself  notice  of  the  lien. 

Where  by  statute  the  lien  exista  from  the  time  of  giving  notice 
of  it,  the  parties,  acting  in  good  faith,  may  make  a  valid  settle- 
ment at  any  time  before  the  notice  is  given,  in  the  manner  pre- 
scribed.8 

211.  The  notioe  should  be  given  to  the  adverse  party  per- 
sonally, and  not  to  his  attorney.  It  would  be  inequitable  to 
require  a  party  to  pay  a  judgment,  or  any  part  of  it,  a  second 
time,  when  it  ttppears  that  be  has  never  received  notice  of  any 
lien  upon  it,  though  such  notice  may  have  been  given  to  bis 
attorney.* 

But  notice  to  the  attorney  of  record,  or  to  the  attorney  in  fact, 
may  often  be  sufficient.5  Where,  however,  one  member  of  a  law 
firm  in  a  particular  matter  is  individually  the  attorney  of  the 
party,  and  the  other  members  have  nothing  to  do  with  the  case, 
a  notice  of  an  attorney's  lien  served  upon  either  of  the  other  mem- 

1  Coster  i\  Grtcnpoinl  Ferry  Co.  5  Civ.  *  Cnaar  v.  Sargeaiit,  7  Iowa,  317  ;  Haw- 

Fro.  146;  Dimick  v.  Cooley,  3  Civ.  Pro.  kinao.  Lovleaa,39  Ga.  9;  Green  c.  Sou th- 

141 :  Kehoe  t>.  Milter,  10  Abb.  N.  C.  333  ;  em  Express  Co.  39  Ga,  SO. 

Tnllfa  v.  Bushnell,  63  How.  Pr.  465 ;  Al-  «  Wright  s.  Wright,  7  Daly,  68,  70  H. 

tort  Palmer  Co.  v.  Van  Orden,  64  How.  Y.  96. 

Pr.  79,4  Cir.  Pro.  44.    See,  however,  Jen-  *  Kanaka  Pac.  Ry.  Co.  v.  Thacber,  17 

kins  u.  Adama,  S3  Hun,  600.  Kans.  92. 

a  Lablache  v.  Kirkpairick,  8  N.  T.  Cfv. 
Pro.  Rep.  25B. 
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bers  of  the  firm  is  not  notice  to  the  attorney  actually  engaged  in 
the  case,  ao  as  to  bind  him  or  his  client.1 

The  placing  of  a  paper  upon  the  files  of  the  court  in  which  the 
judgment  was  rendered  is  not  notice  to  the  judgment  debtor,  in 
the  absence  of  a  statute  making  it  bo.  -If,  without  knowledge  of 
luch  paper  or  other  notice  of  the  attorney's  lien  upon  the  judg- 
ment the  debtor  makes  a  bond  fide  settlement  of  the  judgment 
with  the  creditor,  by  payment  or  otherwise,  the  attorney  cannot 
look  to  the  debtor  for  his  unpaid  fees.3 

212.  But  actual  notice  of  the  attorney's  claim  to  a  lien  is 
not  in  all  oases  necessary  for  the  protection  of  his  rights.  If 
the  judgment  debtor  acts  in  the  face  of  circumstances  which  are 
sufficient  to  put  him  upon  inquiry,  he  acts  contrary  to  good  faith, 
and  at  his  peril ;  and  a  discharge  of  the  judgment  under  such  cir- 
cumstances is,  as  to  the  attorney,  void  in  the  same  manner  as  it 
would  be  after  an  actual  notice  of  his  claim  to  a  lien.3  But  the 
mere  fact  that  the  attorney  appears  in  a  cause  is  not  sufficient 
notice  of  his  lien.1 

Where  a  judgment  debtor  settled  a  judgment  by  offsetting 
claims  against  his  creditor  and  agreeing  to  pay  the  costs  of  the 
plaintiff's  attorney,  it  was  held  that  the  terms  of  the  agreement 
imparted  to  the  debtor  notice  of  the  attorney's  lien  and  of  the 
amount  of  it.6 

213.  An  attorney  has  no  lien  upon  the  damages  recovered 
in  a  suit  before  the  money  comes  into  his  hands,  although  his 
demands  against  his  client  equal  or  exceed  the  amount  of  judg- 
ment. He  has  a  lien  for  his  costs  out  of  a  judgment  for  damages 
and  costs ;  but  he  may  lose  this  if  be  doeB  not  give  notice  to  the 
judgment  debtor  before  the  latter  discharges  tbe  judgment  by 
payment  to  the  plaintiff.* 

214.  When  the  Judgment  is  for  costs  only,  this  is  of  itself 
a  legal  notice  of  the  lien,  which  can  be  discharged  only  by  pay- 

1  8t  Louis  &  San  Francisco  Hy.  Co.  v.  581,  48  Am.  Rep.  831  ;  Lske  v.  Ingham, 
Bennett,  35  Kane.  395,  II  Pk.  Rep.  159.      3  Vt.  158;  Hooper  v.  Welch,  43  Vt.  169, 

*  Boston  £  Colo.  Smelting  Co.  o.  Flew,     S  Am.  Rep.  367,  per  Wilson,  J. 

8  Colo.  87,  10  Pac.  Rep.  652;  Wright  v.  He*  York:    Wilki.is  n.    Ba  Herman,   4 

Wright,  7  Dal;,  62,  70  N.  Y.  96,  Barb.  47 ;   Martin  v.  Hawks,  15  Johmj. 

*  Abel  r.  Poiu,  3  Eap.  Cw.  243;  Car-  409;  Tea  Broeck  e.  Do  Witt,  10  Wend, 
tier  r.  Boston  &  Me.  R.  R.  Co.  37  N.  H.  617. 

123  ;  Yonng  v.  Dearborn,  37   N.  H.  334 ;  *  Gray  t>.  Lnwaon,  36  Ga.  619. 

Sexton  t>.  Pike,  IS  Ark.  193.  *  Hall  e,  Ajer,  19  How.  Fr.  91. 

Yantost:  Weed  n.  Bontelle,  56  Vt.870,  *  6t  John  e. Diefendorf,  13  Wend.  HI. 
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ment  to  the  attorney.1  Tbe  judgment  debtor  pays  such  a  judg- 
ment, to  tbe  creditor  at  bis  peril.  His  payment  is  equivalent  to 
paying  tbe  assignor  a  debt  wbicb  has  been  assigned  after  notice 
of  the  assignment. 

Where  a  judgment  was  recovered  (or  six  cents  damage  and 
costs,  and  tbe  plaintiff's  attorney  gave  notice  of  bis  lien,  and  the 
sheriff:  to  whom  the  execution  was  committed  arrested  the  de- 
fendant, and  afterwards  voluntarily  permitted  his  escape,  tbe 
attorney  was  allowed  to  sue  the  sheriff  in  the  name  of  his  cli- 
ent; and  tbe  sheriff  was  not  allowed  to  avail  himself  of  a  release 
afterwards  obtained  from  the  client,  for  this  was  a  fraud  upon  the 
attorney.8 

VIII.  Whether  the  Attorney'*  Lien  is  subject  to  a  Right  of  Set-off 
in  the  Judgment  Debtor. 
216.  The  rule  in  the  Court  of  the  King's  Bench  was  that  no 
set-off  should  be  allowed  to  the  prejudice  of  the  attorney's  lien 
for  his  costs.3  The  Courts  of  Common  Fleas,  however,  did  not 
follow  the  King's  Bench  in  this  practice,  bnt  allowed  a  set-off  in 
all  such  cases,  upon  tbe  ground  that  tbe  lien  of  the  attorney  was 
subject  to,  and  must  give  way  to,  the  equitable  rights  of  the 
parties.4     The  two  courts  thus  stood  in  conflict  until  the  adoption 

1  Saw  York  :  Marshal  v.  Meech,  51  N.Y,  uej  of  hia  claim  of  a  lien.    And  in  the 

140,  10  Am.  Rep.  572;  McGregor  d.  Com-  recent  case  of  Horton  v.   Champ)  in,    IS 

ftock,  28  N.  Y.  337,  340 ;  Wilkina  v.  Bat-  R.  L  S50,  3*  Am.  Bop.  732,  it  was  held 

terman,  4  Barb.  48 ;  Haigbt  v.  Holcomb,  tbat  an  attorney  who  had  obtained  a  judg 

16  How.  Pr.  173;  Lasher  v.  Roessner,  3  ment  (or   hit  client  for  coats   only  bad 

Han,  217 ;  Baylor  v.  Lane,  66  How.  Pr.  no  authority  to  bring  a  suit  on  the  judg- 

400;  Martin   v.   Hawks,  19   Johns.  405;  mem  without  bis  client's  consent  and  di- 

Kipp  t>.  Rapp,  7  Civ.  Pro.  385;  Enoia  v.  ration. 

Carrie,  3  Month.  L.  Bui.  66.  '  Martin  e.  Hawks,  16  Johna.  405. 

Mains  t  Hobaon  v.  Watson,  34  Me,  30,  *  Mitchell   b.   Oldfield,  4   T.    R.    123 

56  Am.  Dec.  638;  Newbert  t>.  Cunning-  (1791};Handleu.  Fuller,6  T.R.456,457; 

bam,  50   Me.   231,  79   Am.   Dec    612;  Smith  ».  Brockleaby,  1   Ansir.  61;  Mid- 

McKemie    v.    Wardwell,    61    Me.    136;  dleton  v.  Hill,  1  M.&  S.  240;  Stephens 

Stratton  v.  Hussey,  63  Me.  286.  c.  Weston,  3  B.   &  C.    535  ;    Holroyd  u. 

There  are  a  few  decisions  that  are  incon-  Breare,  4  B.  4  A.  43 ;  Simpson  v.  Lamb, 

sis  tent  with  the  view  that  a  judgment  for  7  E.  &  B.  84. 

costs  or.lv  belongs  absolutely  to  the  attor-  '  Schools,    v.    Noble,    1    H.   Bl.  23  ; 

ney.     Thus  in  People  t>.  Hardeubergh,  8  Vanghnn  v.  Davie*,  2  H.  Bl.  440  ;  George 

Johns.  335,  it  waa  held  that  such  ajudg-  v.  Elaron,  1  Scott,  518;  Emdiu  o.  Darley, 

ment  might  bo  settled  between  the  parties,  4  B.  &  P.  S3. 

if  the  debtor  aetsin  good  faith  and  without  In  Hell  v.  Ody,  a  B.  s>  P.  28,  before  tbe 

notice  from  the  jndgment  creditor's  attor-  Common  Plea*  of  England,  in  which  the 
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WHETHER   SUBJECT   TO   BIGHT   OP  SET-OFF.  [§  216. 

of  the  new  roles  in  1858,1  when  tbe  role  of  the  King's  Bench 
was  made  applicable  to  all  the  courts.  Now,  however,  under 
the  Judicature  Acts  of  1873,  it  seems  that  the  equitable  rule 
prevails.1 

216.  In  equity  it  seems  to  have  heen  long  established  that  a 
solicitor's  lien  is  not  to  interfere  with  the  equities  between  tbe 
parties.  In  a  case  before  Lord  Langdale,  M.  R.,  in  1838,*  it  was 
held  that  a  solicitor's  lien  upon  a  balance  due  to  his  client  could 
not  extend  beyond  tbe  amount  of  tbe  true  balance  as  ultimately 
ascertained,  and  that  the  court  would  not  allow  the  lien  to  inter- 
fere with  the  equities  between  the  parties.  As  before  remarked, 
tbe  rule  in  equity  seems  now  to  have  become  the  rule  of  all  the 
courts  since  tbe  Judicature  Act.4 

But  even  in  equity  a  judgment  for  costs  alone  is  not  subject 
to  set-off  by  another  judgment  for  costs  in  a  different  matter  so 
as  to  interfere  with  the  attorney's  lien  for  his  costs."  Thus,  if  a 
plaintiff  in  an  action  obtains  a  judgment  for  costs  against  the 
defendant,  and  in  a  different  matter  he  becomes  liable  to  pay 
costs  to  the  defendant,  neither  the  plaintiff  nor  the  defendant 
can  have  the  costs  set  off  to  the  detriment  of  the  attorney  hav- 
ing a  lien  for  his  costs.  But  if  the  judgments  for  costs  have 
been  rendered  in  the  same  matter,  they  may  be  set  off.  Tbe 
principle  is  declared  to  be  that,  where  a  solicitor  is  employed  in 
a  suit  or  action,  he  must  be  considered  as  having  adopted  the 
proceeding  from  the  beginning  to  the  end,  and  acted  for  better 
or  worse.  His  client  may  obtain  costs  in  some  matters  in  the 
suit  or  action  and  not  in  others,  and  the  solicitor  takes  his  chance 

lien  was  declared  to  be  subject  to  set-off,  hid  no  right  to  claim  the  advantages  of  a 

Lord  El  Jon,  then  recently  appointed  chief  more  just  principle. 

justice  of   that  court,  expressed  his  snr-  '  General  Kules  of  Hilary  Term,  1859, 

prise  that  by  the  settled  practice  of  that  Rule  S3. 

court  the  attorney,  by  whose  diligence  the  ■  j  B4. 

fund  had  been  recovered,  was  not  entf-  *  Bawtree    v.   Watson,   9    Keen,    713. 

tied  to  take  his  corta  oat  of  it,  in  prefer-  See,  also,  Catiell  v.  Simons,  6  Bear.  304 ; 

ence  to  tha  tight  of  the  opposite  party  to  Verily  o.  Wylde,  4  Drew.  497 ;  Roberta  ». 

tbe  Ber-orT;   »nd   emphatically    declared  Bnee,  L.  R.  8  Ch.  D.  198. 

that  it  was  in  direct  contradiction  to  the  *  Mercer  v.  Graves,  L.  It.  7  Q.  B.  499; 

practice  of  everj  other  court,  as  well  as  to  Brandan  v.  Allard,  3  E.  *  E.  17. 

the  principles  of  justice;   and  he  acqnl-  *  Roberts  o.  Bote,  L.  R.  8  Ch.  D.  198; 

esceri  in  the  decision  in  that  cats  only  be-  Cattell  v.  Simons,  6  Bear.  304  ;  Collett  b. 

cause  the  attorney  who  claimed  the  lien  Preston,  15  Bcav.  458.    Explained,  bow. 

had  acted  with  the  knowledge  of  the  set-  ever,  in  Roberts  o.  Bnee,  L.  R.  8  Ch.  D. 

tied  practice*  of  that  conn,  and  therefore  198. 
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§  217.]  ATTORNEY'S  SPECIAL   LIES. 

and  may  ultimately  enforce  his  Hen  for  any  balance  which  may 
appear  to  be  in  favor  of  his  client.1 

217.  In  this  country  the  rule  of  the  Court  of  Common 
Pleas  in  England  has  been  followed  in  the  greater  number  of 
States.  The  lien  of  an  attorney  upon  a  judgment  is  upon  the 
interest  of  his  client  in  the  judgment,  and  is  subject  to  an  exist- 
ing right  of  set-off  in  the  other  party  to  the  suit.2  In  other 
words,  an  attorney  can  have  a  lien  for  an  amount  no  greater 
than  what  is  actually  found  to  be  owing  by  the  opposite  party 
to  bis  client.     It  is  subject  to  the  equitable  claims  of  the  parties 

1  Roberta  v.  Bues,  T..  R.  8  Ch.  D.  19B,  for  costs  was  refused  Id  Smith  s.  Lowden, 

per  Ball,  V.  C.  1   Snndf.  696 ;  Gition  t>.  First,  a  Ssndf. 

*  National  Bank  v.  Eyre,  3  McCrary,  636;  Purchase  e.  Bellows,  16Abb.Pt.  105. 

ITS,  8  Fed.  Hep.  733  ;  Shirts  t>.  Irons,  54  Since  the  passage  of  the  act  of  1879, 

Ind.  13 ;  Renick  ».  Ludington,  16  W.  Tit.  §  66,  no  set-off  is  allowed  as  against  the 

378.  attorney's  lien.    Naylor  t>.  Lane,  66  How. 

Coiuiecticnt :  Gager  b.  Watson,  1 J  Colin,  pr.  400,  IB  J.  &  S.  97;  Ennis  v.  Curry, 

168;  Rnmrill  v.  Huntington,  B  Day,  163;  33  Hnn,  584,  61   How.  Pr.  1;  Hovcy  v. 

Andrews  o.  Morse,  IS  Conn.  444,  31  Am.  Rubber  Tip  Pencil  Co.  14  Abb.  Pr.  (N.  S.) 

Dec.752;  Benjamin  v.  BsnjainiD,  17  Conn.  66.     See  §  186. 

110.  Iowa;  Burst  v.  Sheets,  SI   Iowa,  501  ; 

Kansas:    Turner  tt.  Crawford,  14  Kane.  Tiffany  v.    Stewart,   60  Iowa,  2  07,  UN. 

499,  500,  overruling  Leavenson  t>.  Lsion-  W.  Rep.  320 ;  Watson  f.  Smith,  63  Iowa, 

taine,  3  Kanj.  533.  238,  18  N.  W.  Rep.  916. 

Maw  York:  Mohawk  Bank  tt.  Burrows,  Alabama:  Muaely  ».  Norman,  74  Ala. 

6  Johns.  Ch. 817  ;  Porter  e.  Lane,  8  Johns.  423;  Ex  parte  Lehman,  59  Ala.  631.    The 

367;  Nicoll  p,  Nicoll,  16  Wend.  446;  Feo-  statute  gives  a  legal  right  to  net  off  one 

plee.N.Y.  Com.  Pleas,  13  Wend.  649,  28  judgment   against   another.     Code  1876, 

Am.  Dec.  495 ;  Cragin  v.  Travis,  1  How.  §  3993. 

Pr.  157;  Nixon  e.  Gregory,  5  Bow.  Pr.  South  Dakota  :  l'iiie  r.  Harkne=n  (S.  D.), 

339;  Brooks  it.  Banford,  l5Abb.Fr.  343;  52  N.  W.  Rep.  581.    See  §1886. 

Hayden  it.  McDermott,  9  Abb.   Pr.   14;  Texas:   Wright  it.  Tread  well,  1*  Tex. 

Martin  it.  Kanouie,  1*7  How.  Pr.  146  ;  Da-  355  ;  Fitzbugh  it.  McKinney,  43  Fed.  Rep. 

vidton  u.  Alfaro,  1 6  Hon,  353 ;  Sanders  v.  461. 

Qillett,  B  Daly,  183.  Maryland:  Levy  o.  Steiubach,  43  Md. 

The  practice  in  New  York  has  been  to  312 ;  Marshall  v.  Cooper,  43  Mil.  46. 

allow  the  set-off  since  Porter  v.  Lane,  8  Vermont :  McDonald  v.  Smith,  57  Vt 

Johns.  357,  was  decided,  in  1811.    In  some  602;  Walker  it.  Sargeant,   14  Vt   347; 

earlier  cases,  as  in  Devoy  e.  Boyer,  3  Johns.  Hooper  e.  Welch,  43  Vt  169,  per  Wilson, 

347,  and  Colo  e.  Grant,  3  Caines,  105,  the  J.;  Fairbanks  v.  Devereaux,  58  Vt  359, 3 

lien  of  tbe  attorney  for  his  costs  waa  not  Atl.  Rep.  500. 

allowed  to  be  affected  by  tbe  set-off.    In  Wisconsin :  Bosworth  it.  Tellmaji,  66 

equity  the  doctrine  of  these  cases  was  fol-  Wis.  533,  39  N.  W.  Rep.  542  ;  Yorton  v. 

lowed  at  a  later  da;  in  Dankin  c.  Van-  Milwaukee,  Lake  Shore  &  W.   Ry.   Co, 

danbergh,  1  Paige,  632,   and   Grfdlej  v.  62  Wis.  367,  31  N.  W.  Rep.  616;  Gano  ». 

Garrison,  4  Paige,  647.  Chicago  &  N.  W.  Ry.  Co.  60  Wis.   13, 

A  setoff  aa  against  the  attorney's  lien  17  N.  W.  Rep.  15. 
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WHETHER   SUBJECT  TO  RIGHT  OF  SET-OFF.      [§§  218-220. 

in  the  cause,  as  well  as  to  the  rights  of  third  parties,  which  can- 
not be  varied  or  affected  by  it. 

218.  When  a  defendant  has  a  right  by  statute  to  set  off  a 
Judgment  in  his  favor  against  a  judgment  against  him,  the 
court,  in  order  to  protect  the  attorney's  coats,  will  not  interfere.1 
An  attorney's  lien  upon  a  payment  is  not  equivalent  to  an  equi- 
table assignment  to  him  of  the  judgment  debt,2  or  to  an  equitable 
interest  in  the  proceeds  of  the  judgment.  The  protection  the 
courts  afford  to  the  attorney  stops  very  far  short  of  putting  him 
in  the  position  of  cestui  que  trust  to  his  client,  so  as  to  compel  the 
client  to  act  as  his  trustee  in  collecting  the  judgment.3  The  at- 
torney cannot  maintain  a  bill  in  equity  in  such  a  case  against  a 
judgment  debtor  to  restrain  him  from  exercising  his  own  legal 
rights  under  a  statute  allowing  a  get-off.* 

219.  When  set-off  good  against  the  attorney's  lien.  —  But 
when  the  set-off  is  one  which  would  have  been  a  good  defence 
to  the  action  wherein  the  judgment  was  recovered,  the  judgment 
debtor  has  a  right  of  set-off  against  the  attorney's  lien." 

It  is  clear  that  a  set-off  acquired  after  the  judgment  should 
not  be  allowed  to  prevail  against  the  attorney's  lien.c 

220.  In  other  States,  however,  the  rule  of  the  King's 
Bench  is  followed,7  and  it  is  held  that  an  attorney's  lien  upon 

1  Mercer  v.  Grave*,  L.  R.  7  Q.  B.  499  ;  *  Mercer  v.  Grates,  L.  R.  7  Q.  B.  499, 

Brunsdon   v.  Allan],  2  E.  &  E.    17;  Ex  per  Blackburn,  J. 

parte  Lehman,  59  Ala.  631  j   Mostly   v.  *  Mercer  v.  Graves,  L.  R.  7  Q.  B.  499, 

Norman,  74  Ala.  422  ;  Fairbanks  t>.  Dcve-  per  Lush,  J. 

ream,  58  Vt.   359,  3  All.  Rep.  500  ;  Mc-  '  Robertson  v.  Shntt,  9  Bash,  659  ;  Cal- 

Donald  b.  Smith,  57  Vt.  502.   See  Walker  vert  v.  Coxe,  1  Gill,  95 ;  Carter  v.  Bennett, 

p.  Sargeant,  U  Vt  247.    Rojce,  J.,  said  r  6F1&.214.   In Nicoll  o.  Sicoll,  16  Wend. 

"  We  recogniao  nothing  in  this  particular  446,  449,  Justice  Cowen  said  that  no  en- 

upecies  of  lien  which  ought,  in  a  case  like  thority  could  be  produced  where  the  attor- 

this,  to  be  interposed  against  a  salutary  boy's  lieu  was  ever  recognized  on  a  trial 

provision   of    statute  law.     We  think  it  at  lair  as  barring  a  set-off,  the  right  to 

clear  tbat  the  lien  here  asserted  should  be  which  would  otherwise  be  perfect. 

held  subordinate  to  the  defendant's  right  *  Bradt  tr.  Koon,  4  Cow.  416  ;  Warfleld 

of  set-off."    In  Fairbanks  t>.  Devereanx,  tt.  Campbell,  38  Ala.   527,  62  Am.  Dec. 

SB  Vt.  359,  3  All.  Rep.  500,  Ross,  J.,  re-  734  ;  Rumrill  s.  Huntington,  5  Day,  163  ; 

ferring  to  that  decision,  said  :  "  The  prin-  Ward  v.  Watson,  27  Neb.  766,  44  N.  W. 

ciples  then  announced  have  remained  the  Rep.  37. 

unquestioned  law  of  the  subject  from  lbs  7  Hew  Hampshire  :  Shapleyc.  Bellows, 

lime  of  its  rendition  in  1842  to  the  pret-  4  N.  U.  347  ;  Currier  u.  Boston  &  Me,  R. 

ens  lime."  R.  37  N.  H.  223. 

1  Bransdon  V.  Allard,  3  E.  *  R,  17,  pel        Maine:  Stratum  «.  Huasej,62  Me.  386; 
Campbell,  C.  J.,  Erie  and  Cromptou,  J  J.      Hooper  v.  Brundage,  23  Mb.  460. 
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§  221.]  attorney's  special  lien. 

a  judgment  for  his  coats  is  not  subject  to  a  right  of  set-off  in  the 
adverse  party ;  and  when  by  statute  he  is  given  a  right  of  lien 
for  his  fees,  the  same  rule  applies.  His  lien  for  costs  is  para- 
mount to  the  right  of  the  debtor  to  set  off  a  judgment  he  holds 
against  the  judgment  creditor.  So  strong  is  the  equity  of  the 
attorney  to  claim  and  maintain  his  lien,  that  even  a  statute  which 
requires  the  officer  to  set  off  executions  held  by  the  parties 
against  each  other  is  construed  as  containing  an  implied  condi- 
tion that  this  should  not  be  done  in  derogation  of  the  attorney's 
right  to  claim  the  judgment  as  his  own,  by  way  of  a  lien  upon  it, 
to  the  extent  of  his  costs. 

The  right  to  Bet  off  one  judgment  against  another,  in  the  ab- 
sence of  a  statutory  provision,  is  one  of  equitable  discretion,  and 
will  not  be  allowed  where  the  just  rights  of  another  party,  such 
as  an  assignee,  would  be  disturbed ;  and  the  court  will  not  allow 
such  a  set-off  to  the  detriment  of  the  claim  of  an  attorney  for 
his  fees  in  obtaining  a  judgment  where  it  appears  to  be  right 
that  his  claim  should  be  respected.1 

In  Maine3  and  Michigan8  it  is  provided  by  statute  that  execu- 
tions shall  not  be  set  off  against  each  other  as  to  so  much  of  the 
execution  as  is  due  to  the  attorney  in  the  suit  for  his  fees  and  dis- 
bursements therein. 

221.  Delay  in  objecting  to  a  set-off  allowed  by  court. — 
When  a  set-off  has  been  allowed  by  order  of  court,  the  attorney 
cannot  after  delay  interfere  at  a  subsequent  term  of  court.     Thus, 

Hew  York:  Since  the  set  of  1879,  5*6.  Pro.  352.    And  lee  Tunstall  v.  Winlon. 

See  S  IBS ;  Turno  v.  Parks,  3  How.  Pi.  N.  31   Han,  119,  affirmed  9S   N.  Y.   646 ; 

8.  35  ;  Hilton  v.   Binsheimer,  Daily  Reg.  Marshall  d.  Meech,  SI  N.  T.  MO,  10  Am. 

March.  27,    18S5;  Nay  lor  b.  Lane,  5  Civ.  Rep.  673;  In  re  Knapp,  85   N.    Y.  SSI; 

Pro.  149,  160,  66  How.  Pr.  400 ;  Davidson  Turno  K  Parks,  3  How.  Pr.  N.  S.  35. 

v.  Alfaro,  80  N.  Y.  660  ;  In   re  Balky,  4  Indiana;  Puett  v.  Beard,  86  Ind,  171, 

N.  Y.  Civ.  Pro.  140,  143.    Contra,  Sanders  44  Am.  Rep.  280;  Adams  v.  Lee,  82  Ind. 

v.  Gillett,  8    Duly,  123,  184,  and   Garner  587  ;  Johnson  v.  Ballard,  44  Ind.  370. 

».  Gladwin,  12  Weekly  Dig.  9, 10,  criticised  Other   States  :  DnrAlee    v.     Locke,    13 

in  Tnmo  t>.  Parka,  2  How.  Pr.  N.  S.  35.  Mass.  535 ;  Bojer  v.  Clark,  3  Neb.  161  ; 

An  attorney  has  n  lien  on  motion  costs  Robertson  o.  Shntt,  9  Bush,  659 ;  Carter 
in  favor  of  his  client  which  attaches  the  r.  Davis,  8  Fla.  1 83. 
instant  the  costs  are  dne.    Costs  arising  '  Diehl  v.  Friester,  37  Ohio  St.  473. 
upon  an  appeal  from  an  order  are  motion  ■  Her.  Stat.  1883,  p.  735,  §  28. 
costs.     Such  coat*  are  the  property  of  the  *  Annotated  Stats.  1883,  §    7710.     And 
Attorney,  and  are  not  aobject  to  any  off-  see  Wells  t>.  Blum,  40  Mich.  218;  Kin- 
set  in  fsvor  of  the  plaintiff.    Place  v.  Hay-  ney  v.  Robiaon,  53  Mich.  389,  39  N.    W- 
ward,  3  How.  Pr.  N.  S.  59,  8  N.  Y.  Cir.  Rep.  St. 
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EFFECT   OF  ASSIGNMENT   OF  JUDGMENT.  [§  222. 

where  judgments  in  two  actions  between  the  same  parties  were 
by  order  of  court  Bet  oft  against  each  other,  the  court  refused,  at 
a  subsequent  term  and  after  the  lapse  of  two  years,  to  rescind 
the  order  upon  the  motion  of  the  attorney  of  one  of  the  parties, 
upon  the  ground  that Iris  lien  was  affected  by  it,  for  it  whs  then 
too  late ;  though  the  court  could  not  have  made  the  order  had 
the  objection  been  interposed  at  the  time.1 

IX.  Effect  of  an  Anignment  of  the  Judgment  to  the  Attorney 
or  to  Another. 

222.  But  an  assignment  of  a  judgment  by  the  Judgment 
creditor  to  his  attorney,  in  payment  or  seourity  for  his  fees 
in  the  suit,  is  effectual  to  prevent  a  set-off  against  such  Judg- 
ment of  another  judgment  previously  recovered  by  the  judgment 
debtor  against  the  judgment  creditor.3  If  an  attorney  undertakes 
the  defence  of  a  suit  for  an  insolvent  client  in  consideration  that 
the  coata  that  might  be  recovered  should  belong  to  him,  and  he 
recovers  a  judgment  for  costs  and  assigns  this  to  the  attorney,  a 
judgment  against  the  defendant  cannot  be  set  off  against  such 
judgment  for  costs.  The  attorney's  claim  in  such  case  is  not  one 
of  lien,  but  of  ownership.8  If  the  assignment  be  made  before  the 
right  of  set-off  attaches,  the  assignment  of  course  prevails.4  If 
the  assignment  be  made  after  a  right  of  set-off  given  by  statute 
has  accrued,  then  the  statutory  right  of  set-off  is  paramount  to 
the  attorney's  right  under  the  assignment.6 

The  assignee,  however,  should  give  notice  to  the  judgment 
debtor  of  the  assignment,  for  otherwise  the  latter  may  make  a 
settlement  with  the  judgment  creditor  which  will  discharge  the 
judgment  and  destroy  the  lien  under  the  assignment8 

An  attorney's  lien   is  merged   in   au   assignment   to   him  as 

1  Holt  v.  Quimby,  6  N.  R.  79.  *  Ely  v.  Cook,  9  Abb.  IV  366,  affirmed 

*  Benjamin  r.  Benjamin,  IT  Conn.  110 ;  38  N.  T.  365 ;  Parry  ir.  Chester,  53  N.  Y. 

Kpmrill  v.  Hnnlinglon,  5  Day,  163  ;  Rice  240 ;  Navbr  u.    Lane,    IB  J.    &    S.  97  ; 

w.  Garnhan,  35  Wis.  282.  Newberg  ».  Schwab,  17  J.  &  S.  339. 

Otherwise  in  Iowa  and  Vermont,  where  *  Firmenich  w.  Bovee,  4  T.  ft  C.  98. 

it  i>  held  that  the  judgment  in  inch  case  *  Fairbanks  v.  Derereom,  58   Vt.  359, 

pmrn  subject  to  the  equities  against  it  3  Atl.  Rep.  500. 

in  the  band*  of  the  assignor.    Tiffany  ».  *  Boston  ft  Colorado    Smelting  Co.  v. 

Stewart,  60  Iowa, 307, 14  N.  W.  Rep.  241  ;  Pleas,  8  Colo.  87,  10  Puc.  Rep.  653 ;  Seod- 

Bailingtr  v.  Tar  bell,  16  Iowa,  491, 85  Am.  dard  c.  Benton,   6  Colo.  508 ;  Bishop  v. 

Dee.  53,7 ;   Fairbanks  r.  Derareanx,  58  Garcia,  1*  Abb.  Pr.  N.  S.  69. 

Vt.  359,  3  Atl.  Rep.  500. 
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§§  223,  224.]  attorney's  special  lien. 

security  (or  his  costs,  and  his  only  title  or  claim  to  tbe  judgment 
after  that  arises  from  his  title  as  owner.1 

223.  Equitable  assignment  of  the  judgment.  —  An  agree- 
ment between  an  attorney  and  his  client  that  the  attorney  shall 
have  a  lien  for  his  services  to  a  certain  amount  upon  a  judgment 
to  be  recovered,  constitutes  a  valid  equitable  assignment  of  tbe 
judgment  pro  tanto  which  attaches  to  .the  judgment  as  soon  as 
entered.3  Such  an  agreement  is  within  the  principle  that  an 
agreement  between  a  debtor  and  creditor  that  the  creditor  shall 
have  a  claim  upon  a  specific  fund  for  payment  of  bis  debt  is  a 
binding  equitable  assignment  of  tbe  fund  pro  tanto.  This  is  a 
settled  rule  in  equity.  Sometimes  it  has  been  objected  that  if 
such  an  assignment  embraces  only  a  part  of  the  fund,  it  is  not 
obligatory  on  tbe  debtor  without  his  assent,  because  his  single 
obligation  cannot  be  split  up  into  several  without  his  consent. 
This  objection  prevails  only  at  law,  but  does  not  affect  tbe  rem- 
edy in  equity.3 

Tbe  equity  of  the  attorney  under  such  an  agreement  is  superior 
to  the  claim  of  the  judgment  debtor  to  set  off  against  tbe  judg- 
ment a  judgment  against  the  plaintiff,  which  the  debtor  had  pur- 
chased after  the  entry  of  the  judgment  against  himself,  and  before 
he  had  notice  of  the  assignment.  Failure  to  give  notice  of  the 
assignment  does  not  subject  tbe  assignee  to  merely  equitable 
claims  of  tbe  debtor,  which  do  not  attach  to  the  debt  itself  and 
which  accrue  to  him  after  the  assignment.  A  claim  of  set-off 
against  a  judgment  arising  from  a  subsequent  purchase  of  a  judg- 
ment against  the  judgment  creditor  is  not  a  set-off  which  attaches 
to  the  debt.  A  prior  assignment,  whether  legal  or  equitable,  of 
the  judgment,  prevents  the  right  of  set-off  from  attaching.  The 
assignee's  equity,  being  prior  in  time,  is  superior.4 

224.  Where  a  client  agrees)  that  his  attorney  shall  have 
a  paramount  lieu  upon  the  claim  in  suit  for  his  fees,  charges,  and 
disbursements,  and  to  secure  this  agreement  executes  a  power  of 

i  Biihop  v.  Garcia,  14  Abb.  Pr.  N.  &  369  ;  Potter  t>.  Hunt,  G8  Mich.  343, 36  N. 

69  i  Dod<]  b.  Broil,  1  Minn.  270.  W.  Hep.  58  ;  Wells   t>.  Elsam,  40  Mich. 

1  Terncy  v.   Wilson,  45  N.  J.  L.   283;  SIS. 

Middlesex  Freeholders  v.  State  Bank,  38  '  See  S3  43-63. 

H.  J.   Eq.  36,  19  Cent.  L.  J.  398 ;  Ely  v.  •  Terney  v.  Wilson,  45  N.  J.  L.  98! ; 

Cook,  98  N.  Y.  365;  Williams  v.  Inuer-  Brsdt    v.  Koon,  4  Cow.  416;    Wright  v. 

•oil,  89  N.  Y.    508;    Weeks   r.    Circuit  Wright,  70  N.   T.   96,  affirming  IX* 

Judges,   73  Mich.  S56,  41  N.   W.   Rep.  S.  433. 
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NOT   DEFEATED  BT  ATTACHMENT.  [§§  225-227. 

'  attorney  to  a  third  person  giving  him  the  control  of  the  suit,  such 
power  of  attorney  with  the  agreement  operates  to  vest  in  the 
attorney  an  interest  in  the  claim,  of  which  he  cannot  be  divested 
by  tbe  client  of  his  own  motion  without  satisfying  bis  part  of  the 
agreement.  It  is  the  duty  and  practice  of  courts  to  protect  attor- 
neys in  rights  so  acquired  against  the  hostile  acts  of  those  from 
whom  they  are  acquired.1 

225.  A  lien  upon  a  chose  In  action  may  be  created  by 
parol.  Thus,  an  oral  agreement  by  a  client  with  his  attorney 
that  the  latter  should  have  a  Hen  for  all  sums  that  the  client 
might  become  entitled  to  from  any  of  the  suits  or  proceedings 
conducted  by  the  attorney,  which  lien  should  be  superior  to  any 
right  the  client  might  have,  was  held  to  operate  as  an  equitable 
lien  upon  an  award  to  the  client  as  damages  for  a  malicious  pros- 
ecu  t  ion.' 

226.  The  lien  of  an  attorney  for  bis  fees  is,  like  any  ohose 
in  action,  assignable.  It  is  incident  to  the  judgment  to  which 
it  is  attached,  and  is  necessarily  as  much  assignable  as  is  the  judg- 
ment to  which  it  is  incident.8 

An  attorney's  lien  is  superior  to  the  rights  of  a  third  person 
who  is  assignee  of  the  judgment,1  for  the  assignee  has  no  greater 
equities  tban  the  assignor  had  ;  and  though  the  assignee  had  no 
notice  of  tbe  lien,  this  may  be  enforced  as  against  him. 

X.  An  Attorney's  Lien  is  not  Defeated  by  Attachment^  or  by  the 
Client's  Bankruptcy. 

227.  An  attorney's  lien  on  a  judgment  is  superior  to  the 
lien  of  a  subsequent  attaching  or  execution  creditor.*  It  is 
immaterial  whether  the  client  be  the  plaintiff  or  defendant  in  the 
suit.'  In  equity,  especially,  the  position  of  the  party  is  of  no  con- 
sequence, because  a  nominal  defendant  may  be  adjudged  entitled 
to  the  whole  or  a  part  of  the  funds  in  controversy.     In  equity, 

1  Stewart  p.  Hilton,  19  Blatchf.  390.  *  Ex  parti  Monte,  3  Mndd.  46? ;  Dam- 

1  Williams  v.  Ingcrsoll,89  N.  Y,  SOS;  aon  b.  Robertton,  13  Lea,  372;  Miller  v. 

Middlesex  Freeholders  v.  Slate  Bank,  38  Newell,  90  S.  C.  133,  47  Am.  Hep.  833 ; 

N.  J.  Eq.36,  19  Cent.  L.  J.  393.  Hutchinson  v\  Howard,  15  Vl  544;  Weed 

1  Day  v.  Bowman,  109  Ind.  383,  10  N.  •>.  Bontelle,  56  Vt.  570,  581,  48  Am.  Rep. 

East.  Rep.  1S6  ;  Sibley  tt.  County  of  Pine,  831  j  Henry  v.  Traynor,  4!  Minn.  234,  44 

31  Minn.  301,  IT  N.  W.  Rep.  337.  N.  W.  Rep.  11  ;  Justice  v.  Justice,  116 

*  Cunningham  v.  McOrady,  a  Ban.  141 ;  Ind.  SOI,  16  N.  E.  Rep.  615. 
Longwonh  t>.  Handy,  2  Die.  75;  Sexton 
a.  Pike,  13  Ark.  193. 
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§  228.]  attorney's  special  lien. 

also,  an  attorney  may  have  a  lien  before  judgment  by  virtue  of  a 
special  agreement  that  he  shall  be  compensated  out  of  the  fund 
recovered  ;  and  such  lien  prevails  against  an  attaching  creditor  of 
the  client.1  It  matters  not  that  such  agreement  is  by  parol  and 
not  in  writing ;  and  it  is  not  needful,  in  order  to  make  such  lien 
valid,  that  notice  of  it  should  be  given  to  the  debtors.8 

228.  An  attorney 'a  lien  is  not  defeated  by  the  insolvency 
or  bankruptcy  of  the  client,  or  by  his  general  assignment  for 
the  benefit  of. his  creditors,  pending  the  action,  if  judgment 
is  finally  entered  in  his  favor.3  The  assignee  in  insolvency  or 
bankruptcy  stands  in  the  debtor's  place,  and  takes  the  estate  bur- 
dened by  the  equitable  incumbrance  of  the  Hen.4  Thus,  where 
a  railroad  company,  pending  an  action  against  it,  became  insol- 
vent and  a  receiver  was  appointed,  and  a  judgment  for  costs 
was  afterwards  entered  in  its  favor,  it  was  held  that  the  receiver 
had  no  title  to  such  costs ;  and  the  other  party  to  tbe  action, 
having  paid  the  judgment  to  the  receiver  with  notice  of  the  lien, 
was  not  protected  from  an  execution  issued  to  the  attorney  on 
such  judgment.6 

But  as  against  the  judgment  debtor,  if  he  obtains  a  discharge 
in  bankruptcy  or  insolvency  after  the  rendition  of  the  judgment, 
the  attorney's  lien  upon  the  judgment  is  discharged  with  the 
judgment,  like  any  other  debt  of  the  bankrupt.0 

If  a  receiver  of  the  client's  property  is  appointed,  and  a  judg- 
ment upon  which  an  attorney  has  a  lien  passes  into  his  hands, 
tbe  attorney  can  obtain  full  protection  in  all  proceedings  taken 
by  the  receiver  upon  such  judgment,  and  may,  if  need  be,  apply 
to  tbe  court  for  relief  out  of  tbe  assets  or  funds  collected  by  the 


1  William*!?.  Ingeraoll,  23  Hun,  284,  89  led  for  ihe  residue,  if  any  ;  Or  tbe  creditor 

N.  Y.  SOB.  may  retain  the  property,  if  the  assignee 

9  Williams  v.   Ingersoll,  23  Hun,  284,  does  not  require  it  to  be  sold  as  provided, 

89  N.  T.  MS.  and  enforce  hie  lien.    Rogers  r.  Heath,  6S 

'  Cooke  b.  Thresher,  SI  Conn.  10S.  Vx.  101,  18  AtL  Rep.  1043,  per  Rowel],  J. 

*  There  «re  two  ways  of  proceeding  *  In  re  Bailey,  68  How.  Pr.  64,  4  N. 

when  one  ha*  a  lien  on  properly  for  secur-  Y.  Civ.  Pro.  140;  Russell  d.  Somerville, 

ing  the  payment  of  a  debt  against  an  in-  10  Abb.  N.  C.  399 ;  Anderson  v.  Se»ion>, 

solvent  debtor.     If  the  assignee  or  the  N.  Y.  Daily  Reg.  Mar.  4,  1884  ;  Clark  v. 

creditor  requires  it,  the  property  is  sold  Binninger,  1  Abb.  N.  C.  4S1. 

under  an  order'of  the  court  of  insolvency,  ■  Blumenthal   v.  Anderson,  91   N.  Y. 

the  net  proceeds  applied  towards  the  pay-  171. 

inent  of  tbe  debt,  and  the  creditor  admit-  *  Moore  p.  Taylor,  40  Hun,  56. 
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OS  LAND.  [§  229. 

The  receiver  acquires  no  other  or  better  title  than  the  assignor 
bad,  but  takes  the  property  subject  to  the  liens  affecting  it. 

If  an  attorney  takes  from  his  client  collateral  security  for  pro- 
fessional services,  and  upon  demand  of  a  receiver  of  bis  client's 
property  delivers  the  security  to  the  receiver  with  a  written  no- 
tice of  his  lien  thereon  and  takes  a  receipt  therefor,  he  does  not 
thereby  waive  his  lien.1 

The  receiver  of  a  corporation  appointed  pending  an  action 
against  it,  who  collects  costs  arising  from  a  successful  defence, 
may  be  required  to  pay  them  over  to  the  attorney  who  conducted 
the  defence.' 

In  equity  an  attorney  has  a  lien  for  his  fees  and  disbursements 
upon  a  fund  in  court  recovered  by  his  services.8  This  lien  can- 
not be  defeated  by  the  insolvency  of  the  client,  or  by  his  assign- 
ment of  the  fund.  His  assignee  in  bankruptcy  or  his  assignee 
by  purchase  takes  the  fund  subject  to  the  attorney's  lien  with 
which  it  was  affected  as  against  the  client. 

But  a  court  of  equity,  before  awarding  any  part  of  the  fund 
in  satisfaction  of  the  attorney's  lien,  will  inquire  if  the  fee  is 
reasonable.4 

XL  An  Attorney's  Lien  on  Land  which  is  the  Subject-Matter  of 
the  Suit. 
229.  An  attorney  has  no  lien  on  his  client's  lands  for  ser- 
vices rendered  in  defending  them  against  an  effort  to  charge 
them  with  the  payment  of  the  debt  of  another  ;6  nor  for  ser- 
vices in  prosecuting  a  suit  in  equity  to  establish  the  title  of  his 
client  to  the  lands.8    To  extend  the  attorney's  lien  to  lands  recov- 

1  Corey  v.  Hart  is,  91  Weekly  Dig.  247.  Hin»on  t>.  Gamble,  63  Als.  60S  ;  Hanger 

1  /«n  Bailey,  31  Hun,  608,  S  N.  Y.  Cir.  v.  Fowler,  SO  Ark.    667;   Hershy  v.  Da 

Pio.  253,  «ffii'Hiiii(r4  N.  Y.  Cir.  Fro.  U0,  V Hi,  4'/  Ark.  86,  U  8.  W.  Rep. 4 69;  Smal- 

66  How.  Pr.  $4.  ley  v.  Clark,  S3  Vt.  593 ;  Cozzens  v.  Whit- 

■  S  SOI  a;  Turn-in  u.   Gibson,  3   Atk.  nay,  3  It.  1.  79  ;  Humphrey  v.  Browning, 

730 ;  Ex  parU  Price,  2  Vei.  407 ;  Skinner  46  111.  476,  95  Am.  Dec  446 ;  Stewart  v. 

tr.  Sweet,  3  Madd.  344 ;  Lann  v.  Charch,  4  Flowers,  44  Miss.  S13, 7  Am.  Bep.  707  ; 

Miuld.  391;   Ex  parti  Moule,  S   Model.  Marlins.  Harrington,  57  Ml&s.  208 ;  Fow- 

462 ;  Jonea  v.  Frost,  L.  B.  7  Ch.  773.  ler  ».  Lewis  (W.  Va.|,  14  S.  E. Bep.  447, 

*  McCain  ».  Fonis,  43  Ark.  403.  4S7 ;  McCoy  v.  McCoy  ( W.  Vs.),  16  S.  E. 

*  Sbaw  n.  Nciile,  6  H.  L.  Cub.  581 ;  Lea  Bep.  973. 

v.  Winston,  68  Ala.  403 ;  McWilliami  p.        Under  a  statute  of  Louisiana  giving  at- 
Jenkins,  73  Ala.  480.  torneyi  a  lien  for  fees  "  on  all  judgments 

*  McCallough  f.  Floornoy,  69  Ala.  189;    obtained  by  them,"  it  was  beld  in  Lnnean  v. 
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ered  in  a  suit  would  be  in  effect  creating  an  equitable  mortgage 
in  his  favor,  and  would  be  subject,  not  only  to  the  objections 
urged  against-  such  a  lieu  in  England,  but  in  this  country  to  the 
further  objection  that  it  would  be  contrary  to  the  policy  of  our 
registry  system.1 

An  attorney's  lien  for  his  fee  upon  the  judgment  recovered  does 
not  attach  to  land  which  is  sold  in  satisfaction  of  the  judgment 
and  purchased  by  the  client.3 

230.  In  some  States,  however,  it  is  held  that  an  attorney  is 
entitled  to  an  equitable  lien  on  the  property  or  thing  in  litiga- 
tion, whether  real  or  personal,  for  his  just  and  reasonable  fees, 
and  the  client  cannot,  while  the  suit  is  pending,  so  dispose  of  the 
subject-matter  in  dispute  as  to  deprive  him  of  his  lien.8 

Edwards,  39  Lit.  Ann.  876,  G  Sooth.  Rep.  turtle;  or  solicitor  entitled  to  ■  charge 
£4,  ilial  it  did  not  create  a  lien  on  land  re-  upon  the  property  rccuvereJ  or  preserved 
covered,  and  in  Weill  v.  Levi,  40  La.  Ann.  through  his  instrumentality  for  [he  costs, 
135,  3  South,  Rep.  S59,  that  ft  did  not  on  charges,  and  expense!  of  or  in  reference  to 
land  successfully  defended.  such  suit.  This  statute  has  been  the  sub- 
In  some  early  cases  in  Kn  gland  a  lien  ject  of  construction  or  application  in  sev- 
seems  to  hare  been  given  npon  the  land  in  era!  cases.  See  16  Ir.  L.  T.  331, 345. 
favor  of  the  solicitor ;  as  where  a  solicitor  Of  course  the  lien  under  this  statute  it 
had  been  employed  by  the  committee  of  a  confined  to  the  client's  interest  in  the  land. 
lunatic,  lie  was  regarded  as  subrogated  to  Thus,  if  a  tenant  in  tail  employs  a  solicitor 
the  lien  of  the  committee  upon  the  luna-  te  defend  a  suit,  the  latter  gets  a  charge 
tic's  estate,  both  real  and  personal.  Barnes-  on  the  estate  of  his  client,  but  not  on  that 
ley  v.  Powell,  1  Amb.  10! ;  Ex  parte  Price,  in  the  remainder.  If  the  client  bars  the 
2  Ves.  407,  referred  to  by  Chancellor  Kent  estate  tail,  and  gets  the  fee,  the  solicitor 
in  In  re  South  wick,  1  Johns.  Ch.  22.  In  gels  a  charge  on  tbe  fee;  but  otherwise 
the  cases  first  cited,  there  is  a  dictum  by  only  the  interest  of  tbe  client.  Berrie  v. 
Lord  Hardwicke  to  the  effect  that  a  solid-  Howilt,  L.  II.  9  Eq.  1 . 
tor  has  a  lien  on  the  estate  recovered  in  tbe  "  Hanger  v.  Fowler,  20  Ark.  667 ;  Hunt' 
bands  of  his  client.  nhrey  v.  Browning,  46  III.  476. 

But  the  House  of  Lords,  in   Shaw  r.  '*  Cowen  v.  Boone,  4B  Iowa,  330.    And 

Nealo,  G  H.  L.  Ca».   581,  repudiated  the  sec  Wisbard  v.  Biddle,  64  Iowa,  526,  528, 

doctrine  that  no  attorney  or  solicitor  bat  21  N,  W.  Rep.  15.    Apparently  the  same 

an  implied  lien  on  the  estate  recovered,  role  prevails  in  Mississippi:   Stewart  v. 

Interrupting  the  argument,  Lord  Wcnsley-  Flowers,  44  Miss.  513,  7  Am.   Rep.    707. 

dale  said  :  "  I  never  heard  such  a  proposi-  Otherwise  in  Arkansas  :  Porter  v.  Hanson, 

t ion  at  law."    Lord  St.  Leonards:  "Nor  3G  Ark.  591. 

I  in  equity."  'Tennessee:  First  recognized  in  Hunt 

In  consequence  of  the  decision  in  8haw  ».  HcClanahan,  1  Heisk.  503 ;  Perkins  ■>. 

o.  Neale,  6  H.  L.  Can.  581,  ft  was  enacted  Perking,  9  Hoisk.  95 ;  Brown  v.  Bigley, 

by  23  &  24  Vic.  ch.  127,  §2B,  that  in  every  3  Tenn.  Ch.  6IS.    But  when  the  land  in 

case  In  which  an  attorney  or  solicitor  shall  controversy  is  conveyed  to  the  complain- 

be  employed  to  prosecute  or  defend  any  ant  partly  in  exchange  for  land  conveyed 

suit,  the  court  or  judge  before  whom  the  to  the  defendant,  the  attorney  of  the  lat- 

■nit  has  been  heard  may  declare  such  at-  ter  bat  no  lien  for  his  fees  on  the  land  so 
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ON   LAND.  [§  230. 

In  Arkansas  an  attorney's  lien  has  been  extended  by  statute 
so  as  to  charge  lands  recovered  by  the  attorney.  The  lien  is 
declared  to  be  an  interest  in  the  property,  whether  real  or  per- 
sonal,  recovered  by  judgment,  to  the  amount  of  such  judgment.1 

In  Georgia  the  code  gives  a  lien  on  all  property,  both  real  and 
personal,  recovered  by  judgment,  superior  to  all  liens  except  those 
for  taxes.3  One  who  purchases  the  land  after  the  attorney  has 
filed  a  bill  to  enforce  his  lien  purchases  with  notice  of  the  lien 
and  takes  the  property  subject  to  such  lien.8 

In  Kentucky  a  statute  provides  that  an  attorney  prosecuting 
to  recover  an  action  for  property,  real  or  personal,  shall  have  a 
lien  on  it  for  his  fee.4 

There  can  be  no  lien,  however,  unless  the  suit  be  for  specific 
land,  or  it  impounds  the  property  in  litigation  by  some  process 
which  places  it  within  the  custody  of  the  court,6 

His  lien  upon  land  which  is  the  subject  of  a  decree  is  also  en- 
titled to  priority  of  satisfaction  over  the  lien  of  a  judgment  cred- 
itor of  the  client  acquired  subsequently  to  the  decree.8  The  cred- 
convcyed  to  hia  client.  Sharp  p.  Fields,  extended  to  professional  services  which 
5  Lea,  326.  Kentucky :  Skaggs  it.  Bill  merely  protect  an  existing  title  or  right 
(K)P.J,  14  S.  W.  Rep.  363.  of  property."     The  court  declared  that, 

In  Colorado  :  Fillmore  v.  Wells,  10  Colo,    without  a  statute  to  authorize  it,  attorneys 
231,  15  Foe.  Hep.  313,  the  Hen  was  do-    cannot  sustain  a  claim  against  real  estate 
dared  to  extend  lo  really  recovered,  but     for  services  in  either  prosecuting  or  de- 
the  decision  waa  bated   expressly  on  a    fending  a  suit  involving  it. 
statute;  and  the  opinion  in  the  care  ad.        ■  §  ITS;  Code  1882,  §  1989 ;  Wilson  u. 
tnita  that  it  could  not  be  sustained  by  the     Wright,  72  G\  S4S. 
common  law,  saying :  "  There  are  a  few        *  Wilson  »,  Wright,  72  Ga.  818. 
decisions  which  aeem  to  sustain  the  at-        *  Skaggs  d.  Hill  (Ky.),  U  S.  W.  Rep. 
torney's  right  to  look,  through  hia  lien,    363.    But  under  this  statute,  "where  no- 
te the  land  for  hia  taxable  fee*;  but  the    thing  is  recovered  for  hi*  client,  there  is 
weight  of    authority   undoubtedly   sane-    nothing  to  which  an  attorney's  lien  can 
tions  the  proposition  that  no  such  privi-    attach."    Wilson  v.  House,  10  Bush,  406. 
lege  is  awarded  by  the  common  law."  '  Sharp*  v.  Allen,  11  Lea,  MB ;  Brown 

1  §170;  Qantt's  Dig.  j 3622 ;  Porter  t>.  v.  Biglay,  3  Tenn.  Ch.  618. 
Hanson,  36  Ark.  591 ;  Compton  v.  State,  "  Pleasants  v.  Kortrecht,  S  Heisk.  694, 
38  Ark.  601.  Soch  a  lien  had  been  pre-  though  the  principle  perhaps  not  prop- 
vionaly  denied  la  Hanger  v.  Fowler,  20  erly  applied  to  the  facts.  "  The  inclina- 
Ark.  667.  In  the  late  case  of  Henhy  v.  lion  of  the  court*  of  this  country,  and 
Da  Val,  47  Ark.  86, 14  8.  W.  Rep.  469,  it  none  more  so  than  those  of  this  State,  baa 
waa  held  that  "a  solicitor  has  no  lien  upon  been  to  enlarge  the  doctrine  of  equitable 
hi*  client's  land  for  hia  fee  for  service*  lien*  and  charges  with  a  view  to  the  at. 
rendered  in  removing  a  cloud  from  his  tatnment  or  the  ends  of  justice,  without 
title  to  it;"  that  the  lien  provided  by  said  much  respect  for  the  technical  restriction* 
act  "is  limited  to  cases  where  there  has  of  the  common  law.  It  waa  a  logical  re- 
bean  an  actual  recovery,  and  cannot  be    salt  of  this  tendency  that  oar  Supreme 
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§  280.]  attorney's  special  lien. 

itor's  right  is  against  the  property  of  the  debtor,  and  not  against 
the  interest  of  a  third  person  in  such  property,  though  this  inter- 
eat  be  a  mere  lien  or  equity. 

Independent  of  the  registration  laws,  the  creditor's  equity  is 
equal  and  not  superior  to  the  equity  of  third  persons,  and  there- 
fore whichever  is  prior  in  time  has  the  better  right.1 

But  the  defendant's  solicitor  is  not  entitled  to  a  lien  on  his 
client's  land  for  services  rendered  in  defending  a  suit  in  which  it 
was  sought  to  establish  a  resulting  trust  in  such  lands,  although 
the  defence  was  successful.  The  lieu  exists  only  in  case  of  the 
actual  recovery  of  land  by  a  suit  instituted  for  that  purpose.  It 
cannot  be  extended  to  services  which  merely  protect  an  existing 
title  or  right  to  property.3 

Court  ihoald  follow  the   lead  of   Lord  was  aeen  that  this  extension  of  the  doc- 

Hardwicke,  made  before  the  Revolution,  trine  could   not  be  sustained    upon   the 

rather  than   the  modern  doctrine  of  the  principle!  of    the  original  decision,   nor 

House  of  Lords.    And  it  was  both  nat-  upon  general  principles.     It  operated  at 

ural  and  wiae  that  the  lien  of  the  lawyer  a  restraint  upon  the  free  disposition  of 

on  the  fruits  of   his  professional   labor  property,  and  created  a  new  and   secret 

should  be  treated  aa  equitable  rather  than  trust,  not  only  unknown  to  the  common 

legal.    The  proper  administration  of 'Jus-  law,  but  not  warranted  by  its  principles, 

tice  is  essential  to  the  well-being  of  the  and  in  conflict  wiih  the  policy  of  our  reg- 

repnblic,  and  cannot  be  secured  without  {stratum  laws.    It  was  therefore  held  by 

an     enlightened    and     prosperous    bar."  this  court  that  the  lien  exists  only  in  the 

Brown  v.  Digley,3  Term.  Ch.  618.  ease  of  the  actual  recovery  of  lead,  by  a 

1  Brown  t>.  Bigley,  3  Tenn.  Ch.  618.  suit  instituted  for  the  purpose,  just  as  at 

1  Garner  d.  Garner,  1   Leo,  £9 ;  Stan-  common  law  the  lien  was  on  the  money 

ford  d.  Andrews,  IS  Heislc.  664;  Sharp  u.  judgment  recovered.      The  lien,  it  was 

Fields,  5  Lea,  336;   Guild   v.  Bonier,  7  said,  is  declsred  to  exist  from  the  coin- 

Bas.  266;  Winchester  v.  Hoiskcll,  16  Lea,  mencemenl  of  the  suit,  — manifestly  con- 

656,  119  U.  S.  450,7  Sup.  Ct.  281;  but  tcmpkling  a  suit  for  the  specific  property  ; 

the  merits  of  ihe  case  were  not  considered  and  the  doctrine,  although  an  extension 

by  the  Supreme  Court;  Fowler  t>.  Lewis  of  the  principle  of  the  common  law,  may 

(W.  Vs.),  14  S.  E.  Rep.  447,  458.    The  be  sustained  upon  the  ground   that   the 

language   used   in   the   first  decision    in  Hi  pendens  is  notice  to  all  the  world  of 

which  a   lien    on  laud  was    recognized  the  plaintiffs  right,  and  no  great  barm 

(Hunt    o.   McCIanahan,    1    Heist    503)  can  result  from  carrying  out  of  this  right, 

seemed  to  imply  that  the  lien  existed  in  a  lien  in  favor  of  the  attorney  running 

favor  of  counsel,  whether  retained  by  the  pari  point  with  the  lien  of  the  lit  pendent, 

the  plain tiif  or  the  defendant,  and  to  give  But  the  lit  pendent  is  no  notice  to  any  one 

a  lien  on  the  land  in  controversy  to  the  of    the  defendant's  righto,   which  stand 

lawyer  of  the  successful  party.    "In  con-  precisely  as  if  no  suit  were  pending;  and 

sequence  of  this  construction  the  practice  consequently  a  lien  on  that  right,  without 

of  the  courts  was,  for  a  time,  very  liberal,  contract,  would  be  without  any  rule  or 

and  the  lien  was  declared  in  favor  of  the  analogy  to  support  it,   besides  being  in 

counsel  of  the  defendant  a*  well  as  of  the  conflict  with  the  policy  of  our  registration 

plaintiE.     Upon   further  consideration  it  laws."    Cooper,  J.,  in  Pierce  v.  Lawrence, 
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Aii  attorney  has  do  lien  upon  the  assets  of  an  estate  realized 
from  a  sale  of  its  lands  for  defending  a  suit  brought  to  establish  a 
demand  against  it. 

Nor  has  he  a  Hen  upon  a  fund  arising  from  sale  of  land  of  a 
person  or  estate,  already  owned  by  such  person  or  estate,  for  ser- 
vices purely  defensive,  in  resisting  suits  brought  to  establish 
demands  against  it.1 

An  attorney's  lien  on  land  for  servicee  in  defending  a  suit 
affecting  the  land  may  be  rendered  binding  upon  the  parties,  and 
those  claiming  under  them,  pending  the  litigation,  if  declared  by 
the  court  in  which  the  services  were  rendered;  but  such  lien 
does  not  affect  third  persons  having  prior  liens  upon  the  laud.9 

XII.   Waiver  of  an  Attorney^  Lien. 

231.  This  lien  may  be  waived  by  an  arrangement  or  trans- 
action between  the  attorney  and  his  client  which  shows  the  at- 
torney's intention  to  rely  upon  some  other  security  or  mode  of 
payment.3  The  taking  of  a  promissory  note  by  the  attorney  does 
not  necessarily  imply  a  waiver  of  his  lien,  for  thia  may  have  been 
given  merely  for  the  purpose  of  fixing  the  amount  of  the  debt. 
But  the  taking  of  a  distinct  and  independent  security  will  gen- 
erally amount  to  a  waiver  of  the  lien,  for  the  attorney  in  such 
case  has  carved  out  his  own  security,  and  is  presumed  to  have 
intended  to  waive  his  lien.  It  is  true,  however,  that  the  waiver 
arising  from  the  acceptance  of  collateral  security  is  presumptive 
only,  and  may  be  rebutted  by  evidence  of  an  intention  not  to  rely 
exclusively  upon  it,  but  to  retain  the  equitable  lien.4 

An  attorney  waives  his  lien  upon  a  judgment  by  keeping  silent 
about  it,  when  his  silence  would  operate  as  a  fraud  upon  another. 
On  a  motion  to  open  a  default,  the  court  required  the  defendant 
to  stipulate  not  to  dispose  of  a  judgment  in  his  favor  against  a 
third  person,  and  to  make  the  judgment  in  plaintiff's  favor  a  lien 
thereon.     The  attorney  who  represented  defendant  had  a  lien  on 

IS  Lei,  578,  1  8.  W.  Rep.  S04.     See,  how-  ject  thereto.     This  iu  nnder  the  Coda, 

erer,  Stxohecker  n.  Irrine,  76  Gl  639,  hold-  J  1989. 

iiig  That  the  lien  of  an  attorney  for  Kiricei  '  Fowler  v.  Lewie  (W.  V»),  14  8.  E. 

in  neroafullj  reacting  a  levy  on  a  homo-  Rep.  447. 

tfead  and  obtaining  it  to  be  art  apart  as  *  Pierce  v.  Lawrence,    16   Lea,  S79,   1 

■m  exemption  ■■  in  the  natnre  of  labor  8.  W.  Bep.  20). 

done  On  the  homestead  and  of  purchase  *  Ronick  v.  Ludington,  16  W.  Va.  373, 

money  thereof,  and  the  homestead  ii  *ub-  *  Renkk  v.  Lading  ton,  16  W.  Va.  378. 
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such  judgment  for  his  services  in  procuring  it,  but  made  no  men- 
tion thereof,  and,  as  a  notary  public,  took  defendant's  acknow- 
ledgment of  the  stipulation.  It  was  held,  that  he  was  estopped 
to  assert  his  lien  against  the  claim  of  plaintiff  under  the  stipula- 
tion.1 The  attorney  waives  his  lien  by  his  acquiescence  in  a  satis- 
faction of  the  judgment  by  the  payment  of  money  or  the  transfer 
of  property  to  his  client,  and  he  cannot  afterwards  enforce  his 
lien  upon  Buch  money  or  property,  but  must  look  to  bis  client 
alone  for  his  compensation.3 

An  attorney's  lien  upon  a  judgment  is  waived  by  his  procur- 
ing a  transfer  to  his  client  of  land  attached  in  the  suit  in  satis- 
faction of  the  judgment.  His  lien  upon  the  judgment  does  not 
follow  the  land  when  the  title  is  perfected  in  the  client.  Sub- 
sequent purchasers  of  the  land  from  the  client  have  a  right  to 
suppose  the  lien  has  been  waived  or  satisfied.3 

An  attorney's  lien  upon  a  judgment  is  not  discharged  by  his 
delay  in  collecting  it,  though  this  delay  be  for  several  years.* 

It  is  not  lost  though  hia  claim  against  his  client  is  barred  by 
the  statute  of  limitations.6 

It  is  not  divested  by  his  allowing  his  claim  to  become  dor- 
mant, so  that  it  has  to  be  revived  by  other  attorneys.8 

Neither  is  it  lost  by  the  attorney's  receiving  or  collecting  a 
part  of  the  judgment,  and  paying  over  the  part  so  collected  to 
his  client  without  deducting  his  fees.  He  can  enforce  his  lien 
upon  the  balance  of  the  judgment.7 

It  would  seem  that  an  attorney's  lien  would  not  prevail  against 
a  State  in  whose  favor  he  has  obtained  a  judgment,  in  the  absence 
of  a  special  statute  giving  such  a  lien.8 

1  Clare  v.  Lockard,  122  N.  Y.  963,  24  •  Jenkins  v.  Stephens,  60  Gi.  116. 

N.  E. Rep  453, reversing  2 N.  Y.  Supp.646.  *  Hooper  i>.  Brundage,  23  Me.  460. 

1  Goodrich    o.    McDonald,    112   N.    Y.  ■  Com p ton  v.  State,  38  Ark.  601,  604. 

1ST,  19  N.  E.  Hep.  649,  16  Civ.  1'rac.  Rap,  M  any  rate,  no  decree  of  a  lien  could  be 

222,  reversing  41  Hun,  235 ;  In  re  Keefe,  taken  against  a  Stele,  though,  in  cue  the 

85  N.  Y.  284 ;  Marshall  v.  Meech,  51  N.  Y.  funds  are  within  the  control  of  the  court, 

140;  St-  John  n.   Dicfcndorf,  12  Wend.  It  may,  tn   the  exercise  of   its   equitable 

SSI.  powers,  have  the  feel  paid  out  of  the  fond. 

*  Cowen  p.  Boone,  48  Iowa,  350.  State  v.  Edgefield  4  Ky.  R.  It.  Co.  4  Box. 

*  Stone  c.  Hydf,  22  Mo.  318.  92;  Wood  p.  State,  125  Ind.  219,25  N.E. 

*  Higginav,  Scott,  2  B.  &  Ad.  413.  Rep.  190,  §  154  a. 
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XIII.  An  Attorney's  Remedies  for  Enforcing  his  Lien. 

232.  In  general  it  may  be  said  that  the  attorney  haa  the 
same  remedial  process  as  his  client  to  obtain  satisfaction  to 
the  extent  of  his  lien,  inasmuch  as  he  is  regarded  to  that  extent 
aa  an  equitable  assignee  of  the  judgment.  Therefore,  where  a 
judgment  has  heen  rendered  for  the  defendant  in  a  replevin  suit, 
the  attorney  has  a  right  to  enforce  the  replevin  bond  taken  from 
the  plaintiff  for  the  return  of  the  goods.  And  if  the  sheriff  has 
taken  an  insufficient  bond,  the  attorney  baa  a  right  to  the  dam- 
ages which  may  be  recovered  from  the  sheriff  for  his  neglect  in 
taking  such  bond.  The  judgment  in  such  suit  belongs  to  the 
attorney  to  the  extent  of  his  lien.1 

An  attorney  who  has  prosecuted  a  bastardy  process  to  final 
judgment  and  execution  has  a  Hen  upon  the  bond  given  by  the 
respondent  in  that  process.3 

When  an  attachment  has  been  made,  the  lien  of  the  attach- 
ment inures  to  the  benefit  of  the  attorney  for  his  fees  and  costs, 
and  this  cannot  be  defeated  by  any  settlement  made  by  the  client 
with  the  debtor,  without  his  consent.8 

Where  a  judgment  is  a  lien  upon  real  estate,  and  this  is  about 
to  be  sold  under  execution,  an  attorney's  lien  upon  the  judgment 
will  not  be  protected  by  a  stay  of  a  sale  under  the  execution,  but 
the  sheriff  may  be  stayed  from  paying  the  proceeds  of  sale  to  the 
plaintiff  or  his  assignee  under  the  execution  until  the  amount  of 
the  attorney's  compensation  can  be  ascertained.4 

But  the  attorney  can  hardly  be  considered  as  the  assignee  of 
the  judgment  in  such  a  sense  as  to  entitle  htm  to  go  into  another 
court  to  enforce  his  lien  by  an  action  in  his  own  name.6 

The  attorney  may  enforce  his  lien  by  an  action  on  the  judg- 
ment in  the  name  of  the  creditor.9 

The  lien  of  an  attorney  upon  a  judgment  is  enforced  according 
to  the  law  of  the  State  where  the  judgment  was  recovered  and 
the  lien  attached,  and  not  according  to  the  law  of  another  State 
where  it  is  sought  to  collect  the  judgment.1 

<  Newbert  v.  Cunningham,  SO  He.  231,  *  Arfama  B.  Fox,  40  Barb.  M2. 

79  Am.  Dec.  612.  *  Stone  t>.  Hyde,  22  Me.  31S. 

1  Bieklord  p.  Ellis,  50  He.  191.  '  Cilixenit'  Nit.  Bank  e.  Culver,  54  N. 

*  Gift  v.  Hnnly,  33  Ark.  233.  H.  337,  SO  Am.  Rep.  134. 

*  Loanen'  Bank  ■>.  Noetrand,  31  J.  & 
8.  535. 
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233.  When  the  parties  have  collusively  settled  a  suit 
before  judgment,  with  the  design  of  preventing  the  attorney 
from  obtaining  his  costs  or  fees,  the  court  may  allow  the  attor- 
ney to  go  on  with  the  suit  and  obtain  a  judgment  for  the  amount 
of  his  costs  or  fees,  notwithstanding  the  settlement.1  If  the  set- 
tlement has  been  filed  in  the  court,  the  attorney  should  first  obtain 
an  order  setting  it  aside.  His  course  then  is  to  bring  the  case 
to  trial  and  final  judgment  in  the  name  of  his  client.  He  is  not 
entitled  to  an  order  to  enter  judgment  for  the  amount  of  his  costs 
without  bringing  the  cause  to  trial;  and  a  judgment  so  obtained 
ib  irregular.3  In  such  cases  the  attorney  must  establish  the  collu- 
sion.8 

A  plaintiff  who  has  obtained  a  judgment  may  consent  that  the 
judgment  in  his  favor  be  set  aside  by  the  court,  but  it  must  be 
subject  to  the  right  of  his  attorney  to  his  fees,  and  afterwards  the 
attorney  may  proceed  to  establish  his  right  to  his  fees,  in  doing 
which  he  must  establish  the  plaintiff's  right  to  recover  on  the 
state  of  facts  existing  at  the  time  the  case  was  first  disposed  of, 
independently  of  the  question  of  fees.4 

Where  a  judgment  is  compromised,  pending  appeal,  without 
notice  to  the  attorneys  of  the  successful  plaintiff,  they  may  en- 
force their  lien  against  defendant  in  equity.6 

In  New  York,  according  to  the  later  and  present  practice,  the  at- 
torney is  entitled  to  proceed  with  the  action  without  first  obtaining 

1  Itasqnln  v.  Knickerbocker   Stage  Co.  the  proceedings  and  doings  of  the  attor- 

19  Abb.  Fr.  324  ;  People  v.  Hardenbergh,  nay,  so  as  to  fall;  protect  the  rights  of 

8  Johns.  335  ;  Tmlcott  v.  Branson,  4  Paige,  both  parties,  and  not  unnecessarily  annoy 

HI ;  Chase  t>.  Chase,  69  How.  Fr.  306.  and  embarrass  either."    Pei  Barker,  J. 

In  some  cases  it  ia  laid  that,  before  an  In  Moore  t-.  Taylor,  3  How.  Pr.  N.  S. 

attornej  can  proceed  with  an  action  after  343,  it  is  said  that  leave  of  conn  to  inflli 

settlement    and     discontinuance    by    the  lute  such  proceedings  ia  especially  reqni- 

client,  the  attorney  should  obtain  leave  of  site  where  the  affidavit  says  nothing  about 

court  to  enforce  his  lien  by  supplementary  any  lien. 

proceedings.     Dimick  v.   Cooley,  3   S.  I.  '  Pickard  c.  Tencer,  31  Han,  403,  10 

Cir.  Pro.  141.    In  this  case  the  court  say :  Week.   Dig.    271;   Smith  v.    Baura,   67 

"It  would  be  an  unwise  and  dangerona  How.  Pr.  367  j  Wilber  u.  Baker,  94  Hon, 

practice,  extremely  hazardous  to  the  rights  34. 

of  both  parties,  to  allow  an  attorney  to  *  Lang  v.  Buffalo  Seamen's  Union,  33 

continue  the  action,  for   the  purpose  of  Alb,  L.  J.  114. 

collecting  hie  coatt,  without  first  obtaining  *  Twiggs,  o.   Chambers,  66   Ga.   379; 

consent  of  the  court  that  he  may  proceed  Coleman  r.  Ryan,  58  Ga.132;  Rodgers  r. 

for  that  purpose.    When  such  permission  Furor,  83  Ga.  115,9  8.  E.  Rep.  669. 

is  given,  it  ia  the  duty  of  the  court  to  di-  *  Covington  b.  Bast,  88  Tenn.  496,  19 

rect  as  to  tlie  lime  and  manner,  and  Watch  8.  W.  Rep.  1033. 
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leave  of  the  court  to  do  bo.1  He  may  prosecute  the  suit  to  trial 
and  final  judgment  in  the  name  of  his  client,  with  a  view  to  the 
protection  of  his  own  rights. 

In  this  State,  however,  if  the  attorney  is  the  equitable"  owner 
of  the  entire  judgment  recovered,  as  is  the  case  where  the  judg- 
ment is  for  costs  only,  he  should  prosecute  in  his  own  name  an 
undertaking  given  to  secure  its  payment,  inasmuch  as  the  code 
directs  that  every  action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  whether  lie  be  a  legal  or  equitable  assignee 
of  the  cause  of  action.2  If  he  brings  such  action,  even  with 
leave  of  the  court,  in  the  name  of  his  client,  for  the  purpose 
of  enforcing  his  lien,  a  previous  assignment  by  his  client  of 
the  cause  of  action  and  release  of  the  judgment  will  bar  the 
action.  The  order  allowing  the  attorney  to  proceed  does  not 
determine  that  the  attorney  is  entitled  to  recover  the  sum  he 
claims,  nor  does  it  determine  any  of  the  issues  between  the 
parties.8 

234.  The  English  practice  in  such  oases  seems  to  have  been 
for  the  attorney,  whose  lien  has  been  destroyed  by  the  conduct 
of  the  parties,  to  move  the  court  to  vacate  the  satisfaction  of 
judgment,  and  to  apply  for  a  rule  calling  opon  the  opposite  party 
to  pay  him  his  costs.4  Although  the  parties  to  the  suit  have 
colluslvely  settled  the  judgment,  the  attorney  has  no  such  au- 
thority over  the  execution  in  his  hands  as  to  enforce  it  against 
the  judgment  debtor  of  his  own  mere  motion  and  without  his 
client's  consent.  He  must  apply  to  the  equitable  jurisdiction  of 
the  court.6 

A  similar  mode  of  practice  prevails,  or  has  prevailed,  in  some 
of  our  state  courts. 

The  plaintiff's  attorney  may  also  be  protected  upon  his  appli- 
cation to  the  court  for  a  rule  restraining  the  judgment  debtor 

1  Pkkard  K.  Yencer,  31  Hun,  N.  T.  •  Kipp  v.  Hupp,  3  How.  Pr.  N.  S.  169, 
403,  10  Week.  Dig.  a71  i  Wilbsi  v.  lin-    7  Civ.  Pro.  31S,  317. 

ker,  34  linn,  34 ;  Fomroan  t>.  Sciwhing,  *  Welsh  ».  Hole,  1  Dong.  338 ;  Graves 
3S  Hun,  N.  Y.  504  ;  Merchant  v.  Sesiione,  ».  Elides,  5  Taunt.  429 ;  Reid  V.  Dapper, 
S  N.  Y.  CiT.  Pro.  24.  6  T.   R,    881 J    Churl  wood    a.   Berridge, 

The  cue  of  Goddard  b.  Trenhatb,  34    1  Eap.  349 ;  Jones   v.  Bonner,   3  Exch. 
Hon,  182,  holding  that  leave  of  court  matt    330. 
be  obtained  to  prosecute  ibeauit  in  inch 
oats,  U  overruled. 

1  Kipp  r.  Rapp,  3  How.  Pr.  N.  8.  169, 
7  Gv.  Pro.  316,  317. 
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from  paying  the  money  to  the  plaintiff  until  the  attorney's  lien 
is  satisfied. 

When  a  decree  has  been  entered  for  the  payment  of  money 
to  a  complainant,  and  his  solicitor  has  given  the  defendant  no- 
tice that  he  claims  a  lien  on  the  moneys  decreed  to  be  paid,  and 
this  notice  is  disregarded  by  the  defendant,  the  latter  may,  on 
an  order  of  the  court  to  show  cause,  be  required  to  pay  to  the 
solicitor  snch  amount  as  he  should  establish  a  lien  for  upon  a  re- 
ference made  by  the  court.1 

236.  An  application  to  the  court  by  an  attorney  to  pro- 
tect his  lien  upon  a  judgment  is  addressed  to  the  discretion  of 
the  court.3  The  right  of  the  attorney  to  claim  the  lien  should 
<be  clear  to  justify  the  court's  interference.  But  it  1ms  the  power 
to  interfere,  whether  the  lien  be  for  the  taxable  costs  or  for  com- 
pensation, when  a  lien  for  this  is  given  by  statute.  When  the 
amount  of  compensation  is  in  dispute,  the  court  may  direct  that  a 
sufficient  sum  to  cover  the  claims  be  brought  into  court  to  await 
an  action  at  law,  or  other  procedure  between  the  attorney  and 
client  to  settle  the  amount.8 

In  Indiana  a  complaint  by  an  attorney  to  set  aside  an  entry 
■of  satisfaction  of  a  judgment  on  the  ground  that  it  was  fraudu- 
lently made  should  allege  the  amount  of  fees  due  him,  either 
by  stating  the  contract  with  his  client  respecting  his  fees,  or  by 
averring  the  value  of  his  services.4  The  complaint  should  allege 
that  the  lien  was  taken,  and  notice  of  it  filed  at  the  time  of  the 
rendition  of  the  judgment,  for  such  entry  and  notice  are  required 
to  make  the  lien  effectual.6 

In  some  cases  the  courts,  after  declaring  the  lien,  have  directed 
a  reference  to  a  master  to  determine  the  proper  amount  of  the 
attorney's  charges ; 6  but  perhaps  the  better  practice  is  to  declare 
the  lien,  and  leave  the  attorney  to  enforce  his  claim  by  an  appro- 
priate proceeding  against  his  client.7 

236.  Upon  an  application  by  a  solicitor  for  money  which 

1  Barnes  o.  Tajlor,  30  N.  J.  Eq.  467.  Bowman,    109  Ind.    383,    10  N.   £.  Rep. 

2  Adams  c.  Fox,  40  Barb.  44! ;  Hawitt     126. 

».  Merrill,  113  N.  Y.  630, 20  N.  E.  Rep.  *  Day  t>.  Bowman,  109  Ind.  383, 10  N. 

866.  E.  Rep.  126. 

1  Adams  v.  Fox,  40  Barb.  442 ;  Fox  v.  *  Bnnt  v.  McChuiah.n,  1  Heist.  503 ; 

Fox,  24  How.  l'r.  409,  417.  Tourie  v.  Niton,  1  Tenn.  Cli.  614;  Bow- 

*  Dnnning  v.  Galloway,  47  Ind.  169;  ling  p.  Scales,  1  Teun.  Ch.  618;  Buhhc. 

Adams    v.  Lee,  S3   Ind.    687;    Da;    e.  Taylor,  30  N.  J.  Eq.  467. 

164  '  Ferkina  v.  Perkins,  9  Heisk.  95. 
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has  been  paid  into  court  under  a  decree,  his  claim  cannot  be 
passed  upon  without  notice  to  his  client  and  proof  to  maintain 
his  claim,  though  the  client  has  assigned  to  him  the  cause  of 
action  upon  which  the  decree  was  founded  as  security  for  his 
services.1 

237.  But  if  the  attorney  waits  for  an  unreasonable  time 
after  his  olient  has  settled  with  the  opposite  party,  and  dis- 
charged the  judgment,  the  satisfaction  will  not  be  set  aside  in 
order  to  allow  the  attorney  to  obtain  his  costs.8  Great  and  un- 
reasonable delays  and  laches  on  his  part  in  asserting  his  rights 
are  fatal  to  his  claim,  as  they  would  be  to  the  claim  of  any 
ordinary  suitor.  Although  proceedings  by  an  attorney  to  enforce 
his  claim  do  not  constitute  an  action  within  the  literal  operation 
of  the  statute  of  limitations,  yet  in  enforcing  a  remedy  of  this 
character,  depending  upon  the  equitable  powers  of  the  court, 
and,  to  a  certain  extent,  upon  its  discretion,  it  will  in  general 
be  governed  by  the  analogy  of  the  statute.8 

After  the  litigation  is  ended  and  the  client  has  possessed  him- 
self of  the  entire  fund  recovered  by  the  litigation,  the  court  has 
no  power  to  give  relief  to  the  attorney.* 

238.  An  attorney  is  not  bound  to  make  himself  a  party 
to  the  record  in  order  to  enforce  his  lien  for  fees  against  a 
judgment  obtained  for  his  client.  If  he  has  given  notice  to  the 
judgment  debtor  of  his  lien,  he  may  enforce  it  notwithstanding 
a  compromise  and  settlement  between  the  judgment  debtor  and 
his  client;  the  court  may,  however,  allow  the  attorney  to  inter- 
vene, after  judgment,  and  be  made  a  party  to  the  suit,  when 
that  course  seems  necessary  for  the  protection  of  his  rights.6 

In   Nebraska,  it  is   said   that  under  some  circumstances  the 

1  Black  r.   Black,  32  N.   J.  Eq.    7*.  tlia   attorney  cannot   proceed  by  rule  to 

When  an  attorney  claims  a   lien    upon  collect  his  fees.    The  court  has  no  j  mis 

money  In  the  hands  of  an  officer  of  tbo  diction  to  control  its  officers  and  the  par. 

court,  and  the  claim  is  controverted  by  ties  connected  with  a  judicial  proceeding 

the  client,  a  rule  is  the  proper  remedy  in  after  the  litigation  has  ended.     Whittle  v. 

Georgia  to  settle  the  question.     To  such  Newnrnn,  34  Ga.  377. 
rule  the  attorney  need  not  attach  a  bill  of        '  Winnns  d.  Mason,  33  Barb.  522. 
particulars  of   the   services  rendered  by        ■  Richardson  v.  Brooklyn  C.  &  N.  R.  It, 

him,  nor  need  he  upon  trial  go  into  proof  Co.  7  Hun,  69. 

of    the    same;  but    the    services   will    be         *  Whittle  v.  Nawtnan,  S4  Ga.  377. 
treated  as  a  whole.    Walker  v.  Floyd,  30        '■  Patrick  e.  Leach,  3  McCrary,  535,  17 

Ga.  937.    But  after   the  client  has  pos-  Fed.  Rep.  476. 
seated  himself  of  the  entire  fund  recovered, 
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attorney  may  properly  be  admitted  as  a  party  plaintiff  in  the 
action  for  the  purpose  of  protecting  and  enforcing  his  lien.  In 
such  proceeding  it  would  be  the  proper  practice  for  the  attorney, 
on  being  admitted  as  a  party,  to  file  a  petition  in  his  own  name 
against  both  plaintiff  and  defendant,  setting  forth  the  particulars 
of  his  claim,  so  that  if  it  be  disputed  answers  could  be  filed,  and 
issues  made  up  as  in  other  cases.1 

239.  In  an  action  to  dissolve  a  partnership  the  court  will 
not  appoint  a  receiver  in  order  to  secure  the  lien  of  the  plain- 
tiffs attorney  ;  for  a  receiver  is  appointed  in  such  an  action  only 
when  it  is  absolutely  necessary  to  do  so  for  the  protection  of  the 
property.  If  the  attorney  has  given  notice  of  bie  claim  before 
the  settlement,  be  may  be  allowed  to  go  on  with  the  suit  and 
enter  up  judgment  for  his  costs.3 

240.  In  proceedings  to  wind  up  an  insolvent  life  insur- 
ance company  an  attorney  was  retained  by  certain  policy  hold? 
era,  and  appeared  in  their  behalf.  A  dividend  to  each  of  his  cli- 
ents was  declared,  whereupon  be  claimed  a  lien  and  moved  that 
the  receiver  pay  the  dividends  to  him.  It  did  not  appear  that 
these  policy  holders  were  formal  parties  to  the  proceedings,  or 
that  the  attorney  entered  his  appearance  of  record,  nor  that  his 
services  procured  the  dividends.  The  attorney's  inotiou  was 
denied,  except  upon  his  filing  authority  from  his  clients  to  re- 
ceive such  dividends.  It  was  doubted  whether  he  had  any  lien 
under  the  code  ;  and,  whether  he  had  or  not,  the  court  could  not 
make  an  order  practically  enforcing  a  lien  without  notice  to  the 
clients.8 

1  Reynolds   v.  Reynolds,  10  Neb.  574,  7  The  existence   of   *  contract   between  a 

N.  W.  Hep.  838,  cited  with  approval  in  client  and  bis  Attorney,  where  there  is  do 

Oliver  b.  Sheeley,  11  Neb.  531,  E>  N.  W.  claim  for  a  lieu,  would  not  be  notice  to 

Hep.  089 ;  Elliott  v.  Atkins,  26  Neb.  403,  the  adverse  party  that  he  intended  to  ss- 

«3N.W.  Kep.  403.    "An  attorney,  there-  sen  the  claim  against  him,  aa  it  might  be 

fore,  who  desires  to  enforce  a  claim  for  presumed  that  such  attorney  intended  to 

his  services  must  file  a  lien  to  that  effect ;  rely  on  the  responsibility  of  his  own  cli- 

otherwise    he    cannot     enforce    a    claim  ent,"     Per  Maxwell,  J. 

(gainst  the  advene  party.    Thia  claim  ''  Anon.  3  Daly,  533. 

for  a  lien  may  be  filed  with  the  papers  in  *  Attorney-General  v.  N.  A.  L.  Ins.  Co. 

the  case,  and  the  adverse  party  will  be  93  N.  T.  387. 
chargeable   with   notice  of  its  existence. 
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CHAPTER  VI. 

BANKBBS'   LIENB. 

I.  Nature  and  extent  and  the  indebted-  I  IL  Application  as   between    correapond- 
ncii  secured,  241    258.  f  ing  bunks,  357-361. 

I.  Nature  and  Extent  and  the  Indebtedness  Secured. 

241.  A  bank  has  a  lien  on  all  moneys,  funds,  and  securi- 
ties of  a  depositor  for  the  general  balance  of  his  account.1 
Thus,  if  a  bank  discounts  a  note  for  a  depositor,  and  this  is  not 
paid  at  maturity,  all  funds  of  the  depositor  held  by  the  bank  at 
the  time  of  the  maturity  of  the  note,  or  afterwards  acquired  in 
the  course  of  business  with  him,  whether  on  general  deposit  or 
in  the  form  of  commercial  paper  placed  by  him  in  bank  for  col- 
lection, may  be  applied  to  the  discharge  of  his  indebtedness  to 
the  bank  or  such  note.1  And  the  rule  is  the  same  as  regards 
any  other  indebtedness,  such  as  an  overdraft  or  an  advance  of 
any  kind. 

242.  The  lien  of  bankers  is  part  of  the  law  merchant, 
and  the  courts  are  bound  to  take  judicial  notice  of  it,  just  as 
they   are   bound   to   recognize  the   negotiability  of   bills   of   ex- 

1  Jonrdaine  e.  Lefevre,  1  Esp,  66;  Da-  nU,  Idaho,  Oklahoma,  hTorth  Dakota,  and 

vis   v.  Bowsher,  5  T.  R.  488;   Scott  v.  Booth  Dakota  that  a  banker  has  a  general 

Franklin,  IS  East,  438;  Bolton  v.  Fuller,  lien,  dependent  on   possesion,  upon  all 

1  B.  *  P.  639  ;  Gitei  v.  Perkins,  9  East,  property  in  hii  hand)  belonging  to  a  eos- 

12;  Holland  v.  Bjgrare,  R.  &  M.  971  ;  In  tomer,  f or  the  balance  doe  to  him   from 

re  Williams,  3  If,  R.  Eq.  346  ;  Brandio  such  customer  in  the  conne  of  the  bnni- 

t>.  Harnett,   IS  CI.  &  F.  787;  Marsh  v.  ness.   Cal.  Civ.  Code,  |  3054 ;  B.  8.  Idaho, 

Oneida,  Bank,  34  Barb.  398;  Beckwith  e.  I887,*344B;  Dak.  Civ.  Code,  j  1808;  Okl. 

Union  Bank,  4  Sandf.  604;  Commercial  Comp.  State.  1890,  §  3331. 

Bank  ol  Albany  v.  Hughes,  17  Wend.  94;  In  Pennsylvania  the  doctrine  of  bankers' 

I*  re  Van  Allen,  37   Barb.   335 ;   Ford  liens  does  not  prevail.    It  is  regarded  as 

p.  Thornton,  3  Leigh,  695;  State  Bank  ».  opposed  to  well-established   legal  prinr.i- 

Armstrong,  4  Dev.  519;   Whittington  c.  p',  s,  and  as  a  custom  it  cannot  therefore 

Fanners'  Bank,  5  liar.   &  J.  489;   He-  obt.'n.    Liggett  Spring  and  Axle  Co.'s 

Dowel!  v.  Bank  ot  Wilmington,  I  Hair.  Appe.  I,  111  Fa.  St.  291. 

369.  *  M  ench».  Valley  Nat.  Bank,  11  Mo. 

It  la  declared  in  the  codes  of  Celifor-  App.  1  4. 

167 


3igitizeC  by  GOOgk 


§§  243,  244.]  bankers'  liens. 

change.  Tims  Lord  Lyndhurst,  in  a  case  before  the  House  of 
Lords,  said:1  "I  think  there  is  no  question  that,  by  the  law 
merchant,  a  banker  has  a  lien  upon  securities  deposited  with  him" 
for  his  general  balance.  I  consider  this  as  part  of  the  estab- 
lished law  of  the  country :  the  courts  will  take  notice  of  it ;  it 
is  not  necessary  to  plead  it ;  nor  is  it  necessary  that  it  should  be 
given  in  evidence  in  the  particular  instance."  Lord  Campbell 
in  the  same  case  said :  "  The  usage  of  trade  by  which  bankers 
are  entitled  to  a  general  lien  is  not  found  by  the  special  ver- 
dict ;  and,  unless  we  are  to  take  judicial  notice  of  it,  the  plaintiff 
is  at  once  entitled  to  judgment.  But,  my  lords,  I  am  of  opinion 
that  the  general  lien  of  bankers  is  part  of  the  law  merchant,  and 
is  to  be  judicially  noticed,  like  the  negotiability  of  bills  of  ex- 
change, or  the  days  of  grace  allowed  for  their  payment.  When 
a  general  usage  has  been  judicially  ascertained  and  established, 
it  becomes  part  of  the  law  merchant,  which  courts  of  justice  are 
bound  to  know  and  recognize.  Such  has  been  the  invariable  un- 
derstanding and  practice  in  Westminster  Hall  for  a  great  many 
years ;  there  is  no  decision  or  dictum  to  the  contrary ;  and  justice 
could  not  be  administered  if  evidence  were  to  be  given,  toties 
quoties,  to  support  such  usages,  an  issue  being  joined  upon  them 
in  each  particular  case." 

243.  Courts  will  not,  however,  Judicially  take  notice  of 
the  lien  of  bankers  who  are  not  striotly  such.  In  the  case  of 
persons  engaged  in  discounting,  buying,  advancing  on,  or  selling 
bills  or  notes,  a  lien  for  a  general  balance  will  not  be  presumed  to 
exist  in  the  absence  of  an  express  agreement.  If  a  usage  exists 
to  give  such  a  lien,  it  should  be  proved.3 

244.  A  banker  has  a  lien  on  all  securities  of  his  debtor  in 
his  hands  for  the  general  balance  of  his  account,  unless  such  a 
lien  is  inconsistent  with  the  actual  or  presumed  intention  of  the 
parties.3     The  lien  attaches  to  notes  and  bills  and  other  business 

1  Brandao  v.  Barnett,  IS  CI.  &  Fin.  787,  Dili.  S3S ;  Brandao  c.  Burnett,  6  Man.  S. 

3  C.B.  519,  535,6  M.  &.  Ur.  630,  approved  Gr.  630,  670,  7  Scott  N.   R.  301,  332,  per 

in  Misa  t>.  Carrie,  L.  B.  1  App.  Cai.  354,  Lord  Dcnman,  3'  C.  B.  M9,  IS  CI.  &  F. 

969;    Mucnch  v.   Valley   Nat.  Bank,    11  787;  approved  in  London  Chartered  Bunk 

Mo.  App.  144 ;  Grant s.  Taylor,  3  J.  &  3.  of  Australia  e.  White,  L  R.  4  App.  Caa. 

338.  ,|  413,  and   in  Misa  v.  Currir,  L.  R.  1  App. 

*  Grant  v.  Tajlor,  3  J.  4  S.  33S.  Cas.  SS4,  S69  ;  In  re  European  Bank,  L.  R. 

*  Davis  v.  Bowaher,  5  T.  R.  41  1, 491,  8  Ch.  41 ;  Wyman  v.  Colorado  Nat.  Bank, 
per  Lord  Kenyon  ;    Kelly  v.    Pyjan,   5  0    Colo.  30,  40  Am.  Hep.  133;  /a  r*  Wil- 
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paper  which  the  customer  has  intrusted  to  the  bank  for  collec- 
tion, as  well  as  to  his  general  deposit  account.1  Whether  there 
is  each  a  lien  in  a  particular  case  depends  upon  the  circumstances 
attending  it.  If  there  is  nothing  in  the  transaction  which  repels 
the  presumption  that  the  banker  gave  credit  on  the  strength  of  the 
debtor's  securities  in  his  hands,  he  has  a  lien  upon  them  for  the 
general  balance  due  him  from  the  debtor.  And  so  if  the  securi- 
ties be  deposited  after  the  credit  was  given,  the  banker  has  a  lien 
for  his  general  balance  of  account,  unless  there  be  an  express 
contract  or  circumstances  that  show  an  implied  contract  incon- 
sistent with  anch  lien. 

A  banker  has  a  lien  for  a  general  balance  of  account  upon 
securities  left  with  him  by  a  customer  without  any  special  agree- 
ment;3 and  if  a  portion  6f  the  securities  so  left  be  afterwards 
pledged  to  secure  a  particular  debt,  the  banker  has  a  lien  upon 
the  securities  not  so  pledged  for  his  balance  of  account." 

246.  A  banker's  lien  secures  only  anoh  debts  as  are  das 
and  payable  to  the  banker  at  the  time  he  claims  to  retain  his 
customer's  funds  or  securities.4  If  a  bank  discounts  a  note  for  a 
customer,  and  places  the  proceeds  to  his  account,  it  has  no  right 
to  retain  the  amount  of  his  general  deposit  to  apply  upon  an 
indebtedness  of  the  customer  not  yet  matured.     To  do  this  would 

liams,  3  Ir.  Kq.  346,  SO  L.  T.  N.  S.  2SS  ;  however,  that  the  assignee  was  entitled  to 

Lehman  b.  Tallassoe  Mannf.  Co.   64  Alt.  recover  the  entire  Bum  in  depoeit,  the  sit- 

567,  5!)5.  nation  of  the  bank  not  being  affected  by 

1  Bninett  v.  Brandlo,  6  M.  4  G.  630 ;  want  of  notice  of  the  assignment, 

£r  parte  Pease,  I   Rose,  333 ;  Ex  parte  In  a  case  in  HUnoU,  Fourth  Nat  Bank 

Wakefield    Bank,  1    Rose,   313;  Scott  if.  u.  CitJ  Nat.  Bank,  68   III.  398,    where  a 

Franklin,  15  East,  428.  customer  obtained  a  discount  of  his  note 

1  Davit,  r.  Bowsher,  5  T.  Ti.  488, 491.  at  a  hank,  and  the  money  was  placed  to 

1  Damont  «.  Fry,  13  Fed".  Rep.  433.  hii  credit,  and  he  became  insolvent,  before 

1  Jordan  r.  Nat.  Shoe  4  Leather  Bank,  the  maturity  of  the  note,  having  at  the 

74  N.  T.  467,  30  Am.  Rep.  319 ;  Beck-  time  a  deposit  to  his  credit  against  a  pert 

with  o.  Union  Bank, 4  Sandf.  601.   In  the  of  which  he  had  drawn  a  check,  it  waa 

latter  case  a  depositor  waa  an  indorser  on  held  that  the  bank  had  no  lien  as  against 

a  bill  held  by  the  bank.    He  made  a  gen-  the  check  holder  who  presented  this  check 

era!  assignment  for  the  benefit  of  tiii  cred-  for  payment  before  the  maturity  of  the 

iton  before  the  bill  matured,  and  at  that  note.     The  value  of  this  decision  as  an 

time  there  waa  a  balance  to  his  account  at  authority  elsewhere   is  impaired   by  the 

the  bank  nearly  eqnal  to  the  amount  of  role  adopted  in  this  Slate  that  a  check  U 

the  indorsed  bill.    The  bill  was  protested  an  appropriation  of  to  much  of  the  depos- 

st  maturity  and  charged  to  hi*  account  ttor'a  account.givinghimarigbt  of  action 

by  the  bank,  before  notice  of  the  assign-  for  tt  against  the  bank. 

meBt  wm  fireu  to  the  bank.   It  was  held,  See  Bolland  v.  Bvgrave,  Ry.  4  M.  S71. 
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be  in  complete  hostility  to  the  purpose  contemplated  in  the  eon- 
tract  of  discount.  "  The  purpose  existing  and  understood  by  the 
parties  in  that  act  is,  that  the  customer  of  the  bank  may  draw 
out  at  hia  pleasure  the  avails  of  the  discount.  After  the  paper 
discounted  falls  due  and  payable  and  remains  unpaid,  nnless 
other  rights  have  intervened,  the  bank  may  hold  a  balance  of 
deposits  and  apply  it  towards  the  payment  of  the  paper.  But 
these  deposits  in  a  bank  create  between  it  and  the  depositor  the 
relation  of  debtor  and  creditor.  Now  a  debtor  in  one  sum  has 
no  lien  upon  it  in  his  hands  for  the  payment  of  a  debt  owned 
by  him,  which  has  not  yet  matured ;  nor  has  a  bank,  more  than 
any  other  debtor.  Both  hold,  as  debtors,  the  moneys  of  their 
creditors,  and  may  set  up  no  claim  to  them  not  given  by  the  law 
of  set-off,  counter-claim,  recoupment,  or  kindred  rules."  ' 

246.  In  equity  it  has  been  held  that  the  lien  of  a  bank  may 
attach  before  the  indebtedness  has  matured.  Thus,  where  a 
depositor,  having  obtained  a  discount  at  a  bank,  died  before  the 
note  matured,  upon  evidence  of  danger  that  his  estate  and  also 
the  indorser's  would  prove  to  be  insolvent,  it  was  held  that  the 
bank  should  be  allowed  to  retain  enough  of  the  funds  of  the  de- 
positor in  the  hands  of  the  bank  to  meet  the  note  when  it  should 
be  due.* 

Of  course  securities  may  by  express  agreement  be  pledged  to 
cover  debts  not  matured  or  contingent  liabilities ; B  but  such  a  lien 
is  a  different  thing  from  a  banker's  implied  general  lien. 

But  ordinarily  equity  follows  the  statute  and  the  law  in  regard 
to  a  set-off,  unless  there  are  peculiar  circumstances  presented. 
The  insolvency  of  a  debtor  sometimes  moves  equity  to  grant  a 
setoff  which  would  not  be  allowed  at  law ;  and  that  consideration 
doubtless  much  moved  the  court  in  the  Virginia  case  above  cited.4 

247.  If  a  customer  keeps  several  deposit  accounts  with  a 
bank,  they  are  to  be  regarded  as  one  account  as  regards  the 
bank's  right  of  lien.  Thus,  if  a  customer,  as  a  matter  of  conven- 
ience, keeps  with  a  bank  three  accounts,  namely,  a  loan  account, 
a  discount  account,  and  a  general  account,  and  becomes  a  debtor 

1  Per  Folger,  J.,  in  Jordan  u.  Nat.  Shoe  '  Merchants'  Bank  of  London  c.  Maud, 

&  Leather  Bank,  74  N.  Y.  467,  30  Am.  19  W.  B.  657. 

Bep.  319.  *  Jordan  e.  Nat.  Shoe  ft  Leather  Bank, 

*  Ford  v.  Thornton,  3  Leigh,  695.    See  74  N.  Y.  467,  SO  Am.  Bep.  319,  per  Fol- 

Founh  Nat.  Bank  ■>.  City  Nat  Bank,  63  ger,  J. 
IU.39S. 
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to  the  bunk  on  one  account,  the  bank  has  a  lien  for  the  debt  upon 
the  customer's  balance  upon  another  account.1  "  In  truth,"  said 
Lord  Justice  James,  "  as  between  banker  and  customer,  whatever 
number  of  accounts  are  kept  in  the  books,  the  whole  is  really  but 
one  account,  and  it  is  not  open  to  the  customer,  in  the  absence  of 
some  special  contract,  to  say  that  the  securities  which  be  deposits 
are  only  applicable  to  one  account."  Of  course  this  rule  applies 
only  where  all  the  accounts  belong  to  the  depositor  in  the  same 
capacity. 

A  bank  discounted  for  a  customer  bills  of  exchange  drawn 
against  goods  consigned  to  India  upon  the  security  of  the  bills  of 
lading.  As  a  further  security  against  a  fall  in  the  price  of  the 
goods,  the  hank  retained  a  sum  from  the  fnll  discount  value  of 
the  bills,  and  carried  this  to  a  suspense  account  until  it  should 
receive  advice  of  the  payment  of  the  bills,  and  gave  to  the  cus- 
tomer accountable  receipts  for  such  margins  or  sums  retained. 
This  was  the  usual  course  of  dealing  between  the  parties ;  and  it 
was  also  the  habit  of  the  bank,  when  it  bad  been  advised  that  the 
bills  bad  been  paid  in  full,  to  carry  over  the  retained  margin  to 
the  credit  of  the  customer  in  his  general  banking  account.  The 
customer  pledged  three  of  snch  receipts  with  a  party  who  gave 
notice  to  the  bank  of  snch  assignment.  On  the  same  day  the  cus- 
tomer suspended  payment,  being  largely  indebted  to  the  bank 
upon  an  overdrawn  account  and  on  suspended  accounts.  It  was 
held  that  the  bank  was  entitled  to  a  lien  on  the  receipts  for  snch 
margins  or  suspended  account  for  such  suras  as  were  actually  due 
and  payable  to  it  at  the  times  when  the  receipts  became  payable, 
in  respect  of  liabilities  contracted  before  notice  was  received  by 
the  bank  of  the  pledge  or  assignment  of  the  receipts.9 

248.  As  a  general  rule  the  lien  attaches  only  to  securities 
belonging  to  the  customer  in  his  own  right,  unless  the  securi- 
ties be  transferable  by  delivery,  or  have  been  intrusted  to  the 
customer  by  the  owner  in  such  a  way  that  he  appears  to  be  the 
owner,  and  has  the  power  of  transferring  them  as  if  they  were  bis 
own ;  in  which  case  the  banker  receiving  the  securities  in  good 
faith  may  acquire  a  title  which  the  customer  did  not  have.*     If 

1  la  re  European  Bank,  L.  B.  8  Ch.41.  '  Barneit  v.  Brandao,  6  M.  ft  Q.  630, 

1  Jeffryes  p.  Agra  ft  Haslerman'i  Bank,  668,  per  Lord  Desman,  C.  J. ;  Collin*  v. 

L  B.  a  Bq.  67*.  35  L.  J.  If.  g.  Ch.  686,  Martin,  1  Bos.  &  Ptii.  648. 

14  W.  B.  889. 
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the  property  is  subject  to  a  trust,  of  which  the  banker  must  neces- 
sarily have  notice,  or  of  which  he  actually  has  notice,  the  trust 
must  prevail  against  the  banker's  lien.1 

If  a  depositor  keeps  two  accounts,  one  of  which  is  a  trust 
account,  the  bank  can  acquire  no  lien  on  the  latter  account  for  a 
deficiency  in  the  individual  account.  If  the  banker  has  know- 
ledge of  this,  he  is  liable  for  permitting  the  customer  to  transfer 
money  from  his  trnst  account  to  bis  private  account.8  A  banker 
lias  no  lien  on  the  deposit  of  a  partner  on  his  separate  account  for 
a  balance  due  to  the  bunk  from  the  firm.8 

249.  One  cannot  create  an  efieotual  Ilea  by  an  agreement 
to  transfer  to  a  bank  securities  which  he  holds  in  trust, 
though  they  stand  in  hia  own  name  and  are  within  his  control. 
The  agreement  to  transfer  does  not  amount  to  the  same  thing 
as  an  actual  transfer,  so  far  as  the  rights  of  the  beneficial  owner 
are  concerned ;  for  the  bank  will  not  have  a  lien  by  the  agree- 
ment as  against  anch  owner.  Thus,  one  holding  shares  in  a 
banking  company  in  his  own  name,  though  part  of  them  were 
purchased  with  trust  funds,  and  were  in  fact  held  in  trust,  agreed 
to  transfer  a  certain  number  of  shares  to  the  banking  company 
as  security  for  advances;  but  no  transfer  was  actually  made, 
and  he  became  bankrupt  without  having  shares  sufficient  to 
satisfy  the  trust  and  his  agreement  to  assign.  It  was  held  that 
the  banking  company  had  no  lien  on  the  shares  held  in  trust.* 
Referring  to  the  trustee's  agreement  to  transfer.  Lord  Cotten- 
ham.  Lord  Chancellor,  said :  "  All  that  he  has  done  has  been  an 
attempt  to  commit  a  breach  of  trust,  and  a  fraud,  undoubtedly, 
on  the  bank,  by  Baying,  'I  will  pledge  these  shares  so  standing 
in  my  name  for  the  purpose  of  securing  the  debt  which  I  owe  to 
you.*  Then  here  are  two  equities,  that  is  to  say,  here  is  a  trustee 
of  the  property,  which  he  held  for  the  benefit  of  the  cestui*  que 
trust,  endeavoring  to  create  an  equity  upon  that  property  to 
secure  his  own  debt.  Which  of  these  two  equities  is  to  prevail  1 
Undoubtedly  the  former." 

260.  A  bank  receiving  deposits  to  the  account  of  a  cus- 
tomer, as  executor,  administrator,  trustee,  or  agent,  is  oharge- 

1  Mnnningford  p.  Toleman,  1  Coll.  670;  Ex  parte  City  Bank  Case,  3  De  G.,  F.  *  J. 

Locke  v.  Prcscott,  32  Beav.  261.  629;  Raymond   t>.  Pnlmer,  41  La.  Ann. 

9  Bodenham  v.  Hoakyni,  !Doll.,M.4  495,  6  So.  Rep.  691. 

G.  903.  *  Murray  ».  Pinkett,  18  CI.  *  F.  764, 

■  Watts  v.  Christie,   11    Beaver,   5*6;  785. 
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able  -with  notice  of  the  trust,  and  cannot  hare  a  lien  upon  the 
deposits  to  secure  bis  private  debts  to  the  bank.1  If  the  bank 
officers  have  actual  knowledge  that  the  money  deposited  by  a 
customer  is  held  by  him  in  a  fiduciary  capacity,  the  bank  for 
stronger  reasons  is  affected  with  equities  of  the  beneficial  owners 
of  the  fund.  Thus,  where  a  customer  opened  an  account  with  a 
bank  in  his  own  name,  as  general  agent,  and  it  was  known  to 
the  bank  that  be  was  the  agent  of  an  insurance  company;  that 
the  conducting  of  this  agency  was  his  chief  business;  that  the 
account  was  opened  to  facilitate  that  business,  and  was  used  as 
a  means  of  accumulating  the  premiums  on  policies  collected  by 
him  for  the  company,  and  of  making  payments  to  it  by  checks, 
the  bank  is  chargeable  with  notice  of  the  equitable  rights  of 
the  company,  though  he  deposited  his  own  money  to  the  same 
account  and  drew  checks  against  it  for  bis  private  use.  There- 
fore, when  such  depositor  borrowed  money  from  the  bank  for 
his  own  use  upon  the  security  of  his  wife's  name  and  property, 
and  the  loan  not  being  paid  it  was  charged  to  the  depositor's 
account  as  general  agent,  it  was  held  that  the  bank  had  no  lien  as 
against  the  insurance  company  on  such  deposits.3  Mr.  Justice 
Matthews,  delivering  the  opinion  of  the  court,  said :  "Evidently 
the  bank  has  no  better  right  than  the  depositor,  unless  it  can 
obtain  it  through  its  banker's  lien.  Ordinarily,  that  attaches 
in  favor  of  the  bank  upon  the  securities  and  moneys  of  the  cus- 
tomer deposited  in  the  usual  course  of  business,  for  advances  which 
are  supposed  to  be  made  upon  their  credit.  It  attaches  to  such 
securities  and  funds,  not  only  against  the  depositor,  but  against 
the  unknown  equities  of  all  others  in  interest,  unless  modified  or 
waived   by  some  agreement,  express   or  implied,  or  by  conduct 

1  Bailey  t>.  Finch,  L.  R.  7  Q.  B.  34, 41.        '  National  Bank  »■  Insurance  Co.  104 

Blackburn,  J.,  Mud  that  the  opening  of  an  U.  S.  94.    The  existence  ot  this  account 

scrouot  as  executor  operated  as  anoiice  to  ai  a  proBlabloone  to  the  bank  was  alleged 

the  bank  of  the  trait,  it  being  a  statement  bj  tbe  customer  ai  a  reason  why  he  should 

to  the  bank :  "  Thii  account  which  I  am  bare  the  accommodation ;  but  it  wat  not 

opening  is  not  mj  own  unlimited  property,  pledged  for  the  payment  of  t  ha  loan,  either 

but  it  is  money  which  belong!  to  the  estate  in  express  terms,  or  by  any  act*  or  conduct 

which  I  am  aiirainUioring  m  executor  ;  from  which  such   an  intention  could  be 

cnneequfintly,  there   may  be  persona  who  inferred.     But,  as  against  the  insurance 

haie  equitable  claims  upon  it"    The  bank  company,  it  could  hare  made  no  difference 

would  be  bound  by  any  equity  which  did  if  the  depositor  had  attempted  to  pledge 

exist   in    another.     And    see   Jones   on  his  account;  for  the  bank  bad  notice  that 

Pledges,  I  474.  this  did  not  belong  to  him. 
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inconsistent  with  its  assertion.  But  it  cannot  be  permitted  to 
prevail  against  the  equity  of  the  beneficial  owner,  of  which  the 
bank  has  notice,  either  actual  or  constructive.  In  the  present 
case,  in  addition  to  the  circumstance  that  the  account  was  opened 
and  kept  by  the  depositor  in  hia  name  as  general  agent,  and  all 
the  presumptions  properly  arising  upon  it,  we  have  found  that 
other  facts  proven  on  the  hearing  justify  and  require  the  conclu- 
sion that  the  bank  had  full  knowledge  of  the  sources  of  the  de- 
posits made  by  the  depositor  in  this  account,  and  of  his  duty  to 
remit  and  account  for  them  as  agent  for  the  insurance  company. 
It  is,  consequently,  chargeable  with  notice  of  the  equities  of  the 
insurance  company." 

261.  A  banker  or  broker  holding  securities  pledged  for  the 
payment  of  a  particular  debt,  or  deposited  for  a  special  purpose, 
has  no  lien  upon  them  for  a  general  balance  of  account  or  for  the 
payment  of  other  claims.1  The  general  lien  is  limited  and  de- 
fined by  the  express  contract.  Thus,  if  a  partnership  and  an  indi- 
vidual member  of  the  firm  have  accounts  with  the  same  bank, 
and  the  partner  deposits  certain  railway  shares  as  collateral  secu- 
rity for  a  certain  promissory  note  of  his  own  discounted  by  the 
bank,  or  for  any  Bums  he  may  thereafter  owe  to  the  bank,  the  fact 
that  the  shares  were  the  property  of  the  firm,  and  that  the  dis- 
counts obtained  by  the  use  of  them  were  employed  for  the  pur- 
poses of  the  firm,  does  not  entitle  the  bank  to  hold  the  shares  as 
a  security  for  a  balance  due  him  from  the  firm.3 

>  Vflniienee  v.  Willis,  a  Bro.  Ch,  31 ;  into  by  which  the  shares  were  not  to  be  ■ 
In  re  Medewe's  Trait,  26  Bear.  388  ;  In  security  for  the  separate  debt  of  the  part- 
re  Qtois,  24  L.  T.  N.  S.  198 ;  Armstrong  ner,  and  were  to  he  a  security  for  the  joint 
v.  Chemical  Nat.  Bank,  41  Fed.  Rep.  debt  of  the  partnership."  Turner,  L.  J., 
334]  Revues  e.  Dumont,  130  U.  S.  354,  9  referring  to  the  argument  that  the  shares 
Sup.Ct.  Rep. 486.  Massachusetts :  Brown  hating  become  the  property  of  the  part- 
v.  New  Bedford  Inst,  for  Savings,  137  nership,  the  pledge  mnet  be  taken  to  have 
Mas*.  363  ;  Hathaway  v.  Fall  River  Nat.  been  on  the  joint  and  not  on  the  separata 
Bank,  131  Mass.  14;  Jnrvis  c.  Rogers,  19  account,  said  that  it  was  untenable:  "First, 
Mass.  389,  Saw  York  :  Line  v.  Bailer,  that  it  disregards  the  fact  that  one  of  the 
47  Barb.  395 ;  Wyckoff  v,  Anthony,  90  parties  to  the  contract,  the  bank,  did  not 
N.  Y.  413,  affirming  9  Daly,  417;  Dsvcn-  oven  know  of  the  partnership  title,  and 
port  v.  Bank  of  Buffalo,  9  Paige,  13.  Kan-  dealt  with  the  transactional  a  transaction, 
ttuay:  Woolley  v.  Louisville  Banking  Co.  on  the  separate  account;  and,  secondly, 
81  Ky.  637.  that  it  disregards  also  the  distinction  he- 

*  Ex  parte  City  Bank  Case,  3  DeG.,  F.  tween  the  rights  and  liabilities  of  the  p*t- 

k  J.  639.    Lord  Campbell,  L.  C.i  "It  ties  to  the  contract,  and  the  extent  of  the 

cannot  be  said  that  a  contract  was  entered  contract  itself." 
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A  customer  of  a  bank  deposited  with  it  as  security  for  his  oar- 
rent  indebtedness  on  discounts  the  note  of  a  third  person  secured 
by  mortgage,  and  afterwards  withdrew  the  same  {or  the  purpose 
of  foreclosure  and  collection,  under  an  agreement  to  return  the 
proceeds  or  to  furnish  other  securities.  He  purchased  the  mort- 
gaged property  at  the  foreclosure  sale,  and  at  the  request  of  the 
bank  deposited  with  it  the  deed  of  the  property.  His  indebted- 
ness to  the  bank  was  afterwards  fully  paid,  and  for  a  time  he  had 
no  dealings  with  it.  Afterwards  he  incurred  other  debts  to  it, 
and  was  largely  indebted  to  it  when  he  became  a  bankrupt.  It 
was  held  that  the  bank  bad  no  equitable  lien  on  the  property 
mentioned  in  the  deed.1 

Thus,  also,  where  a  deposit  was  made  in  a  bank  for  the  express 
purpose  of  paying  coupons  which  had  been  made  payable  at  the 
bank,  it  was  held  that  the  bank  having  accepted  the  deposit, 
knowing  the  purpose  for  which  it  was  made,  could  not  retain  the 
money  and  apply  it  to  a  prior  indebtedness  of  the  depositor  on 
another  account.3 

262.  Surplus  of  pledged  securities.  —  Where,  however,  the 
bankers  have  the  right  to  Bell  the  security  pledged  for  a  specified 
debt,  after  they  have  exercised  this  right,  and  have  in  their 
hands  a  surplus  of  money  remaining  after  satisfying  the  specific 
charge,  they  may  set  off  this  money  against  further  sums  due  to 
them.3 

But  before  a  sale,  and  while  the  security  is  held  with  a  mere 
power  of  sale,  which  the  debtor  or  his  assignee  may  defeat,  and 
which  the  bankers  bad  not  even  signified  their  election  to  exer- 
cise, the  bunkers  are  not  in  a  position  to  set  off  the  debts  due 
them  against  the  surplus  proceeds  of  the  securities  which  might 
arise  in  case  they  should  sell  them  nnder  the  power.1 

Where  a  customer  deposited  a  life  insurance  policy  with  his 
bankers,  accompanied  by  a  memorandum  of  charge  to  secure  over- 
drafts, not  exceeding  a  specified  amount,  it  was  held  that  the 
bankers'  general  lien  was  displaced,  and  the  charge  was  limited 
to  the  amount  specified.  The  court  regarded  it  as  inconsistent 
with  the  terms  of  the  agreement,  that  the  bankers  should  claim 

1  Railroad  Co.  ■>.  McKinlay,  99  U.  S.  Judy  p.  Farmers'  &  Tinders'  Bank,  SI  Mo. 

147.  40*. 

*  Bank  of  tbo  United   States  v.  Mac-  *  Brown  r.  New  Bedford  but.  for  S»r- 

llrater,  9  Pa.  St.  478.  toga,  137  Mau.  362. 

1  J  one*  p.Peppercorne,  Johns.  Ch.430 ; 
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a  general  lien  under  an  implied  contract,  when  by  the  express 
contract  the  charge  was  limited  to  a  stipulated  sum.1 

253.  If  a  lien  is  given  to  bankers  by  expreas  contract,  the 
nature  and  extent  of  the  lien  depend  upon  the  terms  of  the 
contract.  Thus,  where  an  agreement  was  made  by  a  contractor 
about  to  furnish  certain  manufactured  articles  to  the  govern- 
ment,  that  advances,  to  be  made  by  a  bank  to  enable  him  to 
fulfil  bis  contract,  should  be  a  lien  on  the  drafts  to  be  drawn  by 
him  on  the  government  for  the  proceeds  of  the  articles  manu- 
factured, it  was  held  that  the  bank  had  no  lien  on  a  judgment 
obtained  against  the  government  for  damages  for  violation  of  the 
contract,  all  the  drafts  drawn  upon  the  government  for  the  arti- 
cles manufactured  and  delivered  having  been  paid  in  full  to  the 
hank.8 

264.  Bankers  have  no  lien  on  a  box  containing  securities 
deposited  with  them  by  a  customer  for  Bate  keeping,  he  keep- 
ing the  key  and  having  access  to  the  box,  and  the  bankers  not 
having  access  to  the  contents  of  it.8  The  same  rule  would  apply 
to  securities  left  with  a  banker  for  safe  keeping  in  a  sealed-up 
parcel ; 4  and  to  a  box  of  plate  deposited  in  the  bank  vaults  for 
safe  custody.6 

266.  There  oan  be  no  lien  where  the  securities  have  oome 
into  the  banker's  hands  under  ciroumstanoes  inconsistent 
with  the  existence  of  a  general  lien.  A  Portuguese  merchant 
residing  in  Lisbon  employed  his  correspondent,  a  merchant  in 
Loudon,  to  invest  money  for  him  in  exchequer  bills.  The  latter 
purchased  the  bills  and  deposited  them  in  a  box  that  he  kept  at 
his  bankers*,  the  key  of  which  he  himself  retained.  Whenever  it 
became  necessary  to  receive  the  interest  on  the  bills  and  to  ex- 
change them  for  new  ones,  the  London  merchant  was  in  the  habit 
of  taking  tbem  out  of  the  box  and  giving  them  to  the  bankers 

1  Stmtbmore  tr.  Vane,  33  L.  R.  Ch.  D.  thai  a  security  given  by  a  cnilomer  to  hi* 

586.    To  like  effect  sea  Wjlde  v.  Radford,  bankers  for  the  balance  "  which  »hall  or 

33  L.J.  (Ch.)  61,12  W.  II.  38,  9  Jar.  N.  S.  may  be  foond  doo  on  tha  balance  of  "  the 

1169,  which  cannot  be  distinguished,  ex-  account,  covered  the  existing  account  only, 

W|>t  that  in  the  latter  caie  tbe  security  w»  and  not  a  floating  balance. 
limited  to  a  part  of  the  property  included        "  Bank  of  Washington  n.  Nock,  9  Wall. 

in  tbe  deposited  deed*,  and  in  Straihmoro  373. 

v.  Vane  the  security  wu  limited  W  corer        *  Leese  r.  Martin,  L.  R.  1 7  Eq.  2S4. 
a  part  only  of  the  debt.    See,  alio,  la  re        «  Per  Hall,  V.  C,  in  Leem  o.  Martin, 

Mcdewe'*  Trait, S6 Bear. SSS,  5  Jur.  N.&  L.  R.  17  Eq.  S34. 
121,  28  L.  J.  Cb.  891,  where  It  vu  held        *  Ex  yailt  Eyre,  1  Ph.  237,  23ft. 
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for  that  purpose ;  and  when  such  purpose  was  accomplished,  aa 
soon  ae  conveniently  might  be,  the  bankers  handed  them  or  the 
new  bills  back  to  their  customer,  who  locked  them  up  in  the  box. 
The  amount  of  interest  received  by  the  bankers  was  passed  to  the 
credit  of  the  customer.  The  bills  themselves  were  never  entered 
to  his  account,  nor  had  the  bankers  any  notice  or  knowledge  that 
they  were  not  the  customer's  own  property.  Finally  tiie  customer 
delivered  the  exchequer  bills  to  the  bankers  for  the  purpose  of 
receiving  the  interest  and  exchanging  them  for  new  bills;  but 
after  the  exchange,  on  account  of  the  customer's  illness,  the  new 
bills  remained  in  the  possession  of  the  bankers  for  some  two 
months,  and  until  the  customer's  failure,  he  having  in  the  mean 
time  considerably  overdrawn  his  account.  In  a  suit  by  the  true 
owner  of  the  bills  against  the  bankers,  it  was  held  in  the  House 
of  Lords  that  they  bad  no  lien  for  the  general  balance  of  their 
account  upon  the  securities,  although  these  were  transferable  by 
delivery.1  Lord  Lyndhnrst,  Lord  Chancellor,  said :  "  It  is  impos- 
sible, considering  how  this  business  was  carried  on,  that  we  can 
come  to  any  other  conclusion  than  this,  that  it  was  the  under- 
standing between  the  parties  that  the  exchequer  bills  were  to  be 
returned  after  the  interest  was  received,  or  after  they  were  ex- 
changed. If  so,  and  that  was  the  understanding,  —  the  fair  infer- 
ence from  the  transaction,  —  it  is  quite  clear  that  there  could  be 
no  lieu,  and  that  the  case  does  not  come  within  the  general  rule. 
.  .  .  Although,  from  the  accidental  circumstance  of  the  illness  of 
the  customer,  these  exchequer  bills  happened  to  remain  for  a 
longer  period  in  the  bauds  of  the  bankers  than  was  nsual,  that 
accidental  circumstance  alone  will  not  vary  the  case,  or  give  the 
bankers  a  lien,  if,  under  other  circumstances,  that  lien  would  not 
have  attached."  Lord  Campbell  concurring,  on  another  point 
said :  "  No  reliance,  I  think,  can  be  placed  on  the  circumstance  of 
the  interest  received  on  the  old  exchequer  bills  going  to  the  credit 
of  the  account  of  the  customer;  for,  while  he  gives  the  bankers 
the  interest  to  keep  for  him  with  one  hand,  he  locks  up  the  new 
exchequer  bills  in  his  tin  box  with  the  other." 

256.  A  banker  has  no  lien  on  securities  casually  left  with 
him  after  he  has  refused  to  advance  money  on  them.  In 
a  leading  case  on  this  point,  a  person  went  to  a  banker  to  raise 

i  Brandio  v.  Burnett,  3  Com.  B.  919,  IS    Scott,  N.  R.  96.    See,  tin,  Gnnt  ».  T»j- 
Cl.  &  F.  T8T,  overruling  1  H.  &  0.  90S,  9    lot,  9  J.  &  8.  S38. 
VOL.  I.  13  X77 
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a  certain  sum  of  money  on  the  security  of  a  lease.  The  banker 
considered  the  proposition  and  rejected  it.  Bat  the  lease,  in  the 
language  of  the  report,  was  "casually  left"  in  the  possession  of 
the  bankers,  and  the  bankruptcy  of  the  owner  of  the  lease  hav- 
ing afterwards  happened,  the  bankers  claimed  they  were  entitled 
to  hold  this  lease  by  virtue  of  a  banker's  lieu  upon  it.  The 
court  held  that  there  was  no  lien  upon  the  lease.1 

II.  Application  of  the  Lien  at  between  Corresponding  Banks. 
257.  A  bank  haa  a  lien  on  paper  received  for  collection 
from  a  corresponding  bank,  although  it  is  not  the  property  of 
that  bank,  if  there  be  nothing  on  the  face  of  the  paper  and  no 
notice  in  any  way  to  the  collecting  bank  that  the  paper  does  not 
belong  to  the  bank  that  transmits  it.  In  a  leading  case  before 
the  Supreme  Court  of  the  United  States,  it  appeared  that  two 
banks  were  in  the  hahit  of  transmitting  to  eacli  other  paper  for 
collection.  They  had  for  several  years  an  account  current  be- 
tween them  in  which  they  mutually  credited  each  other  witli  the 
proceeds  of  all  paper  remitted  for  collection  which  appeared  to 
be  the  property  of  the  respective  banks.  One  bank  transmitted 
to  the  other  certain  paper,  indorsed  by  the  bank  which  sent  it, 
•and  apparently  belonging  to  it,  for  collection.  The  bank  which 
*  received  the  paper  collected  it,  and  held,  the  proceeds,  when  the 
bank  which  had  transmitted  it  proved  to  be  insolvent,  and  in- 
debted to  the  other  bank.  The  paper  in  fact  belonged  to  a  third 
bank,  which  brought  suit  against  the  collecting  bank  for  the  pro- 
ceeds of  the  paper.  The  Supreme  Court  held  that  the  bank  which 
had  collected  the  paper,  in  the  absence  of  knowledge  or  notice  of 
facts  to  put  it  upon  inquiry  that  the  -paper  did  not  belong  to  its 
correspondent,  had  the  same  right  of  lien  for  a  general  balance 
of  account  upon  the  paper  and  its  proceeds  that  it  would  have 
bad  if  the  paper  had  actually  belonged  to  its  correspondent.1 
The  court  said  that  the  plaintiff  bank  contributed  to  give  to  the 
bank  which  proved  insolvent  credit  with  the  defendant  bank,  by 

l  Lucas  c.  Dorrien,  T  Taunt.  278,  1  duck,  8  111.  233,  44  Am.  Dec  693 ;  Gor- 
Moore,  SB,  See,  also,  Burnett  c.  Bran-  don  p.  Kearney,  17  Ohio,  S72;  Millet  c. 
d»A),  6  Man.  &  Gr.  630;  Peine  v.  Mjera,  Farmers'  and  Mechanics'  Bank,  30  Md. 
S4  How.  Pr.  S13.  393.     See,  also,     Hoffman   v.     Miller,    9 

'  Bank  of  Metropolil  v.  New  England    Boaw.  334;  Van  Names  v.  Bank  of  Troy, 
Bank,  1  How.  334;  affirmed  6  How.  919,    S  How.  Vr.  161. 
17  Pel.  174;  followed  in  Russell  v.  Had, 
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placing  in  Its  hands  paper  which  was  apparently  the  property  of 
the  insolvent  bank;  thus  enabling  this  bank  to  deal  with  the 
paper  as  if  it  were  the  real  owner  of  it.  The  defendant  bank, 
on  the  other  hand,  was  not  in  any  way  responsible  for  the  con- 
fidence which  the  plaintiff  bank  reposed  in  its  agent.  The 
superior  equity  is  on  the  side  of  the  defendant  bank,  which  is 
entitled  to  a  lien  for  a  general  balance  of  account  with  its  cor- 
responding bank. 

258.  Same  subject  continued.  —  A  similar  case  was  de- 
cided in  like  manner  by  the  Supreme  Court  of  Colorado,1  It 
appeared  that  a  customer  of  a  banker  drew  his  draft  on  London, 
payable  to  the  banker,  to  whom  he  delivered  it  to  collect  and 
place  to  the  customer's  account.  The  banker  indorsed  and  trans- 
mitted the  draft  to  a  national  bank  for  collection.  At  this  time 
the  banker  was  indebted  to  the  national  bank  for  over-drafts. 
The  draft  was  paid,  but  before  the  proceeds  came  into  the  actual 
possession  of  the  national  bank,  it  received  notice  that  the  drawer 
of  the  draft  had  delivered  it  to  his  banker  for  collection,  and  that 
he  claimed  the  proceeds.  In  a  suit  by  the  drawer  against  the 
national  bank,  it  was  held  that  he  could  not  recover ;  but  that 
this  bank  bad  a  lien  upon  the  proceeds  for  a  balance  of  account 
against  tbe  banker  from  whom  the  bank  received  the  draft.  The 
bank  received  the  draft  without  notice  of  the  equities  between 
the  original  parties,  and  thus  became  a  bond  fide  holder  of  the 
draft  for  value.3 

The  possession  of  the  paper  by  the  bank  transmitting  it  is  re- 
garded -hs  primd  fade  evidence  that  it  owned  the  paper ;  and  the 
bank  receiving  it,  having  no  notice  to  the  contrary,  is  entitled  ao 
to  treat  it. 

259.  This  doctrine  does  not  apply  in  New  York,  because 
under  the  rule  established  in  Coddington  v.  Bay,8  the  taking  of 
paper  as  security  for,  or  in  payment  of,  an  antecedent  debt,  ia  not 
a  valuable  consideration  therefor,  and  therefore  a  collecting  bank 
not  making  any  present  advance  upon  the  paper,  or  giving  any 
new  credit,  or  assuming  any  new  responsibility  on  the  faith  of 

1  Wyman  v.  Colorado  Nat.  Bank,  9  Merchants'  Ban*,  3  N-  Y.  3M0 ;  Sweeny  v. 
Colo.  30,  40  Am.  Hep.  133.  Easter,  1  Wall.  166. 

1  In  lupport  -of  this  rule  see  Clark  v.        '  20  Jotuu.  637, 40  Am.  Dec  343, 
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such  paper,  has  no  Hen  upon  it  for  a  balance  of  account  arising 
from  previous  dealings  between  the  banks.1 

Where  two  banks  set  as  collecting  agents  for  each  other,  keep- 
ing a  running  account  and  settling  balances  at  stated  intervals, 
the  collections  not  being  kept  separate  from  other  funds  of  the 
bank,  the  relation  between  the  banks  is  simply  that  of  debtor 
and  creditor.  The  creditor  bank  acquires  no  lien  upon  any  spe- 
cific fund,  and,  upon  the  failure  of  the  debtor  hank,  is  not  entitled 
to  any  preference  over  other  creditors.8 

260.  If  a  bank  receives  paper  "for  collection"  from  a 
corresponding  bank,  or  with  other  notice  tbat  the  paper  does 
not  belong  to  the  latter,  but  that  it  is  sent  for  collection  for  the 
account  of  a  third  person,  such  banker  cannot  retain  the  paper 
or  its  proceeds  to  answer  a  balance  owing  by  the  corresponding 
banker.  If  the  corresponding  banker  indorsed  the  paper  "for 
collection,"  the  negotiability  is  thereby  limited  to  that  purpose, 
and,  notwithstanding  the  rule  that  one  who  has  placed  bis  name 
on  negotiable  paper  shall  not  afterwards  be  allowed  to  impeach 
the  instrument,  the  banker  who  has  indorsed  paper  for  collection 
is  competent  to  prove  that  he  was  not  the  owner  of  it,  and  did 
not  mean  to  give  title  to  it  or  to  its  proceeds  when  collected.1 

Tbe  fact  that  a  banker  received  the  paper,  with  knowledge 
that  it  was  indorsed  for  collection  only,  may  appear  otherwise 
than  by  au  indorsement  in  terms  for  collection  only.  Sucli 
knowledge  may  be  shown  by  any  competent  evidence.  If  the 
paper  be  indorsed  in  blank,  and  sent  to  a  banker  with  a  letter  of 
instructions,  in  which  it  is  stated  that  the  paper  is  sent  for  col- 
lection, the  banker  is  not  an  assignee  of  the  paper,  but  merely 
an  agent  for  its  collection,  and  cannot  hold  the  paper  or  its  pro- 
ceeds for  a  general  balance  of  account  due  from  the  correspondent 
who  sent  it,  and  who  was  also  an  agent  for  collection.1 

1  McBrida  d.  Farmers'  Bank,  IS  N.  Y.  And  see  Bank  of  the  Metropolis  v.  New 

4S0.    And  see  Lindaner  v.  Fourth  Nat.  Eng,  Bank,  6  How.  SIS. 
Bank,  65  Barb,  7»;  Dod  v.  Fourth  Nat         *  Lawrence    v.   Stoaington    Bank,   6 

Bank,  59  Barb.  265.  Conn.  SSI.    The  authorities  relied  upon 

As  to  the  rule  in  Coddington  v.  Bay,  in  thie  case  are   Barker  v.    Plenties,   B 

SO  Johm.  637,  40  Am.  Dec  312  ;  see  Jones  Mess,  430;  Herriuk  v.  Carman,  10  Johns, 

on  Pledges,  §5  117-123.  224.    Chief  Justice  Hosmer,  giving   (he 

'  People  t>.  City  Bank  of  Rochester,  93  opinion,  said  :  "  The  custom  of  transmit- 

N.  T.  582.  ting  bills  for  collection  from  one  bank  to 

*  Sweeny  n.  Easter,  1  Wall.  166  ;  Cecil  another,  and   crediting   in    account   the 

Bank  v.  Farmers*    Bank,  22   Mil.   146.  araits  received,  whatever  effect   it    may 
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A  banker's  lien  is  sustained  in  such  case  upon  the  presumption 
that  credit  was  given  upon  the  faith  of  the  securities,  either  in 
possession  or  in  expectancy.  If  the  banker  has  knowledge  of 
circumstances  which  should  put  a  prudent  man  upon  inquiry  as 
to  the  title  of  the  securities,  he  is  affected  with  notice  of  such 
facts  as  the  inquiry  would  lead  to.1 

261.  The  collecting  bank  oannot,  however,  maintain  a  lien, 
if  it  has  made  no  advances  and  given  no  credit  to  the  corre- 
sponding bank  on  account  of  the  paper  received  and  collected. 
Where  a  bank  employed  to  collect  paper  transmits  it  to  another 
bank,  either  by  express  authority  or  under  authority  implied 
from  the  usual  course  of  trade,  or  from  the  nature  of  the  transac- 
tion, the  principal  may  treat  the  latter  bank  as  his  agent,  and, 
when  it  has  received  the  money,  may  recover  it  in  an  action  for 
money  had  and  received.3  Where  there  is  no  mutual  arrange- 
ment between  corresponding  banks,  or  previous  course  of  dealing 
between  them,  whereby  it  is  expressly  or  impliedly  understood 
that  remittances  of  paper  are  to  be  placed  to  the  credit  of  the 
remitting  bank,  or  where  there  is  no  credit  given  upon  the  faith 
of  the  particular  paper  remitted,  or  of  the  usual  course  of  dealing, 
the  collecting  bank  has  no  lien  upon  the  money  collected  in  that 
manner;  and  the  owner  of  the  bill  or  note  remitted  for  collection, 
through  his  banker,  may  recover  the  amount,  although  the  collect- 
ing bank  has  placed  the  amount  to  the  credit  of  the  correspond- 
ing bank  in  payment  of  a  subsisting  indebtedness.8 

hare  between    themselves,  cannot   affect  *  Wilson  e.  Smith,  3  How.  T63. 

the  claims  of  a  third  person,  who  tans  con-  '  Millikin  r.  Shspleigh,  36  Mo.  596,  88 

fided  the  collection  of  a  bill  to  one  of  them,  Am.  Dec  171.     And    see,  also,  Dod  v. 

without  auent,  either  express  or  implied,  Fourth  Nat.   Bank,  59   Barb.  865 ;  Lin- 

to  the  mode  of  transacting  iheir  business."  dauer  v.  Fourth  Nat  Bank,  55  Barb.  75. 

1  Russell  v.  Haddnck,  8  111.  233, 44  Am. 
Dec  693. 
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CARREERS    LIENS. 

I.  Are  specific,  not  general,  262-268.  I      V.  On  stolen  goods,  303-307. 
II.  In  whose  furor  the;  attach,  269-290.         VI.  Waiver  or  loss,  308-334. 

III.  For  what  the;  attach,  381-290.  VII.  Remedies,  335-374. 

IV.  On  through  freight,  291-302.  | 

I.  Are  Specific,  not  General. 
262.  A  common  carrier  has  a  particular  or  specific  lien 
upon  the  goods  carried  for  his  hire  in  carrying  them.1  He  is 
invested  with  this  peculiar  privilege,  it  is  said,  on  account  of  his 
obligation  to  receive  and  carry  any  goods  offered,  and  his  liabil- 
ity for  their  safety  in  the  coarse  of  transportation.2  He  is  neces- 
sarily in  possession  of  the  goods,  and,  at  the  end  of  the  journey,  he 
is  allowed  to  retain  possession  until  he  receives  a  reasonable  remu- 
neration for  bis  services.  The  carrier's  right  to  retain  the  goods 
until  be  is  paid  for  bis  services  is  bis  lien.  This  right  is  merely  a 
right  of  possession.  The  property  is  necessarily  supposed  to  be  in 
some  other  person.  One  cannot  have  a  Hen  upon  his  own  prop- 
erty. The  lien  confers  no  right  of  property.  It  does  not  enable 
the  carrier  to  sell  the  goods,  except  as  he  is  authorized  to  do  so 
by  some  modern  statute,  even  though  the  keeping  of  them  be 
attended  with  expense  and  inconvenience.8     The  lien  merely  con- 


>  Skinner  e.  Upehaw,  2  Ld.  Raytn.  752 ; 
Giabonrn  ».  Hunt,  1  Salk.  249  ;  Middle  ton 
d.  Fowler,  1  Salk.  282;  The  Bird  of  Para- 
diie,5  Wall. 545;  Ames  v.  Palmer,  +2  Me, 
197,  66  Am.  Dec  371;  Wilson  v.  Grand 
Trunk  Ry.  Co.  56  Me.  «0,  96  Aid.  Dee. 
435 ;  Sullivan  v.  Park,  33  Me.  438 ;  Hunt 
u.  Haskell,  24  Me.  339, 41  Am.  Dec  367 ; 
Finney  v.  Wells,  10  Conn.  104,  115;  Ga- 
lena &  Chicago  Union  R.  R.  Co.  o.  Rae,  18 
III.  488,  68  Am.  Dec.  374;  Clarkson  v. 
Kdes,  4  Cow.  470;  Lang  worthy  v.  N.  Y, 
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ft  Harlem  R.  R.  Co.  2  E.  D.  Smith.  195 ; 
Barker  p.  Havens,  17  Johns.  234,  8  Am. 
Dec.  393;  Rucker  o.  Donovan,  13  Kaus. 
251,  19  Am.  Rep.  84;  Brown  e.  Clayton, 
12  Ga.  564,  566;  Hoggs  u.  Martin,  13  B. 
Mon.  239;  Goodman  c.  Stewart,  Wright 
(Ohio),  216;  Bowman  v.  Hilton,  11  Ohio, 
S03. 

'  Per  Holt,  C.  J.,  in  Torke  v.  Grcnaugh, 

2  Ld.  liajiii.  866,  per  Lord  Ellen  bo  rough, 
in  Kushforth  v.  Hadfield,  6  East,  519. 

*  See  §§  335-374. 
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fera  a  right  of  possession  until  the  charges  for  carriage  are  paid. 
This  right  avails  against  the  true  owner  of  the  goods,  though  some 
one  else  be  liable  for  the  freight,  unless  they  have  been  shipped  in 
fraud  of  the  owner.1 

263.  As  regards  the  origin  of  this  lien  and  the  reasons  for 
its  existence,  it  does  not  seem  necessary  to  go  beyond  the  com- 
mon law  principle  that  a  bailee  of  goods  who  alters  or  improves 
their  condition  is  entitled  to  a  lien  on  them  for  his  compensation. 
The  reason  assigned  for  the  existence  of  the  Hen,  that  carriers 
are  bound  to  carry  for  any  persons  who  may  require  them  to  do 
so,  does  not  apply  to  carriers  by  water,  who,  nevertheless,  have 
a  lien  for  carrying  goods.  This  lien  for  the  freight  of  goods  car- 
ried by  sea  does  not  depend  upon  any  peculiar  maritime  law  or 
custom.  It  is  a  common  law  lien  as  much  as  is  the  lien  given 
to  carriers  by  land  ;  and  the  common  law  principle  which  lies  at 
the  fonndation  of  most  common  law  liens  is  sufficient  to  justify 
the  lien  of  carriers  by  land,  and  carriers  by  water  as  well, 

264.  In  several  States  the  carrier's  lien  is  declared  by 
statute.  The  statutes  of  these  States  differ  much  in  the  terms 
in  which  the  lien  is  declared.  Some  of  them  materially  change 
the  common  law  rules,  and  therefore  it  seems  important  to  give 
a  synopsis  of  these  statutes. 

In  California,*  North  Dakota,  and  South  Dakota a  every  per- 
son who,  while  lawfully  in  possession  of  an  article  of  personal 
property,  renders  any  service  to  the  owner  thereof,  by  labor  or 
skill  employed  for  the  protection,  improvement,  safe-keeping,  or 
carriage  thereof,  has  a  special  lien  thereon,  dependent  on  posses- 
sion, for  the  compensation,  if  any,  which  is  due  to  him  from  the 
owner  for  such  service. 

In  Colorado  *  and  Wyoming 6  every  common  carrier  of  goods  or 
passengers  who  shall,  at  the  request  of  the  owner  of  any  personal 
goods,  carry,  convey,  or  transport  the  same  from  one  place  to 
another,  and  any  warehouseman  or  other  person  who  shall  safely 
keep  or  Btore  any  personal  property,  at  the  request  of  the  owner 
or  persons  lawfully  in  possession  thereof,  shall  in  like  manner 
have  a  lien  upon  all  such  personal  property,  for  his  reasonable 
charges  for  the  transportation,  storage,  or  keeping  thereof,  and  for 

1  Robinson  K,  Baker,  S  Cuih.  137,  SI  *  Annot.  Stats.  1891,  J  2855. 

Am.  Dec.  54.  (  H.  S.  1887,  §  1*71. 
1  C!t.  Code,  g  3051.     See,  also,  §  2144. 
'  (St.  Code,  g  1806.  183 
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all  reasonable  and  proper  advances  made  thereon  by  him  in  accord- 
ance with  the  usage  and  custom  of  common  carriers  and  ware- 
housemen. 

In  Georgia1  a  carrier  has  a  lien  lor  freight  upon  the  goods 
carried,  and  may  retain  them  until  the  freight  is  paid.  But  such 
lien  does  not  arise  until  the  carrier  has  complied  with  his  contract 
as  to  transportation.  He  can,  however,  recover  pro  rata  for  the 
actual  distance  the  goods  are  carried,  when  the  consignee  volun- 
tarily receives  the  goods  at  an  intermediate  point. 

In  Iowa3  personal  propenty  transported  by,  or  stored  or  left 
with,  any  warehouseman,  forwarding  and  commission  merchant, 
or  other  depositary,  express  company,  or  carriers,  is  subject  to  a 
lien  for  the  just  and  lawful  charges  on  the  same,  and  for  the 
transportation,  advances,  and  storage  thereof. 

In  Louisiana8  carriers'  charges  and  the  accessory  expenses  are 
a  privilege  on  the  thing  carried,  including  necessary  charges  and 
expenses  paid  by  carriers,  such  as  taxes,  storage,  and  privileged 
claims  required  to  be  paid  before  moving  the  thing. 

In  New  Mexico4  common  carriers  have  a  lien  on  the  things 
carried  for  the  freight  due,  if  payment  of  freight  was  to  have 
been  made  on  delivery^of  the  things  carried.  All  persons  car- 
rying goods  for  hire  or  pay  are  deemed  common  carriers. 

In  Minnesota 6  and  Oregon  B  any  person  who  is  a  common  car- 
rier, and  any  person  who,  at  the  request  of  the  owner  or  lawful 
possessor  of  any  personal  property,  carries,  conveys,  or  transports 
the  same  from  one  place  to  another,  and  any  person  who  safely 
keeps  or  stores  any  personal  property,  at  the  request  of  the  owner 
or  lawful  possessor  thereof,  shall  have  the  same  lien  and  the  same 
power  of  Bale  for  the  satisfaction  of  his  reasonable  charges. 

In  Utah  Territory T  all  common  carriers  have  a  lien  upon  any 
goods,  wares,  merchandise,  or  other  property  in  their  possession, 
as  such  carrier,  for  freight  or  transportation  thereof,  including 
back  charges  paid  by  such  carriers  to  connecting  lines. 

The  liens  of  carriers  are  also  in  other  States  either  expressly 
or  incidentally  recognized  in  the  statutory  provisions  authorizing 
the  sale  of  goods  by  carriers,  and  the  satisfaction  of  their  charges 
out  of  the  proceeds. 

l  Code  1882,  §§  2077,  1986.  •  Camp.  Laws  1884,  S3  1547, 1MB,  1543, 

1  B.  Code  1880,  $  2177.  1544. 

*  Rev.  Lawi  1884.  §  2873.  *  G.  8.  1891.  §  4316. 

•  AnnoL  Laws  1892,  £  3634. 
184  I  Comp.  Laws  1888,  £  S958. 
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ABE  SPECIFIC,   NOT   GENERAL.   .  [§  265. 

266.  The  carrier's  lien  is  a  particular  or  specific  lien, 
attaching  only  to  the  specific  goods  in  his  possession,  and  in 
general  secures  only  the  unpaid  price  for  the  carriage  of  those 
specific  goods.1  It  is  only  by  express  agreement,  or  by  an 
agreement  implied  from  the  general  usage  oE  trade,  or  from  pre- 
vious dealings  between  the  same  parties,  that  his  lien  can  be 
extended  to  cover  hia  general  balance  of  account.1  The  claim  of  a 
lien  for  a  general  balance  is  not  encouraged  by  the  courts.8  Such 
usage  must  be  proved  by  clear  and  satisfactory  instances,  suffi- 
ciently numerous  and  general  to  warrant  a  conclusion  affecting 
the  custom  of  the  country.  A  few  recent  instances  of  such  a 
usage  will  not  serve  to  establish  the  requisite  proof  of  it.4  Thus, 
proof  of  instances  of  such  a  usage  by  carriers  in  a  particular  part 
of  the  country  for  ten  or  twelve  years,  and  in  one  instance  so  far 
back  as  thirty  years,  though  not  opposed  by  other  evidence,  was 
regarded  by  the  King's  Bench  as  insufficient  to  establish  a  gen- 
eral usage.  Lord  Ellenborough,  referring  to  the  evidence  in  this 
case,  said : 6  "In  many  cases  it  would  happen  that  parties  would 
be  glad  to  pay  small  sums  due  for  the  carriage  of  former  goods, 
rather  than  incur  the  risk  of  a  great  loss  by  the  detention  of 
goods  of  value.  Much  of  the  evidence  is  of  that  description. 
Other  instances,  again,  were  in  the  case  of  solvent  persons,  who 
were  at  all  events  liable  to  answer  for  their  general  balance. 
And  little  or  no  stress  could  be  laid  on  some  of  the  more  recent 
instances  not  brought  home  to  the  knowledge  of  the  bankrupt 
at  the  time.  Most  of  the  evidence,  therefore,  is  open  to  obser- 
vation. If,  indeed,  there  had  been  evidence  of  prior  dealings  be- 
tween these  parties  upon  the  footing  of  such  an  extended  lien, 
that  would  have  furnished  good  evidence  for  the  jury  to  have 

1  Batter  v.  Woolcott,  9  B.  &  P.  N.  ] 

64  ;  Hartshorne  r.  Johnson,  7    N.   J.   '. 

I  OS  ;  Leonard  v.  Window,  8  Grant,  139.  It.  14. 

1  Rushforlh  i>.  HadGeld,  6  East,  519,  '  RnsbfoHb  ».  Had  field,  7  East,  224,  3 
TEatt,344,28mith,634;  Wright  u.  Snell,  Smith,  221.  The  words  of  Lord  Ellen- 
SB.  &  A.  350;  Pennsylvania  It.  It.  Co.  b.  borough  seem  to  imply  his  opinion  tliat 
Am.  Oil-Works  Co.  126  Fa.  St.  485,  17  notice  of  the  usage  to  the  party  denling 
Ail.  Rep.  671.  with  a  carrier  mifiht  create  a  general  lien; 

*  Holdernesa  v.  Collinson,  7  B.  &  C.  but  in  the  same  case  Gone,  J-,  said  :  "  I 

812 ;  Aspinirall  a.  Pickford,  3  Bos.  &  Pn).  take  it  to  be  sonnd  law  that  no  such  lien 

44,  n.  can  exist  except  by  the  contract  of  the 

.  *  Hnihforth  o.  Had  field,  6  East,  519,  S  parties,  express  or  Implied." 
Smith,  634;   Whitehead  t>.  Vaughan,  6 
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found  that  they  continued  to  deal  upon  the  same  terms.  But 
the  question  for  the  jury  here  was,  whether  the  evidence  of  a 
usage  for  the  carriers  to  retain  for  their  balance  was  so  general 
as  that  the  bankrupt  must  be  taken  to  have  known  and  acted 
upon  it?  And  they  have  in  effect  found  either  that  the  bank- 
rupt knew  of  no  auch  usage  as  that  which  was  given  in  evidence, 
or,  knowing,  did  not  adopt  it." 

No  usage  can  enable  the  carrier  to  retain  the  goods  as  against 
a  consignee  to  whom  they  belong,  for  debts  due  him  from  the 
Bhipper.1 

266.  A  oondition  or  provision  in  a  contract  giving  the 
carrier  a  general  lien  must  be  clearly  brought  home  to  the 
knowledge  of  the  customer.  It  seems  proper  that  the  carrier's 
right  to  create  a  lien  for  his  general  balance  should  be  restricted 
in  the  same  way  that  hia  right  to  limit  his  common  law  liability 
is  restricted  ;  that  is  to  say,  it  should  be  incumbent  upon  the  car- 
rier, in  case  he  attempts  to  make  any  change  from  the  usual  mode 
of  dealing,  to  bring  home  to  his  customers  such  notice  or  know- 
ledge of  the  change  as  warrants  the  implication  of  a  contract  to 
that  effect.  An  agreement  by  a  trader  with  a  railway  company 
providing  for  a  general  lien  does  not  apply,  after  the  trader's 
failure,  to  goods  sent  to  the  company  by  a  receiver  and  manager 
appointed  to  carry  on  the  trader's  business  in  liquidation  ;  and  if 
Buch  receiver,  in  order  to  obtain  a  delivery  of  such  goods,  pays 
under  protest  a  prior  indebtedness  of  the  trader  to  the  company, 
the  company  is  liable  in  a  proper  action  for  the  repayment  of  the 
amount  so  paid.3 

If  the  carrier  demands  a  further  sum  besides  the  freight,  or 
any  charge  connected  with  the  carriage  of  the  goods,  and  re- 
fuses to  deliver  them  unless  such  further  sum  is  first  paid,  the 
consignee,  who  is  ready  to  pay  the  freight,  is  not  bound  to  ten- 
der this  to  the  carrier  before  bringing  trover.  The  carrier's  re- 
fusal to  give  up  the  goods,  except  upon  receiving  a  payment  he 
had  no  right  to  demand,  is  evidence  of  a  conversion.0 

rler  cannot  seize  goods  while  in   transit  for  a 


»  Wright   v.  Snell,  5  B.  &  Aid.  350;  '  Adams  v.  Clark,  9  Cash.  215,  57  Am. 

Leuckhart  v.  Cooper,  3   Hinp,   N.  C.  99;  Dec.  41.     The  further  sum  demanded  by 

Butler  ii.  Woulcutt,  2  li.  &  P.  N.  K.  G4.  the  carrier  in  this  case  was  for  the  passage 

1  Ex  parte  Great  Western  Ity.  Co.  L.  of  a  third  parly,  the  consignor's  son,  who 

K.  22  Cb.  D.  4T0.  accompanied  the  goodi. 
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IN  WHOSE  FAVOR   THEY   ATTACH.         [§§  267-269. 

debt  due  himself  wholly  unconnected  with  the  shipment.  He 
cannot  by  his  own  act  prevent  himself  from  performing  his  con- 
tract, and  then  plead  his  own  act  as  an  excuse  for  not  perform- 
ing it.1 

267.  A  consignor's  right  of  stoppage  in  transitu  is  not 
affected  by  an  agreement  for  a  general  lien,  such  as  a  con- 
tract, express  or  implied,  between  the  consignee  of  goods  and 
the  carrier,  that  the  latter  shall  have  a  lien  for  a  general  balance 
of  account.3  A  usage  for  carriers  to  retain  goods,  as  a  lien  for  a 
general  balance  of  account  between  them  and  the  consignees, 
does  not  affect  the  right  of  the  consignor  to  stop  the  goods  in 
transitu* 

268.  But  the  owner  of  goods  who  stops  them  in  transitu 
is  bound  by  the  carrier's  specific  lien,  and  cannot  take  the 
goods  from  him  without  first  paying  or  tendering  the  freight 
thereon.* 

II.  In  whose  Favor  they  Attach. 

269.  This  lion  attaches  in  favor  of  a  carrier  of  passengers 
to  the  luggage  of  a  passenger,  either  to  secure  the  payment  of 
his  fare,  or  charges  for  extra  luggage.6     Upon  a  railroad  the  lien 

1  Pharr  v.  Collins,  35  La.  Ann.  939,  48  inch  owner.  The  goods  which  by  the  ex- 
Am.  R.  251.  ercise  of  the  right  of   stoppage  become 

1  Wright  ir.  Snell,  5  B.  4  Aid.  350 ;  those  of  the  consignor  cannot  be  made 

Potts  b.  N.  Y.  &  N.  E.  ft.  It.  Co.  131  Mush,  subject  to  a  lien  for  the  debt  of  the  con- 

455, 41  Am.  Rep.  347 ;  Fnrrell  v.  Railroad  aignee."    Per  Williams,  J. 

Co.  102  N.  C.  390,9  S.E.  Rep.  302;  Penn-  *  Oppcnheim  d.  Russell,  3  Bob.  *  P.  42, 

syh-ania  R.  R.  Co.  v.  Am.  Oil  Works,  126  43 ;  Jackson  e.  Nichol,  5  Bing.  N.  C.  508, 

Pa.  St.  485,  17  Atl.  Rep,  671:  "When  518,7    Scott,  577,  591  ;  Pennsylvania  R. 

the  consignor  exercised  his  right  of  stop-  R.  Co.  v.  Am.  Oil  Works,  136  Pa.  St.  485, 

page,  the  goods  were  deliverable  to  him,  17  Atl.  Sep.  671 ;  Hays  v.  Monille,  14  Pa. 

and  the   carrier's  right   of  detention    de-  St.  48. 

pended  on  the  relations  thus  created.    If  *  Raymond  v.  Tyson,  17  How.  53;  The 

the  consignor  was  not  debtor  for  previ-  Eddy,  5  Wall.  481  ;    The  Volunteer,   I 

ous  carriage,  and  had  not  contracted  that  Sum.  551 ;  Chandler  v.  Belden,  18  Johns. 

these  goods  might  be  retained  from  him  157  J  Potts  v.  N.  Y.  &  N.  E.  R.  R.  Co.  131 

for  Buch  debt,  then  the  carrier's  lien  did  not  Mass.  455,  41  Am.  Rep.  347;  Cowing  r. 

extend  beyond  the  charges  applicable  to  Snow,  11  Mass.  415. 

the  good*  stopped,  and  on  payment  or  *  Wolf   v.    Summers,    2    Camp.    631. 

tender  of  these  he  was  entitled  to  a  delir-  "  There  is  no  reason  why   there  should 

ery  of  the  goods.    If  the  right  of  the  car-  not  be  the  same  lien  for  the  recovery  of 

Her  to  extend  its  lien  by  contract  with  the  passage   money   as   far    the    recovery   of 

owner  to  the  general  balance  due   from  freight."      Per   T^wrence,   J.     Woods  e. 

as   it  may   be,  Devin,  13  III.  746,  749,  56  Am.  Dec.  483, 

>  the  goods  of  per  Treat,  C.  J.  ;  Nordemeyer  i>.  Loeecher, 
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attaches  not  only  to  luggage  which  the  passenger  delivers  to  tlie 
company's  servants  to  be  marked  and  carried  as  such,  but  also  to 
whatever  the  passenger  takes  with  him  as  luggage  into  the  pas- 
senger coach ;  for  this  is  considered  so  far  in  the  possession  of 
the  agents  of  the  company  as  to  authorize  it  to  exercise  the  right 
of  detainer  for  the  passenger's  fare,  or  for  freight  upon  the  article 
itself.1 

If  a  person  goes  to  a  coach-office  and  has  a  place  booked  for 
him  in  a  particular  coach,  and  leaves  his  portmanteau,  the  car- 
rier has  a  lien  upon  this  for  some  part,  but  not  the  full  amount, 
of  the  regular  fare,3  in  case  the  passenger  does  not  occupy  his 
place.  But  if  a  person  merely  leaves  his  portmanteau  at  the 
coach-office,  while  he  goes  to  inquire  if  there  is  an  earlier  coach, 
and  no  place  is  actually  booked  for  him,  the  coach  proprietor  has 
no  lien  at  all.8 

270.  Carriers  by  water  have  a  lien  as  well  as  carriers  by 
land.  A  ship-owner  has  a  lien  for  freight  upon  the  goods  car- 
ried, whether  the  vessels  be  chartered,  or  be  general  ships  carry- 
ing goods  for  all  persons  for  hire.  The  master  is  not  bound  to 
deliver  possession  of  any  part  of  his  cargo  until  the  freight  and 
other  charges  due  in  respect  of  such  part  are  paid.4  This  lien 
may  be  regarded  as  a  maritime  lien,  because  it  is  cognizable  in 
the  admiralty,  and,  under  the  usages  of  commerce,  arises  inde- 
pendently of  the  agreement  of  the  parties.  The  ship-owner  may 
retain  the  goods  until  the  freight  is  paid,  or  he  may  enforce  it 
by  a  proceeding  in  rem  in  the  admiralty  court.5  But  although 
the  lien  is  maritime  and  cognizable  in  the  admiralty,  it  stands 
upon  the  same  ground  with  the  common  law  lien  of  the  carrier 

1  Hilt  499;  Southwest  B.  R.  Co.  p.  Bentlj,  11    Mass.  72  ;  Cowing  o.  Snow,  11    Mui. 

51  Ga.  311;  Hutchjngs  ».  Western  &  At-  414,419;  Hunt  w.  Haskell,  34  Me.  339,  41 

Untie  It.  It.  25  Ga.  61,  71  Am.  Deo.  156.  Am.  Dec.  389;  Frothingham   v.  Jenkins, 

In  California :  so  declared  b.v  the  Code,  1   Gal.  42,  33   Am.   Dec.  386  ;    Green  tr. 

S  3191  of  Civ.  Code.    Also  in  Georgia  :  Campbell,  S3  Gal.  586. 

Code  1882,  £  2079.  In  Illinois  it  is  provided  by  statute  that 

1  Hatchings  n.  Western*  Atlantic  R.  E.  there  shall  also  be  a  lien   upon  "goods, 

25  Ga.  61,  71  Am.  Dec.  156.  wares,  and  merthandiae  shipped,  taken  in, 

*  Higgina  v.  Brethenon,  5  C.  4  P.  3.  and  pat  aboard  nny  water-craft  for  some 

1  Biggins  v,  B miner-ton,  5  C.  &  P.  3.  due  for  freight,  advanced  charges,  and  de- 

4  Kirchner  v.  Venus,  13  Moore   P.  C.  murrage."    I  Annotated  SuUh.  1885,  cb. 

361;    Phillips  tr.    Rodle,  15     Emit,    547,  12,3  2. 

554  :  Bird  of  Paradise,  5  Wall.  545 ;  The  *  Bird  of  Paradise,  5  Wall.  549,  555,  per 

Volunteer,  I   Sum.  951  ;  Lane  v.  Panni-  Clifford,  J.;  The  Volunteer,  1  Sum.  991 ; 

man,  4  Mas*.  91,  93 ;  Lewis  c.  Hancock,  Certain  Logs  of  Mahogany,  3  Sum.  589. 
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on  land,  is  subject  to  the  same  principles  except  as  regards  en- 
forcement, and  may  therefore  be  considered  in  connection  with 
the  liens  of  carriers  by  land.1 

371.  There  is  ordinarily  a  lien  for  freight  under  a  charter- 
party.  This  lien  arises  independently  of  the  express  terms  of  the 
charter-party,  unless  these  are  inconsistent  with  it ;  and  it  exists 
even  where  the  charter  freight  is  a  fixed  sum,  having  no  direct 
relation  to  the  quantity  of  goods  carried.  Whatever  be  the  con- 
tract, if  the  ship-owner  undertakes  to  carry  the  goods  and  not 
merely  to  lease  bis  ship,  it  seems  that  there  is  a  lien  for  freight.3 
The  substance  of  the  charter-party  is  considered,  and  not  the 
form  of  it.  If  the  ship  be  clearly  leased  to  the  charterer,  there 
can  be  no  lien,  because  the  hirer  is  in  exclusive  possession  for 
the  term.*  But  the  nature  of  the  service  is  to  be  considered, 
as  well  as  the  terms  of  the  charter-party,  in  determining  whether 
the  ship-owner  has  parted  with  possession.  Where  there  is  no 
express  demise  of  the  ship,  and  the  nature  of  the  service  does 
not  show  that  the  charterer  was  to  have  possession,  he  does  not 
become  the  owner  for  the  voyage;  but  the  possession  continues 
in  the  ship-owner,  and  he  may  have  a  lien  on  the  cargo  for  his 
freight.4 

272.  Under  a  charter-party  for  the  voyage  the  ship-owner 
generally  has  no  lien  on  goods  shipped  by  the  charterer,  be- 
cause he*  is  considered  the  owner  for  the  voyage,  and  the  ship- 
owner has  no  possession  of  the  ship  or  goods  sufficient  to  main- 
tain a  lien.8  But  where  the  charter-party  expressly  reserves  to 
the  ship-owner  a  lien  on  the  lading  of  the  ship,  the  charterer  in 
effect  covenants  that,  whatever  may  be  the  legal  operation  of  the 
charter-party  as  between  themselves,  the  charterer's  possession 
of  the  ship  shall  be  the  owner's  possession,  so  far  as  the  right  of 
the  latter  to  a  lien  on  tbe  cargo  is  concerned,  and  he  may  assert 
his  lien  aa  against  the  cargo,  though  this  belongs  to  the  charterer.* 
If  the  latter  sells  the  cargo  during  the  voyage,  the  purchaser,  with 
notice  of  the  charter-party,  takes  it  subject  to  the  lien  in  favor 

1  Bird  of  Parsdue,   S  WalL   545,  per  Cowp.  143;  Trinity  House  t>,  Clarke,  4 

Clifford,  J. ;  Bags  of  Linseed,   1   Black,  Hauls  &  3.  288. 

108, 118,  per  Taney,  C.  J.    See  g  1700.  *  Ssville  v.  Campion,  9  B.  &  Aid.  501. 

■  Carter'!  Carriage  of  Goods   by  Sea,  *  Hutton  r.  Bragg,    7    Taunt.    14,  9 

|  655 ;  Tate  t>.  Meek,  6  Taunt.  280.  Marsh.  339 ;  Belcher  v.  Capper,  4  M.  4 

*  Huttoo  o.  Bragg,    7   Taunt.    14,   3  0. 309. 

Marsh.  33).   And  tee  Vallejo  v.  Wheeler,  «  Small  e.  Moatca,  9  Biujj.  674. 
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of  the  ship-owner  to  which  it  was  subject  before  the  Bale.  The 
lien  remains  good  even  against  an  indorsee  of  the  bill  of  lading 
with  notice.1 

273.  If  the  master,  being  the  agent  of  the  ship-owner,  signs 
bills  of  lading  for  the  goods  of  third  persons,  or  bills  of  lad- 
ing which  are  transferred  to  others,  enbject  only  to  the  freight 
specified  therein,  and  not  expressly  reserving  a  lien  to  the  ship- 
owner for  the  charter  freight,  the  ship-owner  is  regarded  as  hav- 
ing waived  his  lien  under  the  charter-party,  and  he  is  estopped 
from  enforcing  such  lien  beyond  the  freight  specified  in  the  bills 
of  lading,  though  this  may  be  less  than  the  charter  freight. 
Third  persons  are  authorized  to  deal  with  the  holder  of  such  bills 
of  lading  on  the  basis  of  the  freight  therein  specified.3 

Tbe  goods  of  third  persons  shipped  in  a  general  ship  are  not 
affected  by  a  claim  in  a  charter-party,  of  which  he  has  no  notice 
or  knowledge,  giving  the  ship-owner  a  lien  on  all  the  cargo  and 
freight  for  arrears  of  hire  due  to  him  under  the  charter-party.8 
A  shipper  is  not  bound  to  assume  that  there  is  a  charter-party, 
and  he  is  not  bound  by  its  contents  until  he  is  put  upon  inquiry.* 
But  if  the  charterer  of  a  aliip,  under  a  charter-party  giving  the 
owner  a  lien  on  any  part  of  the  cargo  for  all  the  freight,  fraudu- 
lently issues  a  bill  of  lading  for  the  goods  of  a  third  party,  using 
the  master's  name  without  his  knowledge  or  authority,  who  bad 
no  knowledge  of  the  charter-party,  tbe  goods  are  subject  to  the 
lien  given  by  tbe  charter-party.6 

And  so  if  the  master  of  a  ship  collusively  issues  hills  of  lading 
to  shippers  with  the  purpose  of  depriving  the  ship-owner  of  his 
lien,  the  latter  may  nevertheless  detain  the  goods  for  the  freight 
due  under  the  charter-party.6  And  so,  if  the  master  acts  with- 
out authority  in  issuing  bills  of  lading  which  make  the  freight 
payable  to  third  persons,  the  ship-owner  may  still  have  a  lien  on 
the  goods  for  the  balance  of  the  charter  freight.7     It  is  not  in  the 

1  Small  v.  Moater,,  s  Bing.  574.    Some  v.  Comfort,  31  L.  J.  C.  P.  58;  The  Karo, 

pnuflge*  in   the  judgment  rendered    by  39  Fed.  Rep.  652. 

TindaJ,  C.  J.,  in  (his  case,  are  not  quali-  ■  The  Siornowny,  46  L.  T.  773. 

fied  u  in  the  text  above,  and  an  not  in  *  Per  Lord  Romilly ,  in  Peck  v.  Lanen, 

accord  with  later  decibiona.  12  Eq.  378. 

1  Foster  ».  Colby,  28  L  J.  Ex.  61 ;  Card-  *  The  Earo,  S9  Fed.  Rep.  653. 

ner  v.  Trechtnann,  IS  Q.   B.  D.    154 ;  *  Faiih  o.  East  India  Co.  4  B.  &  Aid. 

Mitchell  tr.  Scaife,  4  Camp.  298  j  Chappel  630. 

1  Reynolds  v.  Jex,  34  L.  J.  Q.  B.  251. 
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powes  of  the  master  to  change  the  charter-party  eo  aa  to  release 
the  charterer  from  his  contract  with  the  owner,  and  deprive  the 
latter  of  bis  lien  on  the  cargo  for  his  freight.  All  the  power 
delegated  to  the  master  while  the  charter-party  continues  to  oper- 
ate, is  to  perform  the  undertakings  of  the  owner  in  the  fulfilment 
of  the  contract.1 

274.  The  bill  of  lading  may  by  its  terms  incorporate  the 
charter-party,  or  a  provision  of  it  giving  a  lien  for  freight,  eo 
that  the  owner's  lien  for  charter  freight  will  be  preserved.1  A 
provision,  however,  that  freight  shall  be  paid  a»  per  charter-party 
may  mean  only  that  freight  is  payable  at  the  rate  mentioned  in 
the  charter-party,  so  that  the  lien  would  be  limited  to  such  rate,8 
and  further  liens  given  by  the  charter-party  would  not  be  pre- 
served.* Under  such  a  general  reference  to  the  charter-party,  a 
lien  given  by  that  for  dead  freight,  or  demurrage,  does  not  attach 
as  against  holders  of  the  bills  of  lading  who  have  no  other  know- 
ledge of  the  provisions  of  the  charter-party." 

A  charter-party  expressly  provided  that  the  owner  should  have 
a  lien  on  the  cargo  for  freight,  dead  freight,  and  demurrage,  and 
also  provided  that  the  captain  should  sign  hills  of  lading  at  any 
rate  of  freight :  "  but,  should  the  total  freight,  as  per  bills  of 
lading,  be  under  the  amount  estimated  to  be  earned  by  this 
charter,  the  captain  to  demand  payment  of  any  difference  in  ad- 
vance." Goods  were  shipped  and  a  bill  of  lading  issued  whereby 
freight  was  made  payable  at  a  less  rate  than  that  provided  for  by 
the  charter-party ;  the  bill  of  lading  also  containing  a  clause  pro- 
viding that  extra  expenses  should  be  borne  by  the  receivers,  and 
"other  conditions  as  per  charter-party."  Upon  the  arrival  of 
the  ship  at  the  port  of  discharge,  the  owner  claimed  and  com- 
pelled payment  at  the  rate  mentioned  in  the  chatter-party.  In  a 
suit  by  the  consignees  to  recover  the  excess  paid  above  the 
freight  specified  in  the  hill  of  lading,  it  was  held a  that  the  bill 
of  lading  did  not  incorporate  the  stipulation  of  the  charter-party 
as  to  the  payment  of  freight ;  that  no  right  of  lien  existed  for 
the  difference  between  the  freight  under  the  charter-party  and 

1  Grade  o.  Palmer,  8  Wheat.  60S.  *  Smith  v.  Sie»ek'mg,  5  E.  &  B.  9B9. 

1  Porteua  t>.  Watney,  3  Q.  1).  D.  223  ;  •  McLean  v.  Fleming,  L.  it.  2  H.  L. 
Wegener  u.  Smith,  34  L.  J.  C.  P.  15;  {Scotch}  123  ;  Chappel  v.  Comfort,  31  L. 
Gray  e.  Carr,  L  R.  6  Q,  B.  939,  523.  J.  C.  P.  5B. 

*  Fry  t>.  Chartered  Mercantile  Bank,  L.  «  Gardner  n.  Trechmann,  15  Q.  B.  D. 
H.  I  C.  P.  «8».  1S4. 
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that  payable  under  the  bill  of  lading;  and  tbat  the  plaintiffs 
were  entitled  to  delivery  of  the  goods  upon  payment  of  the 
freight  specified  in  the  bill  of  lading.  Brett,  M.  It.,  said :  "  In 
the  first  place,  I  am  of  opinion  that  the  charter-party  gave  no 
right  of  lien  for  that  difference ;  the  excess  of  the  amount  esti- 
mated to  be  earned  by  the  charter-party  over  the  freight  payable 
under  the  bills  of  lading  was  to  be  paid  immediately  before  the 
ship  sailed;  it  was  to  be  demanded  by  the  captain;  the  ship- 
owner had  no  right  of  lien  for  that  excess  even  against  the  char- 
terer ;  the  stipulation  was  a  mere  reservation  of  a  right  which 
the  ship-owner  could  not  enforce  by  lien.  Secondly,  if  the  right 
of  lien  ever  existed,  it  was  ousted  by  the  terms  of  the  bill  of 
lading.  There  are  many  eases  as  to  what  is  brought  into  the  bill 
of  lading  by  this  general  reference  to  the  charter-party.  It 
brings  in  only  those  clauses  of  the  charter-party  which  are  ap- 
plicable to  the  contract  contained  in  the  bill  of  lading  ;  and  those 
clauses  of  the  charter-party  cannot  be  brought  in  which  would 
alter  the  express  stipulations  in  the  bill  of  lading." 

275.  A  ship-owner  has  no  lien  for  freight,  before  the  com- 
mencement of  the  voyage,  on  goods  taken  on  board  the  ship. 
If  the  owner  of  the  goods  sells  them  before  the  voyage  begins, 
and  gives  an  order  for  their  delivery  to  the  purchaser,  the  ship- 
owner cannot  detain  them  for  the  freight  under  an  agreement  for 
a  charter-party  made  with  the  vendor,  the  charter-party  never 
having  been  executed  in  accordance  with  the  agreement.  The 
purchaser  is  entitled  to  the  goods,  and  the  ship-owner  must  look 
to  the  vendor  for  damages  for  violation  of  the  contract.1 

A  carrier  or  other  person  who  has  undertaken  to  perform  a 
definite  service  in  the  carriage  of  goods  cannot  claim  a  lien  if  he 
has  failed  to  perform  his  contract.  Thus,  if  he  has  undertaken 
to  haul  all  the  logs  upon  a  certain  lot  within  a  certain  time, 
and  only  partly  performs  the  contract,  he  cannot  hold  the  logs  he 
has  hauled  on  the  ground  of  a  lien  for  the  service  he  has  done.1 
It  would  seem,  however,  that  there  is  no  good  reason  for  any  legal 
distinction  in  this  respect  between  a  private  carrier  and  a  com- 
mon carrier. 

276.  One  who  is  not  s  public  or  common  carrier,  but 
specially  undertakes  to  carry  particular  goods  for  hire,  in 
said  to  have  no  lien  for  his  services,  unless  be  specially  reserves 

1  Burgos  o.  Gun,  3  liar.  &  J.  325,  827.        »  Hodgdon  v.  Waldron,  0  N.  H.  66. 
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it  by  agreement.  Sat  if  he  holds  himself  out  to  the  public  as 
a  carrier  for  hire,  he  is  as  much  a  common  carrier  on  his  first 
trip  as  on  any  subsequent  one,  and  is  entitled  to  a  lien  for  his 
services.1 

Upon  general  principles,  however,  there  seems  to  be  no  reason 
why  a  private  carrier  should  not  have  a  lien  for  performing  ser- 
vices similar  to  those  rendered  by  a  public  carrier.  His  services 
go  to  increase  the  value  of  the  thing  carried,  in  the  same  manner 
that  a  mechanic  adds  to  the  value  of  a  chattel  by  his  labor  upon 
it.  The  old  notion  of  the  origin  of  the  lien,  that  it  is  a  privilege 
given  to  a  carrier  on  account  of  biB  obligation  to  receive  and 
carry  any  goods  offered,  necessarily  confined  the  Hen  to  public 
carriers.  We  have  already  suggested  doubts  whether  this  should 
be  accounted  the  true  foundation  for  this  lien ;  and  it  is  admitted 
that  all  carriers  by  water  have  the  lien,  whether  they  be  public 
or  private  carriers.  The  usage,  moreover,  seems  now  to  be  com- 
mon that  private  carriers  by  land  may  demand  and  receive  the 
same  lien  that  is  given  to  common  carriers.  The  statutes  of  sev- 
eral States  recognizing  or  declaring  carriers'  liens  make  no  dis- 
tinction between  public  carriers  and  private  carriers. 

It  seems  that  where  logs  have  been  transported  by  being  towed 
through  a  canal  or  river,  or  rafted  together  and  floated,  the  per- 
son performing  the  service  has  a  lien  upon  the  logs  for  his  com- 
pensation, upon  the  same  principle  which  gives  a  lieu  for  the 
freight  of  goods  forwarded  by  ordinary  conveyances.3  A  lumber- 
man who  carries  lumber  for  hire  upon  a  river,  though  not  a  com- 
mon carrier,  has  a  lien  in  the  same  way  that  a  carrier  by  water, 
who  is  not  a  common  carrier,  has  a  lien. 

277.  One  substituted  in  the  carrier's  right  occupies  his- 
place,  but  can  occupy  no  better  position.  An  officer  levied  upon 
goods  which  the  consignor  had  stopped  in  transitu,  and  paid  the 
carrier's  charges.  The  consignor  thereupon  took  the  goods  from 
the  officer  upon  a  writ  of  replevin,  and  the  officer  neither  de- 
manded the  freight  charges  paid  by  him,  nor  in  any  way  placed 
his  right  to  retain  possession  upon  the  ground  of  the  carrier's  lien. 
It  was  held  that  he  could  not  afterwards  set  up  a  claim  of  lien 
for  each  charges  in  defence  to  the  Bait.8 

i  Foller  V,   Bwdley,  =5   Pa.   St.  ISO ;  In  r.  Conmbe,  24  Grant  (Ont.)  Ch.  519. 

Pfcqnet  o.  M'Knr,  2  Blackf.  46S.  See  Hodgiloa  v.  Wal Iron,  9  N.  H.  66. 

1  Wing  p.  Griffin,  1E.D.  Smith,  162;  *  Keep  Mauafuc  Co.  o.  Moore,  11  Lea, 
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278.  A  carrier  acting  solely  for  the  bailee  or  lessee  of 
goods  has  no  lien  upon  them  as  against  the  owner.  Thus,  a 
carrier  employed  to  move  household  goods,  including  a  leased 
sewing-machine,  cannot  assert  any  lien  for  his  services  upon  such 
sewing-machine  as  against  the  owner.1 

A  carrier  received  goods  from  commission  merchants  for  trans- 
portation to  Europe,  knowing,  or  having  reason  to  know,  that 
the  merchants  were  acting  merely  as  agents  for  the  owner,  and, 
upon  the  failure  of  the  commission  house,  the  owner  demanded 
the  goods  of  the  carrier,  who  claimed  a  lien  upon  them,  and 
refused  to  deliver  them.  In  an  action  of  replevin  to  recover  the 
goods,  it  appeared  that  the  commission  merchants  had  no  author- 
ity to  bind  the  owner  by  the  contract  of  freight  made  by  them, 
■and  that,  inasmuch  as  the  carrier  was  put  upon  inquiry  as  to  the 
agency  and  authority  of  the  commission  merchants,  the  owner 
was  not  bound  by  the  contract  they  had  made  with  the  carrier, 
and  that  the  owner  could  maintain  the  action  without  paying  or 
tendering  the  carrier's  charges.8 

279.  There  oan  be  no  lien  upon  goods  belonging  to  the 
United  States,  or  any  other  sovereignty,  for  services  rendered 
■by  a  carrier  in  transporting  such  goods.8 

280.  An  insurance  against  fire  effected  by  carriers  "  on 
foods  their  own,  and  in  trust  as  carriers,"  in  a  warehouse,  covers 

ass.     The  cane  of  Rurker  v.  Donovan,  13  Am.  Rep.  13.    The  same  role  wns  applied 

Xaus.  191,  19  Am.  Rep.  si,  is  criticised,  to  the  lien  of  a  pilot  on  a  repsel  for  his 

In  that  case,  the  officer  attached  the  t'ouda  pilotage,  where  persons  not  authorized  bj 

under  the  tame  circnmslancea  as  stated  in  the  owner   took  command  of  the  vessel 

the  text,    and  paid  the  carrier's  charg-es.  and  carried  her  out  of  the  regular  course 

It  was  rightly  declared  by  the  court  that  of  the  voyage.    The  Anne,  1  Mason,  508, 

the  officer  was  justified  in   pitying  them,  512. 

and  iviit  substituted  to  all  the  rights  of  the  The  same  rule  is  applied  to  the  lien  of 
carrier,  It  was  further  held  thnt,  before  a  keeper  of  animals. 
the  officer's  possesion  could  be  disturbed,  In  like  manner  the  mortgage  of  a  vessel 
he  must  be  reimbursed  the  munej  to  ad-  Is  superior  to  a  subsequent  lirn  for  mate- 
danced  by  him.  But  it  docs  not  appear  rials.  The  Great  West  v.  Oberndorf,  57 
by  the  facta  stated,  whether  the  officer  de-  III.  168. 

raanded  repayment  of  such  advances,  or  9  Hayes  u.  Campbell,  63  ChI.  143. 

disclosed  the  fort  that  he  had  paid  them.  *  Dufolt  v.  Gorman,  1  Slinn.  301,  66 

Under  these  circumstances,  the  court,  in  Am.  Dec.  S*3.     And  sen)  The  Siren,  7 

the  Tennessee  case,  say  that  there  may  Wall.   153;    The   Davis,    10    Wall.   15; 

have  been  facts  which  justified  the  deci-  United  States    v.   Wilder,  3   Sum.  308 ; 

sion,  but  that  the  facta  stated  do  not  jus-  Brigga   v.   Light  Boats,   II   Allen,   157. 

tif v  it.  Contra,  Union  Pacific  R.  It.  Co.  v.  United 

1  Gilson   K.   Gwinn,   107   Mas*.  1S6,  9  States,  3  Wyo.  170. 
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the  whole  value  of  goods  in  their  hands  as  carriers,  and  also  any 
interest  they  hare  in  them  for  their  lien  as  carriers,1 

In  Louisiana1  it  is  provided  by  statute  that  there  shall  be  a 
privilege  for  money  paid  by  the  carrier  for  prior  necessary  charges 
and  expenses,  such  as  taxes,  storage,  and  privileged  claims  required 
to  be  paid  before  moving  goods ;  and  in  case  the  thing  carried  be 
lost  or  destroyed  without  the  fault  of  the  carrier,  this  privilege 
for  money  paid  by  the  carrier  shall  attach  to  the  insurance  effected 
on  the  thing  for  the  benefit  of  the  owner ;  provided  written  notice 
of  the  amount  so  paid  by  the  carrier,  and  for  whose  account,  with 
a  description  of  the  property  lost  or  destroyed,  be  given  to  the 
insurer  or  his  agent  within  thirty  days  after  the  loss;  or,  if  it  be 
impracticable  to  give  the  notice  in  that  time,  it  shall  be  sufficient 
to  give  the  notice  at  any  time  before  the  money  is  paid  over. 

III.  For  what  they  Attach. 
280  a.  In  the  absence  01  an  express  contract,  the  lien  ia  for 
the  usual  and  proper  rate  of  freight.  If  there  was  a  misun- 
derstanding as  to  the  amount  of  the  charge,  the  carrier  may  bold 
the  goods  for  the  usual  freight,  though  a  smaller  rate  was  named 
to  the  shipper.  Thus  a  shipper  at  the  freight  office  of  a  railroad 
asked  the  freight  cashier  the  rate  to  a  place  named.  The  cashier, 
not  knowing  the  rate,  repeated  the  question  to  the  way-bill  clerk, 
who,  on  account  of  noise,  misunderstood  the  cashier,  and  gave  an 
erroneous  rate.  His  only  means  of  knowing  the  rate  was  by  ref- 
erence to  the  tariff-sheet  which  hung  in  the  office  for  the  conven- 
ient use  and  information  of  all  shippers,  the  rates  in  which  could 
not  be  changed  by  any  employee.  The  cashier's  duties  did  not 
require  him  to  know  the  rate.  On  the  erroneous  answer  of  the 
way-bill  clerk,  the  cashier  figured  up  the  amount  of  plaintiff's 
shipment,  who  afterwards  delivered  his  goods,  paid  the  amount  to 
the  railroad  company,  and  requested  shipment  to  the  place  named. 
Shortly  thereafter  the  error  was  discovered,  but  the  shipper  could 
not  be  found,  and  the  goods  were  forwarded  with  instructions  to 
the  agent  at  the  place  of  delivery  to  hold  them  for  the  additional 
charges  based  on  the  correct  rate,  and  which  were  fair  and  rea- 
sonable, and  would  have  been  paid  by  plaintiff  if  he  had  been 
correctly  informed  before  shipment.     The  shipper  refused  to  pay 

»  London  &  N.  W.  Ry.  Co.  v.  Qljrn,  I        *  Key.  Laws  1884,  I  2878. 
EL  &  £1.  6S2. 
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additional  charges,  demanded  the  goods,  and  sued  for  conversion. 
It  was  held,  that  there  was  no  contract  of  shipment,  and  the  rail- 
road  company  was  entitled  to  hold  the  goods  until  it  received  its 
reasonable  charges  for  transportation.1 

281.  A  carrier  has  no  lien  for  charges  not  connected  with 
the  transportation  of  the  goods,  and  not  within  the  contem- 
plation of  the  parties.3  Thus,  ordinarily,  a  carrier  has  no  lien 
for  the  storage  of  goods  which  be  has  carried,  unless  there  be 
a  special  contract  allowing  him  to  charge  for  storage.8  Nor  has 
he  a  lien  upon  goods  for  damages  arising  from  the  consignee's 
neglect  to  take  them  away  within  a  reasonable  time  after  notice 
to  him  of  their  arrival.  Thus,  a  railroad  company  cannot  retain 
goods  to  satisfy  a  charge  for  the  detention  of  cars  by  the  failure 
of  the  consignee  to  remove  the  goods  after  notice ;  for  the  claim 
is  in  the  nature  of  demurrage,  and  no  lien  exists  for  this.  Such 
detention  is  a  breach  of  contract  simply,  for  which,  ae  in  case  of 
a  contract  in  reference  to  pilotage  or  port  charges,  the  party  must 
seek  his  redress  in  the  ordinary  manner.  He  cannot  enforce  it 
by  detaining  the  goods.* 

262.  A  lien  for  demurrage  in  favor  of  carriers  by  land  is 
not  implied  by  law,  and  cannot  be  asserted  except  by  virtue  of 
an  express  agreement,  or  of  a  custom  so  recognized  as  to  have 
the  force  of  a  contract.  The  rules  and  regulations  of  a  railroad 
company,  providing  for  a  lien  for  demurrage,  though  published, 
are  not  binding  upon  the  consignor  or  consignee  of  goods  with- 
out their  consent,  or  the  consent  of  one  of  them,  when  the  con- 
tract for  shipping  the  goods  was  made.  Even  the  knowledge  of 
such  rules  by  the  shipper  or  consignee,  without  assent  thereto, 
does  not  bind  him.  The  law  does  not  presume  assent  to  the 
rules  of  a  railroad  company,  for  damages  caused  by  delay  of  the 
consignee  in  receiving  goods  shipped,  from  the  publication  of  such 
rules.6 

'  Sea  J  297 ;  Rowland  v.  Railroad  Co.  *  Crommelin  c.  N.  Y.  &  Harlem  R.  R. 

61  Conn.  103,  23  Atl.  Rap.  7S5.  Co.  4  Keyes,  90, 

*  Lambert  v.   Kobiuton,   1   Esp.   119;  *  Burlington  k  Mo.  River  R.R.Co.v. 

Adams  v.  Clark,  9  Ca*b.  315,  ST  Ant.  Chicago  Lumber  Co.  IS  Neb.  390 ;  Crom- 

Dec.  41  ;  Great  Northern  My.  Co.  D.  Swaf-  luelin   v.   N.    T.  ft   Harlem  K.  li.  Co.  4 

field  L.  R.  9  Ex,  133,  137,  per  Pollock,- B.  Keyea,  90;  Chicago  ft  Northwestern  Rjr. 

»  Lambert  v.   Robiwon,    1    Esp.    119;  Co.  p.  Jenkins,  103  111.  588,  593.     Walker, 

Somes  o.  Briliah  Empire  Shipping  Co.  30  J.,  said :  "  The  right  to  demurrage,  if  it 

L,  J.  (Q.  a.)  339.  exiete  ai  a  legal  right,  ia  confined  to  the 
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283.  Expenses  of  keeping  property  which  the  consignee 
refuses  to  receive,  —  Although  a  carrier  may  have  no  lien  for 
charges  incurred  in  keeping  goods  which  the  consignee  neglects 
or  refuses  to  receive,  yet  he  may  recover  of  the  owner  the  ex- 
penses so  incurred.  Thus,  the  owner  of  a  horse  Bent  it  by  rail- 
road consigned  to  himself,  and,  on  the  arrival  of  the  horse  at  its 
destination,  there  being  no  one  present  to  receive  it,  the  station- 
master  sent  it  to  a  livery-stable.  The  owner's  servant  soon 
arrived,  and  was  referred  to  the  livery-stable  keeper,  who  refused 
to  deliver  the  horse  except  on  payment  of  charges  stated  to  be  6A 
The  next  day  the  owner  demanded  the  horse,  and  the  station- 
master  finally  offered  to  pay  the  charges  and  let  the  owner  take 
away  the  horse;  but  he  declined  to  take  it  and  went  away.  The 
horse  remained  at  the  livery-stable  for  soma  months,  nntil  the 
charges  for  his  keeping  amounted  to  £17,  when  the  railroad 
company  paid  the  charges  and  sent  the  horse  to  the  owner,  who 
accepted  it  It  was  held  that  the  owner  was  liable  for  these 
charges.1  Baron  Pollock  said:  "As  far  as  I  am  aware,  there  is 
no  decided  case  in  English  law  in  which  an  ordinary  carrier  of 
goods  by  land  has  been  held  entitled  to  recover  this  sort  of  charge 
against  the  consignee  or  consignor  of  goods.  But  in  my  opinion 
he  is  so  entitled.  It  had  been  long  debated  whether  a  ship-owner 
baa  such  a  right,  and  gradually,  partly  by  custom  and  partly  by 
some  opinions  of  authority  in  this  country,  the  right  has  come  to 
be  established."8  Chief  Baron  Kelly  and  Barons  Pigntt  and 
Amphlett  delivered  separate  opinions  to  the  same  effect.  The 
question  whether  a  lien  existed  for  the  charges  of  keeping  the 
horse  did  not  arise,  but  Pollock,  B.,  incidentally  expressed  the 
opinion  that  such  a  lien  did  not  exist,  while  Amphlett,  B.,  said 
that,  as  at  present  advised,  he  should  not  wish  to  be  considered 

maritime  law,  and  only  exists  nJ  to  carriers  of  vessel  a  have  none.     Railroads  discharge 

bj  seagoing  VMttll.     But  it  is  believed  to  cargoes  curried  by  tliem.    Carriers  by  ihip 

exist  alone  by  fores  of  contract.     All  ouch  do  not,    bat  It  ie  done  by  the  consignee, 

routracis    of    affrtightment    contain    an  The  masters  of  vessels  provide  in  the  con. 

agreement  for  demurrage  in  case  of  delay  tract  for  demurrage,    while  railroads  do 

beyond  the  period  allowed  by  the  agree-  not." 

meat,  or  the  custom  of  the  port  allowed  '  Great  Northern  Ry.  Co.  v.  Swaffleld, 

lbs  consignee  lo  receive  and  remove  the  L.  R.  9  Ex.  132. 

goods.    But  the  mode  of  doing  business  *  Citing  Notara  v.   Henderson,  L.  R.  7 

by  the  two  kinds  of  carriers  is  essentially  Q.  B.  S2S,  310-235,  where  all  the  anthor- 

diffetent.   Railroad  companies  have  ware-  ities  are  reviewed  with  care;  Cargo  rx 

bouses  m  which,  to  store  freight*.  Owners  Argos,  L.  R.  S  P.  C.  134. 
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as  holding  that,  in  a  case  of  this  sort,  the  "person  who,  in  pursu- 
ance of  a  legal  obligation,  took  care  of  a  horse  and  expended 
money  upon  him,  would  not  be  entitled  to  a  lien  on  the  horse  for 
the  money  so  expended. 

284.  A  railroad  company  may,  however,  assume  the  double 
character  of  carrier  and  warehouseman,  and  is  entitled  to  rea- 
sonable compensation  as  warehouseman,  and  a  lien  as  such,  in  the 
same  manner  as  any  other  warehouseman.1  A  consignee  who 
has  notice  of  a  rule  or  custom  of  the  railroad  company  to  charge 
for  storage,  where  goods  have  not  been  called  for  within  a  cer- 
tain time  after  their  arrival  at  their  destination,  is  regarded  as 
having  impliedly  promised  to  pay  charges  for  storage  in  accord- 
ance with  such  custom  or  rule;  and  the  company  may  retain  the 
goods  till  its  reasonable  warehouse  charges,  as  well  as  its  freight 
charges,  are  paid.3  If  the  consignee  refuses  to  receive  the  goods, 
the  contract  for  carriage  having  been  performed,  the  carrier  may 
store  the  goods  for  the  use  of  the  owner,8  and  retain  a  lien  upon 
them. 

286.  A  well-established  local  custom  for  carriers  by  water 
to  deliver  goods  to  a  storage  agent,  when  the  consignee  is  not 
present  to  receive  them,  and  to  make  an  additional  charge  for 
storage,  becomes  a  part  of  the  implied  contract  under  which  the 
goods  are  shipped,  and  the  goods  may  be  detained  for  the  pay- 
ment of  such  storage  as  well  as  the  freight.  The  carrier  has  the 
right,  in  the  absence  of  an  agreement,  to  make  a  charge  for  storage 
where  this  is  necessary  for  the  protection  of  the  goods ;  and  this 
charge  may  be  included  in  the  general  charge  for  freight,  or  it 
may  be  a  separate  charge.4  The  fact  that  the  agent  of  the  carrier 
who  stores  the  goods  is  allowed  to  retain  the  entire  amount  of 
the  charge  for  storage,  for  his  own  compensation,  does  not  affect 
the  case. 

286.  A  common  oarrler  by  water  has  no  lien  for  trans- 

1  Miller  e.  Mansfield,  113  Man.  360;  Packet  Co.  9  Helik.  GM,  34   Am.  Rep. 

Norway  Plains  Co.  tr.  13.   ft  M.  II.  R.  1  339 ;  Kremer  v.  Southern  Express  Co.  " 

Gray,  363,  61  Am.  Dec  433 ;  Barker  ».  Cold.  336  ;   Arthur  v.   Sch'r   Cmsius,  3 

Brown,  133  Mass.  340;  Illinois  Cent.  R.  Story,  SI,  ST  ;  Fisk  t.  Newton,  1  Denio, 

R.  Co.  v.  Alexander,  30  III.  33.  40,47,  43  Am.  Dec  649  ;  Brigjrs  D.Boston 

*  Culbreth  i>.  Phila.  W.  ft  B.  B.  R.  Co.  4  Lowell  B,  R,  Co.  6  Allen,  346,  348,  83 

aHoust.399;  McHenrj  p.  Phila.  W.  ft  B.  Am.  Dec  616;  The  Eddy,  S  Wall.  481. 

B.'R.  Co.  4  Harr.  448.  *  Hard  p.  Hartford  ft  N.  T.  Steamboat 

1  Rankin   v.    Memphii    ft   Cincinnati  Co.  40  Conn.  48. 
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,  porting  goods  from  a  wharf,  at  their  place  oE  destination,  to 
'  %  the  consignee's  place  of  business  in  the  same  city,  in  the  absence 
"^  of  any  authority  from  either  the  consignor  or  consignee.  The 
*     fact  that  the  goods  are  marked  with  the  consignee's  place  of  busi- 

Sness  does  not  impart  such  authority.1 
287.  A  ship-owner  has  a  lien  at  common  law  for  extraor- 
l    dinary  expenses  incurred  for  the   preservation  of  the  oargo 

V  from  damage  arising  from  causes  for  which  the  ship-owner  is  not 
•v  responsible.1  Such  are  the  expenses  of  unloading  and  drying  the 
*     cargo  to  save  it  from  the  wreck  of  the  ship.     The  inquiry  in  snclt 

J  cases  is  whether  the  expenditure  was  incurred  in  saving  the  prop- 
erty at  risk,  as  distinguished  from  an  expenditure  in  performing 
the  contract  to  carry  the  cargo  to  its  destination  and  to  earn 
£  freight.  It  is  not  only  the  right  of  the  ship-owner  to  incur  ex- 
2  penaes,  where  reasonably  practicable  under  all  the  circumstances, 
m  to  save  the  goods  intrusted  on  board  the  ship,  but  it  is  bis  duty 
9  to  do  so,  and  be  is  liable  for  not  doing  so,  where  his  agent,  the 

V  master,  has  neglected  this  duty.3  The  master,  if  necessary,  may 
ffj  raise  money  by  a  respondentia  bond  upon  the  goods,  in  order  to 
^H    do  what  is  necessary  for  their  safety.4 

^       The  authority  of  the  master  to  incur  extraordinary  expenses 

^k     for  the  preservation  of  the  goods  does  not  arise  where  the  owner 

£     of  the  goods  or  his  representative  is  at  hand,  or  it  is  practicable 

"«^to  communicate  with  him.6 

j^l         288.  The  ship-owner   has  also   liens  for  general   average 

-      contributions  from  the  oargo  where  the  expenditure  lias  been 

for  the  purpose  of  saving  the  whole  venture,  the  ship  as  well  as 

the  cargo."      In  that  case  the  owners  oE   each  part  saved  must 

£    contribute  ratably,  And  the  master  may  retain  each  part  of  the 

jj     property  saved  till  the  amount  oE  the  contribution  in  respect  of 

S      it  is  paid  or  secured.      The  ship-owner  is  the  only  person  who 

can  exercise  this  lien  ;  and  he  is  liable  in  damages  to  a  part  owner 

of  the  cargo  for  not  exercising  it  and  securing  payment  of  the 

contributions.7 

1  Rich ii rd sod  it.  Rich,  104  Mui.  158, 6  *  Cargo    ex    Snltnn,    Situ.    504,    510; 

An.  Rep.  sio.  Cargo  ex  Argoa,  L.  R.  5  F.  C.  134. 

*  Hingsrou  v.  Wendt,  1  Q.  B.  D.  367  ;  *  Crooks  r.   Allan,   5    Q.   B.  D.  38  ; 
Cargo  ex  Argoa,  L.  R.  5  P.  C.  134.  Hingaion  c  Wendt,  I  Q.  B.  D.  367,  370, 

*  NoMn  v.  Henderson,  L.  R.  7  Q.  B.  per  Blackburn,  J. 

HS-  *  Crooks  p.  Allan,  5  Q.  B.  D.  88.     Sou 

*  Cargo  ex  Sultan,  Swa.  504, 510 ;  The    Halleit  o.  Bouaneld,  IB  Vea.  187. 
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289.  By  well-settled  commercial  liMage,  a  oarrier  may  pay 
the  freight  charges  of  previous  carriers  and  have  a  lien  for  , 
ntoh  payment.  Each  independent  carrier  who  pays  such  back 
freight  may  he  said  to  become  the  agent  of  his  predecessors  to 
forward  the  goods  and  collect  the  freight.  He  may  also  be  re- 
garded as  in  a  manner  substituted  or  subrogated  to  their  rights. 
But  more  properly  the  carrier  is  to  be  regarded  as  the  agent  of 
the  owner  or  consignee  to  receive  and  forward  the  goods.  But, 
whatever  may  be  the  theoretical  foundation  of  the  right,  usage, 
growing  out  of  the  necessities  of  the  case,  baa  made  the  right  a 
part  of  the  common  commercial  law.1  If,  upon  the  delivery  of 
the  goods  to  the  consignee,  they  are  found  to  be  damaged,  and  it 
appears  that  the  last  carrier  was  not  associated  with  the  preced- 
ing carriers,  and  that  the  damage  did  not  occur  while  the  goods 
were  in  the  bands  of  such  last  carrier,  his  lien  for  his  own  freight 
charges  and  for  those  of  the  prior  carriers  paid  by  him  cannot  be 
defeated  by  a  claim  for  damages.  A  carrier  receiving  goods  from 
a  prior  carrier  is  not  obliged  to  open  the  packages  for  examina- 
tion as  to  the  condition  of  the  goods ;  but  if  they  are  apparently 
in  good  order  he  lias  a  right  to  pay  the  back  freight,  and  have  a 
lien  on  the  goods  for  the  charges  paid  as  well  as  his  own  charges.2 
If  the  consignee  notifies  the  carrier  before  he  receives  the  goods, 
and  pays  the  back  charges  to  a  prior  carrier,  that  the  goods  have 
been  damaged,  and  that  he  is  not  to  receive  them,  be  does  » 
his  own  risk.     He  has  no  right  to  meddle  with  the  goods  against 

1  Bis«el  v.  Price,  16  111.408,  413.  "The  *  Knight  v.  Providence  &  Worcester  R. 
reason  of  Ihis  u  founded  in  commercial  It.  Co.  13  Ii.  L  572,  43  Am.  Rep. 46;  Mon- 
conveiiieuce  and  necessity,  from  which  teith  v.  Kirkpatrick,  3  Blatch.  279  ;  Biasel 
has  originated  «  universal  custom,  pervad-  v.  Price,  16  111.  408,  413;  White  E,  Tann, 
ing  the  whole  country,  —  indeed,  it  might  6  Humph.  70,  44  Am.  Dec.  294  ;  Bowman 
be  said,  the  whole  commercial  world,  —  v.  Hilton,  11  Ohio,  303.  In  thii  ease  Birch- 
which  bus  been  so  long  established  and  so  ard,  J.,  laid  in  substance  that  the  Carrier 
universally  known  that  the  courts  them-  receiving  the  goods  from  a  previous  car- 
selves  have  long  taken  notice  of  and  recog-  rier,  In  apparent  good  order,  has  a  right 
nixed  it,  and  hence  it  has  become  a  psrtof  to  presume  that  the  owner  had  duly  au- 
the  law  itself.  This  commercial  conven-  thorized  the  consignment.  To  entitle  him 
ience  and  universal  necessity  ia  the  true  to  claim  his  lien  (or  his  own  charges  and 
reason  why  this  principle  has  been  en-  his  advances,  the  law  imposed  upon  him 
grafted  upon  and  become  a  part  of  the  law  nothing  beyond  what  a  prudent  man 
itself,  although,  for  the  sake  of  harmony,  would,  under  like  circumstances,  have 
and  to  avoid  apparent  contradictions  in  done  in  the  management  of  his  own  bast- 
legal  maxims,  artiricial  reasons  have  been  cess, 
invented,  and  legal  implications  raised,  in 
order  to  support  it."    Per  Catoo,  J. 
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ON  THROUGH   FBEK3HT.  [§§  290,  291. 

the  express  direction  of  the  owner,  or  other  person  in  legal  con- 
trol of  them. 

290.  If  a  carrier  pays  the  Import  duties  on  goods,  he  has 
a  lien  upon  them  for  his  reimbursement.  The  United  States 
has  a  specific  lien  on  all  imported  goods  for  the  duties  on  them,1 
and,  though  this  lien  may  not  be  preserved  for  the  benefit  of  the 
carrier  who  has  paid  the  duties,  a  new  lien  arises  in  his  favor 
under  his  implied  authority  to  advance  all  reasonable  back  charges 
which  constitute  a  lien  on  the  goods,  and  for  which  they  could  be 
detained,3 

IV.  On  Through  Freight. 

291.  When  a  consignor  delivers  goods  to  a  carrier  to  be 
carried  over  successive  routes,  beyond  the  route  of  the  first 
carrier,  he  makes  the  first  carrier  his  forwarding  agent;  and  the 
second  carrier  has  a  lien,  not  only  for  the  freight  over  his  own 
route,  but  also  for  the  freight  paid  by  him  to  the  first  carrier.8 
Even  if  the  first  carrier  makes  a  mistake  in  directing  the  goods, 
or  in  taking  bills  of  lading,  by  reason  of  which  the  goods  are 
sent  to  a  wrong  destination,  the  last  carrier  has  a  lien  upon  the 
goods,  not  only  for  the  freight  earned  by  him,  but  also  for  the 
sums  paid  by  him  for  the  freight  from  the  commencement  of 
the  transportation.  The  first  carrier  who  receives  the  goods, 
and  directs  them  over  the  route  of  the  succeeding  carrier,  is 
the  owner's  agent,  and  the  successive  carriers  afterwards  car- 
rying the  goods  act  under  the  authority  of  the  owner,  and  can- 
not be  considered  as  wrong-doers,  though  they  carry  the  goods 
to  a  place  to  which  the  owner  did  not  intend  they  should  be 
sent.  >■ .-  •    :-.    *    •  ,  ■_   • :     .;  •  ";  • . 

The  question  whether  the  lien  continues  to  the  successive' cat' 
Tiers,  and  may  be  exercised  by  the  last  carrier,  ia  .in  every  -case 
to  be  answered  in  accordance?  with  tc^vfacfc  whether,  the  'first  car- 

1  Dennis  b.  Harris,  9  Pick.  364 ;  nom.  E.  Rep.  367 ;  Bird   u.   Georgia  B.  R.   72 

Harris  v.  Dannie,  3  Pet.  399.  Ga.  655  ;  Vaughan  n.  Providence  &  Woi- 

1  Giifflus.nl  o.  Louisville  &  Nashville  K.  center  K.  R.  Co.  13  It.  I.  578. 

R.  Co.  76  Ala.  453.  *  Briggs  u.  Boston  &  Lowell  R.  R.  Co. 

1  Briggs  a.  Boston  &  Lowell  R.  B.  Co.  6  Allen,  346,  250;  Denver  &  It.  G.  Ry. 

6  Allen,  2*6,  350, 83  Am.  Dec.  636;  Potts  Co.  v.  Hill,  13  Colo.  35,  21  Pac.  Rep.  914  ; 

v.  N.  Y.  &  X.  E.  It.  R.  Co.  131  Mass.  455,  Price  o.  Railroad  Co.  13  Colo.  403,  31 

41  Am.  R.  347  ;  Crosslin  B.  New  York  &  Pac  Rep.   188 ;   Fowler  v.   Parsons,    143 

N.  B.  R.  R.  Co.  1 19  Mats.  196,  199,  31  N.  Mass.  401,  S  N.  E.  Rep.  799. 
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rier  to  whom  the  goods  were  delivered  ia  made,  either  expressly 
or  impliedly,  the  agent  of  the  owner  to  forward  the  goods.1  If 
there  is  no  such  agency,  and  the  first  carrier  at  the  end  of  his  own 
route  forwards  the  goods,  contrary  to  the  instructions  of  the  owner, 
by  an  unauthorized  route,  then  the  subsequent  carriers  do  not 
become  the  agents  of  the  owner,  but  simply  the  agents  of  the  first 
carrier,  and,  although  they  may  act  in  perfect  good  faith,  they 
have  no  lien  upon  the  goods  for  their  freight,  or  the  freight  of 
other  carriers  advanced  by  them.  If  the  owner  had  constituted 
the  first  carrier  his  forwarding  agent,  the  owner's  consent  to  the 
diversion  of  the  goods  from  the  intended  route  would  have  been 
implied,  and  the  subsequent  carriers  would  have  become  entitled 
to  a  Hen  for  the  freight.3 

292.  A  railroad  receiving  goods  consigned  to  a  place  be- 
yond its  own  line  is  clothed  with  the  apparent  authority  to 
forward  the  goods  by  any  usual  route ;  and  although  the  route 
selected  is  not  that  by  which  the  owner  of  the  goods  intended 
they  should  be  carried,  the  charges  for  freight  by  such  route  will 
constitute  a  valid  lien  upon  the  property.8  This  rule  was  fol- 
lowed in  a  recent  case  in  the  Circuit  Court  of  the  United  States.* 
It  appeared  that  a  carload  of  lumber  was  shipped  in  Ohio  for 
Denver,  Colorado.  It  was  delivered  to  the  Baltimore  and  Ohio 
Railroad  Company,  with  instructions  to  forward  it  from  Chicago 
over  a  particular  railroad  with  which  the  owners  had  contract 
arrangements  for  special  rates.  The  Baltimore  and  Ohio  Com- 
pany disregarded  these  instructions,  and  in  the  usual  course  of 
business  forwarded  the  car  by  a  different  route.  On  the  arrival 
of  the  car  at ,  Denver  the  owners  declined  to  pay  the  freight 
chaiges,. -.and. brought  a.  .wfife-  .of  replevin.  They  claimed  that 
Vie  Baltimore  and  Ohio'CoEipanyv  fa'disregarding  their  instrue- 

1  lioti'csod  "9.  Whiter,  5  C^sh.  *157,"  51  that  the  forwarding  company  Is  only  a  ape- 

AmT  Dec'S*.                  *  "      '                -  cial  agent  with  limited  powers ;  that  who- 

*  Briggs  o.  Boston  ft  Lowell  H.  It.  Co.  ever  deals  with  such  egent  is  bound  to 
6  Allen,  P-lfi,  83  Am.  Dec  62S.  take  notice  of  ihe  extent  of  liis  authority; 

*  Whitney  v.  Beckford,  105  Mass  267,  and  that  if  such  carrier,  discharging  hia 
171 ;  Bird  v.  Georgia  R.  R.  72  Ga.  655.  interaction  a,  delivers    (he    Roods    to    the 

1  Patten  v.  Union   Pacific  R_v.  Co.  29  wrong  carrier,  the  latter,  though  he  car. 

Fed. Hep,  590;  Denver  &  R.  G.  Ity.  Co.  v.  ries  them  to  the  |.]aee  of  destination,  doe* 

Hill,  13  Colo.  35, 21  Psc  Rep.  914.    The  so  at  his  own  risk,  and  has  no  claim  for 

CMC  of  Fitch  u.  Newberry,  1  Doug.  (Mich.)  freight    or  lien  upon   the   goods.      See 

1,  40  Am.  Dec  33,  is  criticised  and  dis-  j  BBS. 
tented  from.    In  that  case  it  was  held 
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tiona,  had  exceeded  its  authority,  and  that  the  carriage  by  the 
unauthorized  route  created  no  charge  for  freight  and  no  right 
of  lien.  The  court,  however,  adopted  the  rule  above  stated,  and 
held  that  the  last  carrier  was  entitled  to  a  lien  for  its  own  charges 
and  for  prior  charges  paid  to  other  carriers.  "  Any  other  rule," 
said  Mr.  Justice  Brewer,  "would  work  a  serious  hindrance  to 
the  immense  transportation  business  of  to-day,  while  this  rule 
protects  both  carrier  and  owner.  If  the  first  carrier  disobeys 
his  instructions,  by  which  loss  results  to  the  owner,  such  carrier 
is  liable  to  an  action  of  damages,  and,  as  is  proper,  the  wrong- 
doer suffers  the  loss.  At  the  same  time,  the  second,  and  inno- 
cent carrier,  having  done  the  work  of  transportation,  receives, 
as  it  ought,  the  just  freight  therefor.  The  first  carrier  is  the 
agent  of  the  owner.  If  he  has  done  wrong,  why  should  not 
the  principal  be  remitted  to  his  action  against  his  wrong-doing 
agent,  and  why  shonld  the  burden  of  litigation  be  cast  upon  the 
innocent  second  carrier?  Plaintiffs  say  that,  in  this  case,  they 
would  have  to  go  to  Ohio  to  maintain  their  action ;  but,  if  they 
select  an  agent  in  Ohio,  and  that  agent  does  wrong,  why  should 
they  not  go  to  Ohio  to  punish  him  for  his  wrong?  And  why 
should  the  defendant,  innocent  of  any  wrong,  be  forced  to  go 
thither  to  litigate  with  their  agent  ?  And  why  should  the  owner, 
who  has  had  his  goods  carried  to  the  place  of  destination,  be  per- 
mitted to  take  them  from  the  carrier  without  any  payment  for 
such  transportation?  Is  the  route  by  which  the  freight  is  trans- 
ported a  matter  so  vital  to  him  that,  carried  over  the  wrong  route, 
he  is  entitled  equitably  to  the  possession  of  his  goods  free  from 
any  burden  of  freight  ?  " 

293.  A  connecting  carrier  who  receives  goods,  knowing 
at  the  time  that  they  were  directed  to  be  sent  by  another 
route,  has  no  lien  upon  them.  In  such  case  his  receiving  them  is 
wrongful,  and  his  transportation  of  them  afterwards  would  be 
voluntary.  He  would  have  no  lien  upon  them  for  freight  charges, 
and  consequently  he  could  not  detain  them  from  the  consignee. 
His  refusal  to  deliver  them  in  such  case  would  be  a  conversion 
for  which  trover  would  lie.  The  question  whether  the  carrier 
had  knowledge  of  a  direction  that  the  goods  should  be  trans- 
ported by  a  different  route  is  a  question  for  the  jury,  and  it 
would  be  proper  for  them  to  take  into  consideration  the  marks 
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on  the  packages  of  goods,  though  these  alone  might  not  be  con- 
elusive.1 

The  fact  that  when  the  connecting  carrier  received  the  goods 
from  the  first  carrier,  they  were  loaded  in  a  car  appropriately 
marked  for  the  particular  railroad  over  which  the  first  carrier  was 
instructed  to  forward  them,  does  not  of  itself  amount  to  an  im- 
plied notice  to  the  second  carrier  of  such  instruction.3 

294.  A  guaranty  that  the  through  freight  shall  not  exceed 
a  certain  sum  is  not  binding  upon  other  independent  connect- 
ing carriers  on  the  route  having  no  knowledge  or  notice  of  the 
guaranty.1  Each  carrier  after  the  first  may  charge,  and  pay  back 
charges,  at  the  usual  rates ;  and  the  last  carrier,  or  the  ware- 
houseman who  receives  the  goods  and  pays  the  back  charges, 
has  a  lien  for  the  total  amount  of  such  charges,  without  regard 
to  the  guaranty.  It  is  regarded  as  unreasonable  that  the  sub- 
sequent carrier,  who  receives  and  forwards  the  goods  in  the  usual 
way,  should  be  bound  by  a  secret  contract  between  the  owner  and 
a  prior  carrier,  which  may  prevent  his  receiving  his  ordinary 
rates.  Whether  the  bill  of  lading  in  this  case  showed  the  special 
rate  guarantied  was  immaterial,  because  on  the  trial  the  parties 
stipulated  that  the  succeeding  carriers  had  no  knowledge  of  the 
guaranty. 

295.  The  prepayment  of  freight  negatives  the  carrier's 
right  to  the  lien  ordinarily  implied  by  law,  if  he  has  knowledge 
of  such  prepayment.  Thus,  if  a  railroad  company  makes  a  con- 
tract for  carrying  goods  to  their  place  of  destination  at  a  point 
beyond  its  own  line,  and  receives  the  price  of  transportation  to 
such  place  in  advance,  another  railroad  company,  which  receives 
the  goods  from  the  first  company  with  knowledge  that  a  through 
contract  bad  been  made,  cannot  assert  a  lien  upon  the  goods  upon 
the  ground  that  the  sum  allowed  by  the  first  company  was  insuf- 
ficient to  pay  the  connecting  company  its  full  share  of  freight 
charges.  A  carrier  who  receives  goods  from  another  carrier  with 
knowledge  that  a  through  contract  for  carrying  them  has  been 

1  Bin!  v.  Georgia  R,  It.  72  Go.  SSfl ;  Den-  Rep.  36 ;  Railway  Co.  v.  Lear,  54  Ark.  399, 

rer  *.  K.  G.  Ky.  Co.  c.  Hill,  [3  Colo.  35,  IS  S.  W.  Rep.  1030;  Wolf  p.  Hough,  31 

S  1  Fac.  Rep.  914.  Kans.  659  ;  Vaoghan  v.  Railway  Co.    13 

''  Patten  v.  Union   Pacific  By.  Co.   29  It.  I.  578;  Loewanberg  ti.  Arkansas  &  L. 

Fed.  Rep.  590.  Ky.  Co.  (Ark.)  19  S.  W.  Rep.  1051. 

*  Schiioidnrr.  Evans,  25  "Wis.  241, 3Am. 
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made,  and  the  freight  prepaid,  is  bound  by  that  contract,  and  can 
assert  no  lien  upon  the  goods.1 

296.  If  a  bill  of  lading  or  way  bill  accompanying  the 
goods  shows  that  the  freight  has  been  paid  wholly  or  in  part 
for  the  through  route,  the  succeeding  carriers  would  be  affected 
with  knowledge  of  such  prepayment;  for  if  they  consult  the  bill 
of  lading  they  will  have  actual  knowledge,  and  if  they  do  not 
consult  it  they  may  be  regarded  as  guilty  of  negligence,  and  con- 
structively affected  with  knowledge  of  what  the  bill  of  lading 
actually  shows.9 

297.  Where  the  first  carrier  has  received  payment  on  a 
through  contract  not  known  to  the  succeeding  independent 
carrier,  the  latter,  coming  into  possession  of  the  goods  under  a 
lawful  authority,  may  have  a  right  to  charge  for  his  own  services 
at  the  ordinary  rate  of  transportation,  and  assert  a  lien  therefor.8 

If  the  first  carrier  has  received  payment  for  freight  oyer  his  own 
and  a  connecting  line,  but  has  allowed  a  less  sum  for  the  carriage 
over  the  connecting  line  than  by  the  tariff  of  the  latter  it  is 
entitled  to  receive,  the  connecting  carrier  acquires  a  lien  for  the 
additional  freight,  although  when  the  latter  accepted  the  goods  for 
carriage  it  might  have  had  notice  from  the  way-bill  that  there 
had  been  an  attempt  to  prepay  the  freight.4 

298.  If  a  carrier  employs  another  oarrier  in  his  place  to 
forward  the  goods,  the  latter  has  a  lien,  unless  payment  has 
been  made  to  the  carrier  who  received  the  goods  in  advance,  in 
which  case  the  substituted  carrier  has  no  lien,  but  must  look  to 
the  person  who  employed  him.  In  such  case  there  is  no  privity 
of  contract  between  the  shipper  and  the  carrier  who  performs  the 
service.6  The  carrier  to  whom  the  goods  were  delivered  had  the 
right  to  exact  payment  for  his  services  in  advance;  and,  having 

1  Mirth  v.  Union  Pacific  Ry.  Co.  3  He-  this  burden,  and,  at  any  rate,  m  bound 

Ciary,  £36,  0  Fed.  R.  873.  to  inquire  whether  each  previous  charges 

*  Schneider  v.  Evans,  25  Wis.  141,167,  had  been  prepaid.  But  this  distinction 
pn  Paine,  J.,3  Am.  Rep.  56;  Travis  n.  doeacot  aeem  to  be  sound,  for,  by  general 
Thompson,  87  Bub.  136,  per  Hoge  usage,  the  last  carrier  pays  all  prior 
boon,  J.  freight  charges,  and   business  could  not 

*  Traiis  p.  Thompson,  37  Barb.  136,  well  be  conducted  unless  he  is  protected  in 
243.   Judge  Hogeboom  suggests  the  die-  making  such  payment. 

tinction,  that  such  carrier  ma;  have  no        *  Crossan  e.  New  York  t  N,  E.  8.  S. 
lien  for  pretious  charges  paid  by  him  upon    Co.  149  Mass.  196, 11  K.'E,  Rep.  367. 
the  good*,  for  the  reason  that  be  is  not        *  Nordemeyer  n.   Loescber,   1    Hilton, 
oUged  to  receive  the  goods  charged  with    499. 
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done  so,  he  is  not  the  owner's  agent  to  employ  any  other  carrier  to 
perform  the  service  for  hira  and  to  collect  payment  of  the  freight 
again.  Consequently,  the  substituted  carrier,  though  acting  in 
good  faith  and  without  knowledge  of  prepayment  of  the  freight, 
cannot  collect  it  again,  or  retain  the  goods  for  its  payment  to  him- 
self. He  can  act  only  in  subordination  to  the  original  contract 
with  the  owner.  Where  there  is  no  arrangement  between  con- 
necting carriers,  a  subsequent  carrier  is  not  bound  by  a  receipt 
given  by  the  first  carrier  for  the  through  carriage  of  the  goods ;  so 
that,  although  the  first  carrier  has  given  a  receipt  stating  that  the 
freight  charges  have  been  paid  through  to  the  place  of  destination, 
the  last  carrier,  having  received  and  transported  the  goods  without 
notice  of  such  prepayment,  has  a  lien  upon  the  goods  for  his  own 
unpaid  charges.1  It  is  said  that,  while  the  receipt  is  binding  upon 
the  carrier  who  gave  it,  yet,  before  the  subsequent  carrier  could 
be  held  to  its  terms,  it  must  appear  either  that  he  had  given 
authority  to  the  first  carrier  to  make  such  a  contract,  or  that  he  had 
undertaken  the  transportation  with  notice  that  such  a  contract 
had  been  made. 

Although  the  prior  carrier  has  agreed  with  the  owner  that  his 
charges  should  be  applied  to  the  account  of  a  prior  indebtedness 
of  his  to  the  owner,  a  subsequent  carrier  who  has  in  good  faith, 
and  in  accordance  with  the  usual  custom  of  business,  paid  the 
freight  charges  of  the  prior  carrier  without  knowledge  of  such  con- 
tract, is  entitled  to  retain  the  goods  until  such  charges  are  repaid 
to  him.1 

299.  If  the  last  carrier  has  paid  to  a  previous  carrier  an 
amount  in  excess  of  the  usual  and  proper  charges  for  trans- 
porting the  goods,  he  can  assert  a  lien  for  only  the  customary  and 
reasonable  rates  of  transportation.8 

l  Wolf  u.  Hough,  92  Kane.  659.    A  de-  ledge  of  snch   prepayment,  has  received 

cision  to  the  contrary  is  Fitch  it.  Newberry,  the  goods  from  another  carrier,  and  paid 

1  Doug.  1,  40   Am.  Dec   33,  which  hai  him   the  foil    amount  of  the   customary 

been  discredited  in  all  the  later  deciaions.  charges  for  the  previous  transportation  of 

Id  that  case  it  waa  held  thai,  if  the  con-  the  goods,  he  ran  H-seri  no  lien  against  the 

sigiior  has  paid  in  advance  to  the  original  consignee  either  for  the  charges  he  has 

carrier  a  portion  of  the  freight  charges,  paid  to  the  prior  carrier,  or  for  his  own 

the  ultimate  carrier  can  assert  a  lien  for  services  in  currying  the  goods.    See  £  3B2. 

only  the  remainder  of  the  proper  chitrges  a  While  v.  Vann,  6  Humph.  TO,  44  Am. 

after  deducting  the  payment  on  account.  Dec.  294. 

If  the   freight  has  been  wholly  prepaid,  '  Travis  v.  Thompson,  37   Barb.  234, 

but  the  ultimate  carrier,  without  know-  336 ;  Hallorjr  v.  Bur  ret  t,  1  E.  D.  Smith, 
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300.  If  the  last  carrier  has  not  paid  the  prior  charges,  his 
lien  is  limited  to  the  amount  agreed  upon  with  the  first 
carrier.1  Thus,  where  a  railroad  company  makes  a  through 
contract  for  the  carriage  of  goods,  and  delivers  them  to  an  inde- 
pendent connecting  company  to  be  delivered  at  the  place  of  des- 
tination, the  latter,  on  carrying  thera  to  such  point,  must  deliver 
them  to  the  consignee  upon  his  tendering  the  sum  agreed  upon, 
if  this  sum  equals  the  regular  charges  of  the  latter  company, 
whether  it  includes  any  charges  for  the  former  company  or  not ; 
and  if  such  company  refuses,  upon  a  tender  of  such  sum,  to 
deliver  the  goods,  the  consignee  may  replevy  them.  The  first 
company  assumed  the  burden  of  satisfying  the  charges  of  the 
roads  over  which  the  goods  were  to  be  carried ;  and  the  last 
carrier,  not  having  paid  the  prior  charges,  can  assert  a  lien  only 
for  the  amount  agreed  upon,  and  must  settle  as  it  can  with  the 
company  that  made  the  contract. 

301.  The  lien  does  not  cover  advances  made  for  matters 
not  connected  with  the  carriage  of  the  goods.  The  lien  ex- 
tends only  to  the  carrier's  own  charges  for  carrying  his  goods, 
and  such  charges  of  prior  carriers  as  he  may  have  paid.  It  does 
not  extend  to  or  cover  advances  made  on  claims  against  the 
owners  or  consignees  wholly  foreign  to,  and  disconnected  with, 
any  cost  or  charge  for  transportation.  It  is  the  duty  of  the 
carrier  to  examine  the  charges  that  are  made  by  a  prior  forward- 
ing agent  or  carrier,  and  the  fact  that  he  has  paid  charges  upon 
the  goods  does  not  enable  him  to  retain  them  for  a  greater  sum 
than  the  usual  and  proper  charges  previously  incurred  in  their 
transportation.  If  the  carrier  has  paid  charges  which  include  a 
prior  debt  due  the  forwarding  agent  or  carrier  from  the  shipper, 
he  cannot  hold  the  goods  against  the  owner  or  consignee  for  the 
amount  paid  on  account  of  such  prior  debt.a 

302.  The  fact  that  the  goods  have  suffered  damage  before 
they  reach  the  last  carrier,  who  has  received  them  from  a  prior 
carrier,  does  not  deprive  the  last  carrier  of  his  lien  for  freight  and 
for  charges  paid.8  The  last  carrier,  in  receiving  the  goods  in  good 
faith  and  in  apparent  good  order,  and  paying  the  costs  and  charges 
upon  them,  is  regarded  as  acting  as  the  agent  of  the  owner,  and 


Erunsville  ft  Crmffontiville  R.  R.  Co.        *  Steamboat  Virginia 

p.  Kroft,  as  Mo. 

Sarah,  57  Ind.  SOS.                                     67. 

1  Bowman  v.  Hilton,  1 

1  Ohio,  SOS. 
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not  as  the  agent  of  the  prior  carrier ;  and  the  last  carrier  ia  not 
liable  for  any  damage;  to  the  goods  which  took  place  while  they 
were  in  the  hands  of  a  prior  carrier.1 

A  similar  rule  applies  where  the  first  carrier  expressly  limits 
its  liability  to  its  own  line,  but  undertakes  to  forward  goods,  and 
prepays  the  charges  for  such  further  carriage :  the  lien  of  the  first 
carrier  is  not  in  such  case  impaired  by  damages  incurred  by  the  fault 
of  the  second  carrier.  Thus,  where  an  express  company  received 
a  package  of  money  to  be  carried  to  the  terminus  of  its  line, 
and  to  forward  it  by  a  stage  company,  and  through  the  delay  of 
the  stage  company  it  did  not  reach  its  destination  until  the  con- 
signee had  left,  and  the  consignor  ordered  its  return,  it  was  held 
that  the  express  company  had  a  lien  on  the  package  after  its  return 
for  its  own  charges,  and  also  for  the  advances  it  bad  made  to  the 
stage  company.3 

V.    Upon  Stolen  Qoodt. 

303.  Whether  a  carrier  has  a  lien  upon  goods  which 
have  been  stolen,  bo  that  he  can  detain  them  for  his  charges 
against  the  true  owner,  is  a  question  upon  which  the  authorities 
are  not  in  harmony.  The  English  courts  hold  that  he  has  a  lien 
even  upon  such  goods.  In  an  early  case,  Chief  Justice  Holt 
declared  that  a  common  carrier  might  detain  goods  for  his 
charges,  although  they  where  delivered  to  him  by  one  who  bad 
stolen  them.'  He  cited  the  Exeter  Carrier's  case,  "  where  A. 
stole  goods,  and  delivered  them  to  the  Exeter  carrier,  to  be  car- 
ried to  Exeter :  the  right  owner,  finding  the  goods  in  possession 
of  the  carrier,  demanded  them  of  him,  upon  which  the  carrier  re- 
fused to  deliver  without  being  paid  for  the  carriage.  The  owner 
brought  trover,  and  it  was  held  that  he  might  justify  detaining 
against  the  right  owner  for  the  carriage :  for  when  A.  brought 
them  to  him,  he  was  obliged  to  receive  them  and  carry  them ; 
and  therefore,  since  the  Jaw  compelled  him  to  carry  them,  it  will 
give  him  remedy  for  the  premium  due  for  the  carriage." 

304.  The  American    decisions   upon  this    point    generally 

1  Hunt  v.  N.  T.  &  Erie  R.  Ji.  Co.  1  Powell,  J.,  dissenting;    Butler  v.  Wool-. 

Hilton,  saS;  Bissel  8.  Price,  16  III.  +08.  cutt,  2  Eos.  &  Pnl.  N.  R.  64.    Thlavfew 

*  United  State*  Express  Co.  v.  Haines,  was  incidentally  recognized  in  King  v. 
87  111.  137.  See  The  Thomas  McMnnus,  Richard*,  G  Whan.  418,  ST  Am.  Dee. 
14  Fed.  Rep.  509.  430. 

*  York*  ».  QeDaagb,  2  Ld.  R»jm.  866, 
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discard  the  English  doctrine,  and  hold  that  the  carrier  has 
no  lien  for  the  carriage  of  goods  which  he  lias  received  from 
a  wrong-doer,  without  the  consent  of  the  owner,  express  or  im- 
plied; for  they  say  that  the  duty  of  the  carrier  to  receive  and 
carry  goods  arises  only  when  they  are  offered  by  the  owner, 
or  by  his  authority.1  The  chattel  does  not  generally  in  such 
case  become  more  valuable  to  the  owner  by  reason  of  such  car- 
riage ;  on  the  contrary,  he  is  quite  as  liable  to  be  injured  as  ben- 
efited by  its  transportation  after  it  is  wrongfully  taken  out  of 
his  possession.  And,  moreover,  it  is  a  settled  general  principle 
that  no  man  can  be  divested  of  bis  property  without  his  consent, 
so  that  even  an  honest  purchaser  under  a  defective  title  cannot 
hold  it  against  the  true  owner.1 

The  Supreme  Court  of  Massachusetts,  asserting  this  funda- 
mental principle  against  the  carrier,  ask : s  "Why  should  the 
carrier  be  exempt  from  the  operation  of  this  universal  principle? 
Why  should  not  the  principle  of  caveat  emptor  apply  to  him  ? 
The  reason,  and  the  only  reason  given,  is,  that  he  is  obliged  to 
receive  goods  to  carry,  and  should  therefore  have  a  right  to 
detain  the  goods  for  bis  pay.  But  he  is  not  bound  to  receive 
goods  from  a  wrong-doer.  He  is  bound  only  to  receive  goods 
from  one  who  may  rightfully  deliver  them  to  him,  and  he  can 
look  to  the  title,  as  well  as  persons  in  other  pursuits  and  situa- 
tions in  life.  Nor  is  a  carrier  bound  to  receive  goods  unless  the 
freight  or  pay  for  the  carriage  is  first  paid  to  him  ;  and  lie  may  in 
all  cases  secure  the  payment  of  tbe  carriage  in  advance." 

306.  The  same  rule  applies  where  the  goods  have  merely 
been  wrongfully  diverted  from  the  route  authorized  by  the 
owner,  and  have  come  into  the  hands  of  the  carrier  without  the 
consent  of  the  owner,  expressed  or  implied.  Though  the  carrier 
is  ignorant  of  this  fact,  and  supposes  that  the  goods  have  been 

»  Robinson  e.  Baker,  5  Cuah.  137,  51  Smith,  58  N.  Y.  672;  Collman  t>.  Collin*, 

Am.  Dec  54 ;   Stevens  v.    Boston  ft  W.  3  Ball,  569 ;  Buskirk  v.  Purinton,  2  Hall, 

K.  R.  Co.  BGrav,  263;  Clark  v.  Lowell  561;  Everett   v.   SaltD*.   15  Wend.  47*; 

A  L.   R.  H.  Co.  9  Gray,  231 ;    Gilton  e.  Travis  v.  Thompson,  37  Barb.  336;  King 

Gwinn,  107   Mass.  126,  9  Am.  Rep.  13 ;  v.  Richards,  6  Whart.  418,  37  Am.  Dec. 

Ames  e.  Fulmer,  42  Me.  197, 66  Am.  Dec  430. 

371 ;    Fitch    v.  Newberry,  1  Doug.  1,  40  *  Saltua  v.  Everett,  30  Wend.  367,  375, 

An.   Dec.  33;  the  Brat   direct  adjudica-  33  Am.  Dec.  541. 

tion ;  Vaaghan  v.  Providence  and   Wor-  *  Itobinaon  v.  Baker,  5  Coin.  137,  143, 

ceaier  R.  B.  Co.  13  R.  I.  678;  Martin  if.  51  An.  Dec.  54. 
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rightfully  delivered  to  him,  he  cannot  in  anch  case  detain  them 
for  the  payment  of  his  services,  or  the  payment  of  the  charges 
of  the  previous  carrier.  Having  in  fact  obtained  possession  of 
the  goods  wrongfully,  though  innocently,  he  is  bound  to  deliver 
them  to  the  owner  or  consignee  on  demand,  and,  on  refusal,  such 
owner  or  consignee  may  take  them  by  writ  of  replevin,  or  re- 
cover their  value  in  an  action  of  trover.1  A  carrier  who  receives 
goods  from  a  wharfinger,  with  whom  the  owner  has  deposited 
them  without  authority  to  forward  them,  has  no  lien  on  them  for 
freight  against  the  owner.3 

For  a  stronger  reason,  a  carrier  who  receives  goods  from  an 
agent,  with  notice  that  the  agent  in  contracting  with  the  carrier 
has  exceeded  his  authority,  cannot  hold  them  for  his  charges  as 
against  the  principal,  who  may  reclaim  them  without  paying  such 
charges.1 

306.  But  a  carrier  receiving  goods  from  one  who,  by  the 
owner's  act,  baa  been  olothed  with  an  apparent  authority, 
has  a  lien  on  them  as  against  such  owner.4  Thus,  if  the  carrier 
receives  goods  from  one  to  whom  the  owner  has  delivered  them, 
intending  at  the  time  to  part  with  his  property  in  them,  though 
he  may  have  been  induced  to  sell  and  deliver  them  by  fraud  or 
falsa  pretences,  which  would  authorize  him  to  disaffirm  the  con- 
tract and  reclaim  them  from  the  person  to  whom  he  had  delivered 

1  Pilch  v.  Newberry,  1  Doug,  t ;  Robin-  their  duty,  the  canal  company  shipped  the 

•on  b,  linker,  5  dish.  137,  51  An).  Dec.  54;  flour  to  New  York,  and  thence  by  vessel  to 

Stevens  v.  Boston  &  Worcester  R.  K.  Co.  8  Boston.      It  was  held  that  the   owners  of 

Gray,  S62.   Id  Robinson  v.  Baker,  S  Cush.  the  vessel  had  no  lion  upon  the  flout  for 

IS7,SI  Am.Dec54,theownerof  aparcelof  the  freight. 

flour  delivered  it  to  a  canal-boat  company  to  These  cases  are  distinguished  from  such 

be  transported  to  Albany.    This  company  cases  as  Briggl  v.  Boston  &  Lowell  K.  It. 

gave  bills  of  lading  wherein  they  agreed  Co.  6  Allen, 246,  S3  Am.  Dec.  636,  where 

to  deliver  it  at  Albany  to  a  person  named,  the  owner  makes,  the  firat  carrier  his  agent 

who  was  the  agent  of  the  Western  Rail-  to  forward  the  goods,  and  the  owner  thus 

road  Company.     The  owner  sent  one  of  becomes  responsible  for  mistakes  of  thia 

these  bills  to  this  agent,  and  the  other  to  agent  in  forwarding  them, 

the  consignee  at  Boston,  thns  resetting  to  !  Clark  v.  Lowell  &  Lawrence  R.  R.  Co. 

himself  the  right,  and  n teaming  the  re-  9  Gray,  131. 

•ponsibility  of  giving  to  the  agent  the  di-  *  Hayes  t>.  Campbell,  63  Cat,  143.    In 

tactions  for  forwarding  the  Roods.    The  this  caw  the  carrier  was  pnt   upon   in 

canal  company  did  not  become  the  owner's  qniry   as  to  the  terms  upon   which   the 

agent  to  forward  the  goods,  and  had  no  agent  coald  contract  fot  the  carriage  of 

right  to  exercise  any  control  over  them,  the  goods. 

'  except  to  deliver  them  to  the  agent  of  the  *  Vanghan  v.  Providence  &  Worcester 

railroad  company.    Tet,  in  violation  of  R.  B.  Co.  18  B.  L  573. 
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them,  the  carrier  stands  in  the  position  of  a  bond  fide  purchaser, 
and  has  a  valid  Hen  upon  them  for  his  charges  and  advances.1 

307.  The  carrier's  lien  cannot  be  set  up  by  a  wrong-doer. 
The  lien  of  a  common  carrier  is  a  personal  privilege  which  he 
alone  can  set  up.  It  does  not  deprive  the  owner  of  the  goods  of 
Iiia  right  to  immediate  possession  as  against  a  wrong-doer.  The 
owner  has  constructive  possession,  and  may  sue  any  one  in  trover 
or  trespass  who  forcibly  or  wrongfully  takes  them  from  the  car- 
rier. Such  trespasser  or  wrong-doer  cannot  set  up  the  carrier's 
right  of  possession  to  destroy  the  right  of  the  general  owner  to 
maintain  such  action.3  If  such  wrong-doer  pays  the  freight  and 
charges  of  the  carrier,  he  does  not  thereby  acquire  the  carrier's 
lien  and  a  right  to  hold  the  goods.8 

VI.   Their  Waiver  and  Logs. 

308.  Of  course  the  carrier  may  waive  bis  lien,  and  he  does 
so  by  delivering  the  goods  without  first  requiring  payment  of  the 
freight.1  By  relinquishing  possession  he  is  deemed  to  yield  up 
the  security  he  has  by  means  of  it,  and  to  trust  wholly  to  the 
personal  responsibility  of  the  owner  or  consignee.  Possession  is 
the  first  requisite  of  a  common  law  lien,  and  if  this  be  parted 
with  the  lien  is  gone.  He  may  hold  possession  by  an  agent,  but, 
if  such  agent  acts  on  his  instructions  in  such  a  way  as  to  give  the 
possession  to  tbe  owner  or  consignee,  the  lien  is  lost. 

In  like  manner  a  maritime  lien  for  freight  and  demurrage  is 
waived  by  an  unconditional  delivery  of  the  cargo,'  unless  there 
is  an  understanding  that  the  lien  is  to  remain,  or  there  is  an  es- 
tablished local  usage  of  the  port  where  the  cargo  is  delivered  that 
the  lien  shall  remain.8 

309.  The  placing  of  the  goods  in  a  warehouse  is  not  a 
delivery  that  destroys   the   carrier's   lien,  if  the   carrier  still 

1  Caldwell  tr.  Bartletl,  3  Doer,  3*1.  p.  C.  C.   A  B.  E.  R.    Co.  M   Iowa,  338  ; 

*  Abh  v.  Palmer,  42  Me.  197,  66  Am.  Terril  b.  Rogers,  3  Hay*.  303  j  Gring  v. 
Dec  371,  supported  by  similar  caws  be-  Cargo  o!  Lumber,  38  Fed.  Rep.  538;  Egaa 
tween  principal  and  agent :  Daubiguy  v.  v.  A  Cargo  of  Spruce  Laih,  33  Fed.  Hap. 
Duval,  5  T.  K.  604  ;  MeCombie  if.  Daviea,  180,  affirming  41  Fed.  Rep.  830. 

7  Eaat,  5  J  Holly  v.  Huggeford,  8  Pick.  73,  •  Egan  v.  A  Cargo  of  Spruce  Lath,  41 

19  Am.  Dec.  303  ;  Jonea  u.  Sinclair,  2  N.  Fed.  Rep.  830 ;  Bags  of  Linaoed,  1  Black, 

IL319,  9  Am.  Dec  76.  108. 

*  Guilford  v.  Smith,  30  Vc  19.  •  Wilcox  v.  600  Ton*  of  Coal,  1*  Fed. 

*  Bjgelow  n.  Heaton,  4  Denio,  49B  ;  Win-  Rep.  49. 
g&xd  o.  Banning,  39  Cal.  943;  ReiaeuM 
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retains  exclusive  control  of  tbe  goods.  If  the  warehouse  be  his 
own,  he  of  coarse  retains  such  control.  So,  if  by  law  a  ship-owner 
is  required  to  land  and  store  tbe  goods  in  a  particular  place,  or  in 
a  public  warehouse,  his  lien  is  not  thereby  affected.* 

But  if  the  carrier  stores  them  in  the  warehouse  of  an  independ- 
ent person  who  has  a  lien  for  warehousing  charges,  it  seems  that 
the  carrier's  lien  will  be  lost.' 

310.  A  carrier  who  has  once  parted  with  the  possession 
of  the  goods  with  the  intention  of  making  delivery  cannot 
revive  his  lien  by  a  resumption  of  possession,  nor  has  be  any 
right  by  reason  of  his  claim  to  stop  the  goods  in  transitu,*  unless 
he  has  lost  possession  by  fraud.1 

If  one  who  has  a  lien  on  goods  ships  them  to  the  owner  on 
his  account  and  at  his  risk  and  expense,  his  lien  is  gone,  for  this 
is  equivalent  to  a  delivery  to  the  owner.  The  lien  cannot  be 
recovered  by  stopping  the  goods  in  transitu,  and  procuring  a  re- 
delivery by  means  of  a  bill  of  lading  from  the  carrier  issued  after 
the  commencement  of  the  voyage.1 

A  ship-owner's  lien  for  freight  depends  upon  his  possession  of 
the  goods,  and  is  lost  by  delivering  them  to  the  consignee  volun- 
tarily, and  without  notice  that  he  looks  to  him  for  the  payment  of 
his  charges; s  or  when  any  agreement  is  entered  into  by  the  par- 
ties in  regard  to  the  payment  of  freight,  which  involves  a  prior 
surrender  of  the  possession.  This  lien,  without  possession,  cannot, 
like  some  maritime  liens,  be  enforced  by  a  proceeding  in  rem.' 

311.  Delivery  to  the  consignee  upon  condition.  —  What 
acts  on  the  part  of  a  ship-owner  amount  to  a  waiver  of  his  lien 

1  Wilson  f.  Kjraer,  1  M.  &  S.  157,  163.  Undertake  to  the  muster  not  to  deliver  the 

Lord   Ellen  borough,   C.  J.,   interrupting  goods  to  the  consignee  without  being  p*id 

the  argument,  asked :  "  la  not  this  point  tbe  master's  claim  for  freight." 
incontrovertible,    that,    when    goods  on        *  Sweet  v.  Pym,  1  East,  4,  per  Duller, 

board  a  ship  are  subject  to  lien,  if  the;  J. ;    Artaza  v.   Smallpiece,    1   Esp.   23 ; 

arc  taken  ont  of  the  ship  in  incitum  and  Coombs  v.  Bristol  &  Exeter  Ry.  Co.  27  L. 

by  compulsion  of  law,  the  Hen  shall  be  J.  Ex.  *D1  ;  Hartley  u.  HitchcocL,  1  Stark. 

preserved    in   the    place   «f  safe    custody  408. 
where  the  goods  are  deposited  by  law  I "  *  Wallace  v.  Woodgate,  Ry.  &  M.  193. 

9  Mors-le-Blanch  ».  Wilson,  L.  It.  8  C.        *  Sweet  v.  Pym,  1  East,  4. 
P.  227,   240.    Brett,  J.:   "I  yery  much        •  Cranston  p.  Cargo  of  Coal,  21  Fed. 

doubt  whether,  if  the  master  were  x>  to  Rep.  614. 

deposit  the  goods  on  shore  as  to  give  an-        '  Cutler  v.  Kae,  7  How.  739  ;  Dnpont  o. 

•other  person  a  lien  upon  them,  he  would  Vance,  19  How.  162,  171 ;  Bags  of  Lin 

not  aa  a  matter  of  course  lose  his  own  lien,  seed,  1  Black,  108,  1 13. 
ereu  though  such  other  person  should 
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for  freight,  it  is  often  difficult,  to  determine.  It  is  not  divested 
by  a  delivery  to  the  consignee  or  his  agent  if  conditions  are 
annexed  to  the  delivery,  or  if  there  be  an  understanding,  express 
or  implied,  that  the  lien  shall  continue.1  The  ship-owner,  or  the 
master  as  his  agent,  may  agree  with  the  consignee  or  owner  that 
the  goods  shall  be  deposited  in  the  warehouse  of  the  consignee 
or  owner,  and  that  such  deposit  shall  not  be  regarded  as  a  waiver 
of  the  lien,  and  the  courts,  both  at  law  and  in  admiralty,  will  up- 
hold the  agreement  and  support  the  lien.3 

The  mere  manual  delivery  of  an  article  by  a  carrier  to  the 
consignee  does  not  of  itself  operate  necessarily  to  discharge  the 
carrier's  Hen  for  the  freight;  the  delivery  must  be  made  with 
the  intent  of  parting  with  his  interest  in  it,  or  under  circum- 
stances from  which  the  law  will  infer  such  an  intent.  The  act 
of  the  party  is  characterized  by  the  intent  with  which  it  is  per- 
formed, either  expressly  or  by  necessary  implication.  Therefore, 
a  delivery  made  under  the  expectation  that  the  freight  will  be 
paid  at  the  time  is  not  such  a  delivery  as  parts  with  the  lien, 
and  the  carrier  may  afterwards  libel  the  article  in  rem,  in  admi- 
ralty, for  the  freight.3 

312.  What  delivery  is  effectual  to  terminate  a  carrier's 
lien  is  often  an  important  and  difficult  question.  Delivery  of  the 
goods  and  payment  of  the  freight  are,  in  the  absence  of  any  spe- 
cial contract,  acts  to  be  done  at  the  same  time.  A  delivery  may 
be  complete  for  one  purpose,  and  not  for  another.  Thus,  a  deliv- 
ery may  be  complete  so  far  as  to  terminate  the  liability  of  a  car- 
rier, and  yet  be  upon  an  implied  condition  as  to  payment.  If  a 
railroad  company  carries  coal  to  its  place  of  destination,  and  the 
owner's  servants  deposit  it  in  bins  on  the  company's  land  adjoin, 
ing  the  owner's  land,  the  lien  is  not  lost.4 

1  Bags  of  Linseed,  1  Black,  108,  113.  with  the  load,  should  demand  the  freight, 

>  The  Eddj,  5  Wall.  481 ,  495,  per  CI  if-  could  it  be  supposed  that  they  would  have 

ford,  J.  no  right  to  retake  the  ilour  if  he  should 

1  151  Tons  of  Coal,4Blatchf.  368.    See  refuse  to  pay?     But  suppose,  instead  of 

Egan  D.  A  Cargo  of  Spruce  Lath,  41  Fed.  ouc  load,  (here  should  be  a  hundred  barrels, 

Rep.  830,  which  is  distinguished.  and  the  first  load  should  be  allowed  to  go 

4  Lane  v.  Old  Colony  &  Fall  River  R.  without  payment,  the  rest  being  taken 
R.  Co.  14  Gray,  143,  148.  Hoar,  J.,  said  :  from  the  cars  and  put  upon  the  platform 
"  Suppose  the  railroad  company  should  in  the  freight-house,  the  company  know- 
allow  a  customer,  for  whom  they  had  Ing  that  enough  was  left  to  make  them 
brought  a  lot  of  flour,  to  unload  it  from  secure,  and  the  demand  should  be  made  as 
the  canon  to  his  wagon,  and,  as  he  started  the  owner  was  about  removing  the  last 
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313.  The  payment  of  the  freight  and  the  delivery  of  the 
goods  are  ordinarily  to  be  concurrent  acts.  Even  if  the  bill 
of  lading  of  a  cargo  provides  for  the  payment  of  the  freight  on 
the  right  delivery  of  the  cargo,  the  delivery  of  the  cargo  ia  not  a 
condition  precedent  to  the  right  to  demand  the  freight.1  The 
delivery  of  the  cargo  and  the  payment  of  the  freight  are  still  to 
be  concurrent  acts,  and  the  master  is  not  bound  to  deliver  the 
cargo  unless  the  consignee  stands  ready  to  pay  the  freight  at  the 
same  time.  On  the  other  hand,  the  master  is  not  entitled  to  de- 
mand the  freight  unless  be  is  ready  to  deliver  the  cargo.  There 
must  be  a  concurrent  readiness  on  both  sides,  —  on  the  one  to 
deliver,  and  on  the  other  to  pay.  The  ship-owner  or  master  may 
require  a  pro  rata  payment  of  the  freight  of  goods  as  they  are 
landed  from  day  to  day  on  the  wharf,  if  the  goods  are  at  the 
same  time  delivered  to  the  consignee.9  But  the  master  cannot 
properly  demand  payment  of  the  freight  upon  the  whole  ship- 
ment, when  he  has  landed  and  is  ready  to  deliver  only  a  part  of 
it.8  Tbe  consignee  is  entitled  to  an  opportunity  to  examine  the 
goods  and  see  if  the  obligations  of  the  bill  of  lading  have  been 
fulfilled  by  the  ship-owner.  When  the  landing  of  a  cargo  occu- 
pies several  days,  and  the  consignee  does  not  receive  the  goods 
and  make  pro  rata  payments  of  freight,  if  such  payments  are 
demanded  the  master  may  deliver  tbe  goods  on  the  wharf ;  and 
if.  they  are  not  taken  by  tbe  consignee  after  notice,  the  master 
may  store  the  goods  for  safe  keeping  at  the  consignee's  expense 
and  risk,  in  the  name  of  the  ship-owner,  to  preserve  his  lien  for 
the  freight.4 

A  frequent  and  even  general  practice  at  a  particular  port  for 
the  owners  to  allow  goods  to  be  transported  to  the  warehouse  of 
the  consignee,  and  there  inspected  before  freight  is  paid,  ia  not 
such  a  custom  as  will  displace  the  ordinary  maritime  right  of  tbe 
ship-owner  to  demand  payment  of  the  freight  upon  the  delivery 
of  the  goods  upon  the  wharf.6 

load,  could  this  destroy  the  right  W>  retain  *  Black  o.  Roae,  2  Moore  P.  0.  (N.  S.) 

■for  their  lien  1 "  277. 

1  Tate  v.  Meek,  8  Taant.  280,  293,  per  •  Brittan  v.  Barnaby,  SI  How.  527. 

Gibbe,  C.  J. ;  Paynter  v.  James,  L.  K.  2  C.  *  Brittan  v.  Barnaby,  21  How.  527,  per 

P.  318 ;  Black  v.  Rose,  2  Moore  P.  C.  (N.  Wayne,  J. ;  The  Eddy,  5  Wall.  481. 

S.)  277 ;  Rankin   r.   Memphis  &  Cineto-  '  The  Eddy,  5  Wall.  4B1. 
nati  Packet  Co.  9  Heisk.  564,  24  Am.  Rep. 
339. 
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314.  The  terms  of  the  charter-party  may  be  euoh,  however, 
that  the  chartered  freight  will  not  be  due  until  the  oargo  has 
been  completely  delivered.  TIiub,  a  ship  was  chartered  to  go  to 
Algoa  Bay  for  a  cargo,  with  which  to  proceed  to  London,  where 
it  was  to  be  delivered  on  payment  of  freight  at  certain  specified 
rates.  The  freight  was  to  be  paid  "on  unloading  and  right 
delivery  of  the  cargo."  The  master  was  to  sign  bills  of  hiding 
under  which  the  freights  were  to  be  collected  by  the  charterer. 
It  was  held  that  the  charter-party  freight  was  not  due  till  the 
objects  of  the  voyage  had  been  carried  out.1  "  On  principle," 
said  Lord  Justice  Wood,  "we  conceive  that  the  freight  cannot 
be  doe  from  the  charterers  on  a  charter-party,  such  as  the  pres- 
ent, until  they  have  had  the  full  uses  of  the  ship  for  the  purposes 
for  which  they  chartered  it.  It  is,  in  fact,  analogous  to  the  de- 
mise of  property  until  a  given  purpose  is  answered,  the  purpose 
in  this  case  being,  first,  the  outward  voyage  ;  second,  the  taking 
iu  of  a  complete  cargo  at  such  profit  freight  as  the  charterers 
might  be  able  to  obtain  above  the  freights  they  have  agreed 
to  pay  to  the  owner ;  and,  third,  the  delivering  of  the  cargo  to 
the  consignees  by  the  charterers.  .  .  .  Now  it  is  not  alleged  that 
there  was  any  undue  delay  on  the  part  of  the  charterers  in  the 
unloading  and  delivering.  Until,  therefore,  that  was  absolutely 
completed,  it  appears  to  us  the  freight  was  not  due  to  the  owner." 
The  ship-owner's  right  of  .lien  was  not  involved  in  this  case.  A 
lien  was  expressly  given  by  the  charter-party,  and  the  decision 
was  not  inconsistent  with  such  a  lien.  The  question  in  the  case 
arose  between  a  mortgagee  of  the  ship,  who  had  taken  possession 
while  the  cargo  was  being  discharged,  and  an  assignee  of  the 
freight  from  the  ship-owner.  But  the  decision  has  an  important 
application,  and  would  cut  away  the  lien  for  freight  in  like  cases 
where  no  lien  is  expressly  reserved,3 

315.  If  a  oargo  is  placed  in  the  hands  of  a  consignee,  with 
the  understanding  that  the  lien  is  to  continue,  a  court  of  ad- 
miralty will  regard  the  transaction  as  a  deposit  of  the  goods,  for 
the  time,  in  the  warehouse,  and  not  as  an  absolute  delivery,  and 
on  that  ground  will  consider  the  ship-owner  as  being  still  con- 
structively in  possession  so  far  as  to  preserve  his  lien.3    It  is  the 

1  Brown  v.  Tanner,  L.  B.  S  Cb.  5S7,  a  Carver  on  Carriage  of  Good*  by  Sea, 
603.  |  653. 

a  Bag*  of  Linseed,  1  Black,  108. 
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duty  of  the  consignee,  and  not  of  the  ship-owner,  to  provide  a 
suitable  and  safe  place  for  the  storage  of  the  goods ;  and  several 
days  are  often  consumed  in  unloading  and  storing  the  cargo.  If 
the  cargo  could  not  be  unladen  and  placed  in  the  warehouse 
of  the  consignee  without  waiving  the  lien,  it  would  seriously 
interfere  with  the  convenience  both  of  the  ship-owner  and  the 
merchant.  In  such  a  case  it  is  frequently  understood  between 
the  parties  that  such  a  transfer  of  the  goods  to  the  consignee's 
warehouse  shall  not  be  regarded  as  a  waiver  of  the  ship-owner's 
lien,  but  that  he  reserves  the  right  to  proceed  in  rem  to  enforce 
it,  if  the  freight  be  not  paid.  But  such  a  transfer  of  the  goods 
into  the  possession  of  the  consignee  will  defeat  the  lien,  unless  an 
understanding  that  it  shall  not  have  this  effect  can  be  shown  to 
have  existed  between  the  parties,  or  unless  it  be  plainly  inferable 
from  the  established  local  usage  of  the  port.1 

313.  A  promise  to  pay  the  amount  of  a  carrier's  lien  upon 
goods  is  not  necessarily  presumed  from  the  taking  possession  of 
such  goods  with  knowledge  that  such  a  lien  is  claimed.  Thus, 
where  a  railroad  company,  having  delivered  a  portion  of  a  cargo 
of  coal  on  the  order  of  the  consignee  to  a  purchaser  of  the  whole 
cargo,  on  the  arrival  of  the  remainder  of  the  coal  notified  the 
purchaser  that  it  claimed  a  lien  on  such  remainder  for  the  freight 
of  the  entire  cargo,  and  directed  him  not  to  unload  it,  but  the 
purchaser  did  unload  and  take  possession  of  the  coal  without 
paying  the  freight,  it  was  held  the  purchaser  could  not  be  con- 
clusively presumed  as  a  matter  of  law  to  have  promised  to  pay 
the  freight.3 

317.  The  carrier's  lien  is  not  lost  in  oase  the  goods  are  ob- 
tained from  him  by  fraud.  He  has  not  in  such  case  voluntarily 
parted  with  the  possession.  His  right  of  possession  remains,  and 
he  may  assert  this  right  by  replevying  the  goods,  though  they  be 
in  the  hands  of  the  consignee.8  Thus,  if  the  goods  are  delivered 
to  the  consignee  in  consequence  of  his  false  and  fraudulent  prom- 
ise to  pay  the  freight  as  soon  as  the  delivery  is  complete,  such 

1  Bags  of  Linseed,  1  Black,  108.  ii  d  fating  Dished.    The  question  whether 

*  New  York  &  N.  E.  K.  R.  Co.  e.  San-  tbe  law  implied  a  contract  to  pay   the 

dors,  13-1  Mata.  S3.  freight  was  not  adjudicated. 
The  can  of  Now  Haven  &  Nouliatup-        ■  Wallace  v.  Woodgate,  By.  &  H.  193. 

ton  K.  R.  Co.  r>.  Campbell,  116  Mass.  104, 
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delivery  does  not  amount  to  a  waiver  of  tbe  lien,  and  the  carrier 
may,  notwithstanding,  maintain  replevin  for  the  goods.1 

Bat  there  must  be  some  evidence  of  fraud  or  triek  in  obtaining 
possession,  or  the  loss  of  possession  will  defeat  the  lien.  In  re- 
plevin by  !i  railroad  company,  to  enforce  a  lien  for  freight  upon  a 
horse,  it  appeared  that  the  car  containing  the  horse  arrived  at 
the  depot  at  about  eleven  o'clock  in  the  morning  ;  that  the  con- 
signee, being  notified  by  telephone,  asked  if  tbe  horse  could  re- 
main in  the  car  till  the  following  morning,  and  gave  directions 
about  the  care  of  the  horse ;  that  the  horse  was  allowed  to  re- 
main in  the  car ;  and  that  in  the  morning  the  consignee  sent  and 
got  the  horse  without  paying  the  freight.  It  was  held  that  a  ver- 
dict finding  that  the  company  voluntarily  abandoned  its  lien  upon 
parting  with  possession  of  the  horse  would  not  be  reversed  on  ap- 
peal, and  that  the  action  of  replevin  could  not  be  maintained.3 

318.  A  carrier  can  have  no  relief  in  equity  on  the  ground 
of  a  mistake  in  fact  in  delivering  the  goods  to  the  consignee 
under  the  belief  that  he  is  solvent,  when  in  fact  his  estate  proves 
to  be  insolvent.  It  is  no  fraud  on  the  part  of  the  consignee  that 
immediately  after  the  delivery  of  the  goods  he  dies,  and  his  estate 
proves  to  be  insolvent.8 

319.  The  oarrier  has  a  lien  upon  all  the  goods  carried.  The 
consignee  cannot  insist  upon  a  delivery  of  any  part  until  tbe  -whole 
freight  is  paid.4  The  carrier  may  deliver  by  instalments,  if  tbe 
goods  are  in  distinct  parcels,  and  the  freight  charges  are  divisible  ; 
and  he  may  require  the  freight  on  each  instalment  to  be  paid 
upon  the  delivery  of  it.ft 

320.  A  delivery  of  a  part  of  the  goods  is  not  a  waiver 
of  the  lien  upon  the  remainder  for  the  whole  freight.8  The 
lien  is  gone  upon  the  part  delivered,  but  remains  good  upon  tbe 

i  Bigoloir  k.  Heaton,  6  Hill,  43,  «  De~  parte  Cooper,  11  Ch.  D.  68 ;  Potts  v.  N. 

nb,  498.  Y.  S.N.  E.   K.  R.  Co.  131   Masa.  495,41 

*  Geneva,  Ithica  &  Sayre  R.  R.  Co.  b.  Am.  Hep.  147  ;  New  Haven  &  Korthamp- 
Sage,  35  Hon,  85.  Hardin,  P.  J.,  Mid  :  ton  Co.  v.  Campbell,  128  Mass.  104,35  Am. 
"We  Bee  no  evidence  of  trick,  fraud,  or  Hep.  360;  Lane  v.  Old  Colony  &  Fall 
overreaching  on  the  part  of  the  defendant  River  R.  R.  Co.  14  Gray,  143  j  Bogga  p. 
to  obtain  possession."  Martin,   13  B.  Mon.   239  ;   Frolhingham 

*  Sean  r.  Willi,  4  Allen,  213,  v.  Jenkins,  1  Cal.  42,  52  Am.  Dec.  £86  j 

*  Perez  r.  Aleop,  3  F.  &  F.  188.  Phils.  &  Reading  R.  R.  Co.  t>.  Dows,  15 

*  Black  v.  Ro»,  2  Moo.  P.  C.  N.  8.  Phils,  101 ;  Steinman  v.  Wilkins,  7  W.  & 
377,11  L.  T.N.  8.31.  S.  466,  468,  43  Am.  Dec  254;  Fullers. 

1  Sodergren  *>.  Flight,  6  East,  622 ;  Ex    Bradley,  25  Pa.  St.  120. 
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part  retained  for  the  payment  of  tbe  entire  freight,  that  upon 
the  goods  delivered  as  well  as  that  upon  the  goods  still  retained. 
Even  if  the  goods  were  delivered  to  the  carrier  in  separate  par- 
cels at  different  times,  hot  all  the  parcels  are  carried  under  one 
contract,  the  lien  will  attach  in  respect  to  the  charges  incurred  in 
the  carriage  of  the  whole  upon  any  one  or  more  of  the  parcels  ; 
or,  in  other  words,  if  some  of  the  parcels  be  delivered,  the  lien  for 
the  carriage  of  these  will  attach  to  those  not  delivered.1  More- 
over, in  such  case,  the  carrier  may  treat  all  the  parcels  as  one  lot 
of  goods,  for  the  purpose  of  the  lien,  but  not  if  the  goods  were 
shipped  under  several  contracts.3 

The  part  of  the  goods  remaining  will  be  discharged  from  the 
lien  for  the  freight  upon  the  part  delivered,  if  such  was  the  inten- 
tion of  the  parties.8 

321.  If  separate  contracts  be  made  for  the  carriage  of 
separate  parcels  of  goods,  a  separate  lien  will  attach  to  each 
parcel,  and  the  lien  is  lost  by  tbe  delivery  of  such  parcel.  If, 
in  such  case,  several  bills  of  lading  have  been  given,  and  these 
have  been  assigned  to  different  persons,  the  carrier  cannot  have 
a  lien  for  the  freight  due  under  one  bill  of  lading  upon  goods 
comprised  in  another  which  is  not  held  by  the  same  person.4 

Separate  liens  upon  separate  lots  of  goods  carried  may,  by  the 
action  of  the  parties,  be  changed  into  a  general  lien  upon  all 
the  goods.  Thus,  if  several  cargoes  of  coal  carried  by  a  railroad 
company  are  so  far  distinct  subjects  of  contract  that  the  com- 
pany may  deliver  and  demand  freight  for  one  before  delivering 
another,  and  the  consignee  may  demand  the  delivery  of  one 
without  waiting  for  the  arrival  of  the  whole,  there  is  a  separate 
lien  upon  each  cargo  for  the  freight  of  that  cargo,  and  a  lien  for 
the  freight  of  several  cargoes  delivered  could  not  be  asserted 
against  one  cargo  not  delivered.  But  if  the  several  cargoes  be 
mingled  together  in  bins  upon  the  company's  land  by  direction 
of  tbe  consignee,  so  that  tbey  cannot  be  distinguished,  then  all 
the  coal  will  be  regarded  as  delivered  together,  and  the  separate 
Hen  upon  each  cargo  will  be  meiged  in  a  general  lien  upon  the 
whole  quantity.     If,  then,  portions  of  tbe    coal  be    taken  from 

1  Chase  d  Wcfllmote,  5  M.  A  S.  ISO.  Campbell,  136    Mann.   104,    107,  35  Am. 

3  Bernal  p.  Pim,  1  Gale,  IT ;  Sodergren  Bep.  360. 

v.  Flight,  6  East,  622.  '  Sodergren  v.  Flight,  6  East,  6S2. 
*  New  Hutch   &   Northampton  Co.  r. 
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the  bins  by  the  owner,  and  delivered  to  purchasers  from  time 
to  time,  the  railroad  company  may  at  any  time  forbid  the  taking 
away  of  any  more  of  the  coal  without  payment  of  the  unpaid 
freight,  and  may  assert  a  lien  upon  the  coal  remaining  for  the 
freight  of  all  the  cargoes.1 

322.  The  lien  is  waived  by  a  contract  whereby  the  car- 
rier gives  credit  for  the  freight  extending  beyond  the  time 
when  the  goods  are  to  be  delivered.2  A  charter-party  which 
provides  that  a  part  of  the  freight  shall  be  paid  by  the  char- 
terer's acceptance,  payable  three  months  after  delivery  to  him 
of  a  certificate  of  the  right  of  delivery  of  the  cargo,  displaces  the 
lien  for  such  part  of  the  freight,  although  tbe  charterer  had 
become  bankrupt  before  the  arrival  of  the  vessel  at  the  port  of 
discharge.  The  subsequent  bankruptcy  of  the  charterer  can 
neither  operate  to  erase  the  clause  of  the  charter-party  giving 
credit  for  an  instalment  of  the  freight,  nor  to  shorten  the  term 
of  the  credit.3  There  can  be  no  lien  on  a  cargo  for  freight 
where  the  charter-party  provides  for  the  payment  of  it  two 
months  after  the  delivery  of  it,  or  in  thirty  days  after  the  return 
of  the  vessel  to  the  home  port.* 

The  taking  of  bills  of  exchange  or  promissory  notes  for  the 
freight,  payable  at  a  future  time  after  the  time  at  which  the 
goods  should  be  delivered,  is  a  waiver  of  tbe  lien.6  It  seems, 
however,  that,  if  the  paper  be  dishonored  before  the  goods  have 
been  delivered,,  the  lien  will  revive.8 

323.  If  the  provision  be  that  the  freight  shall  be  paid  by 
bills  on  a  specified  time  after  delivery,  then  tbe  ship-owner  has 
a  lien  on  the  cargo  until  payment  by  bills  in  the  manner  pro- 
vided, tbe  delivery  of  the  cargo  and  the  payment  of  tbe  freight 
being  concomitant  acts.'     If  the  delivery  of  the  cargo  be  a  work 

1  Law  r.  Old  Colony  &  Fall  River  R.  4S3  ;  Aliager  v.  St.  Katherine'a  Dock  Co. 

B.  Co.  14  Gray,  145.  14    M.    &   W.   794,    798;    Thompson    v. 

1  Crawahay  t>.   Horn  fray,  4  B.  &   Aid.  Small,  1  C.  B.  328. 
SO;  Alaager  e.  Dock  Co.  14  M.  &  W.  794,        *  Pickraan  v.  Woods,  6  Pick.  248. 
.98;  Foster  p.  Colby,  3  H.  &.X.  705,  715;         *  Hewton  V.  Gulhrfe,  2   BinK.   N.    C. 

Chase  p.  Wcstmtwe,  5  M.  &  S.  ISO,  28  L.  755 ;  Jlomcastlc    v.    Farran,   3   B.   &  A. 

J.  (Ex.)  81 ;  Raitt  t>.  Mitchell,  4  Camp.  497  ;  Bunney  ■■  Fojntz,  4  B.  4  Ad.  568. 
148,  149 ;  Chandler  r.  Belden,  18  Johns.  e  Cnnn  v.  Bolckow,  L.  R.  10  Ch.  491. 
1J7,  l62.9Am.Dec.  193 ;  Pinoeyr. Wells,        '  Tale  e.  Meek,  8  Taunt.  280;  Yatene. 

10  Conn.  104,  115.  Railston,  8  Taunt.   293;  Bolnlingk  v.  In- 

'  Bird   of  Panidinp,  !i  Wnll.  545;  Pin-  glia,  3  Kast,  381,  384;  Tauvaco  v.  Simp- 
lify n.  Weill,  10  Conn.  104,   1 14.     And  Bon,  L.  R.  1  C.  P.  363. 
tee  Tamraco  f.  Simpson,  19  C.  B.  N.  S.  219 
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of  several  days,  the  bills  should  bear  date  from  the  last  delivery, 
and  to  avoid  a  waiver  of  the  lien  the  master  may  in  the  first  in- 
stance land  the  cargo  in  bis  own  name. 

A  charter-party  provided  that  freight  at  a  certain  rate  per  ton 
should  be  paid  part  in  cash  at  a  certain  time  before  tbe  voyage, 
could  be  ended,  and  part  in  bills  having  specified  times  to  run 
from  the  day  on  which  the  ship  should  arrive  in  tbe  Thames  on 
her  return  upon  her  homeward  voyage.  The  charterers  became 
bankrupt,  and  neither  they  nor  their  assignees  tendered  tbe  bills 
for  freight.  In  an  action  by  the  assignees  for  the  goods,  it  was 
held  that  the  ship-owner  was  entitled  to  retain  them  until  pay- 
ment. Abbott,  0.  J.,  delivering  the  judgment,  said;1  "Upon 
this  instrument,  therefore,  and  between  the  parties  to  this  suit, 
we  think  the  defendant  had  the  possession  of  the  ship  and  goods 
for  the  voyage,  and  a  lien  on  the  goods  for  the  stipulated  hire  of 
the  ship,  there  being  nothing  to  show  that  the  delivery  of  the 
goods  was  to  precede  the  payment  of  that  hire  in  cash  and  bills, 
as  provided  for  by  the  deed." 

324.  A  promissory  note  or  bill  of  exchange  given  for 
freight  and  falling  due  before  the  delivery  of  the  goods  does 
not  discharge  the  lien,  but  the  carrier  may  stand  upon  his  lien  as 
fully  as  if  the  note  or  bill  had  never  been  given.9  By  the  gen- 
eral commercial  laws,  a  bill  or  note  given  for  a  precedent  debt 
does  not  extinguish  the  debt  or  operate  as  payment,  unless  such 
was  the  express  agreement  of  the  parties.  The  creditor  may  re- 
turn the  bill  or  note  when  it  is  dishonored,  and  proceed  upon  the 
original  debt,  the  bill  or  note  being  regarded  as  accepted  upon 
the  condition  of  its  payment.  Tbe  rule  is  different  in  Massa- 
chusetts, the  presumption  of  law  there  being  that  a  promissory 
note  extinguishes  the  debt  for  which  it  was  given.  Yet  in  Massa- 
chusetts this  presumption  may  be  repelled  by  evidence  that  such 
was  not  the  intention  of  the  partieB.  ,  Upon  this  ground,  it  was 
held  that  under  the  Massachusetts  rule  it  is  not  to  be  presumed 
that  a  ship-owner,  having  a  lien  upon  a  cargo  for  the  payment  of 
the  freight,  intended  to  waive  his  lien  by  taking  the  notes  of  the 
charterer  drawn  so  as  to  be  payable  at  the  time  of  the  expected 
arrival  of  the  Bhip  in  port.8 

1  Smile  u.  Campion,  3  B.  &  A.  903,        *  Bird  of  Paradise,  5  Wall.  545. 
919.    See,  also,  Faith  v.  Eaal  Indian  Co.        *  The  Kimball,  3  Wall  37.  There   wbi 
4  B.  ft  Aid.  630.  eridence   that  the  note)  were  given    for 
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326.  There  can  be  no  lien  for  freight  when  the  oontraot 
for  its  payment  ia  inconsistent  with  a  lien.  If  the  time,  place, 
and  manner  of  payment  of  the  freight  are  regulated  by  the 
charter-party  in  such  a  manner  as  to  be  inconsistent  with  the 
existence  of  a  lien,  then  the  only  way  of  compelling  payment  ia 
by  an  action  upon  the  charter-party.  Thus,  where  a  ship  was 
chartered  at  New  York  for  several  voyages,  partly  at  the  option  of 
the  charterer,  with  the  agreement  that  the  time  of  the  employ- 
ment should  be  the  full  term  of  fifteen  months,  with  a  privilege 
to  the  charterer  to  extend  it  to  twenty-four  months,  the  charterer 
paying  at  the  rate  of  two  thousand  dollars  per  month,  payable 
semi-annually  at  New  York,  it  was  held  that  the  circumstances 
indicated  that  the  owner  meant  to  waive  hia  lien  npon  the  cargo 
for  freight,  and  to  trust  wholly  to  the  personal  responsibility  of 
the  charterer.  A  libel  filed  at  San  Francisco  to  hold  the  cargo 
responsible  for  the  freight  was  accordingly  dismissed.1 

326.  There  is  a  waiver  of  the  lien  aa  against  an  indorsee 
for  value  of  a  bill  of  lading,  when  this  holds  out  that  the 
goods  are  to  be  delivered  free  of  freight.  Where  a  bill  of 
lading  of  goods  shipped  at  Liverpool  for  Sydney  provided  for  the 
payment  of  the  freight  in  Liverpool  by  the  shipper  one  month 

the  Accommodation  of  the  ship-owner,  and  for  ita  recovery  or  larger  remedies,  bj  suit, 
were  to  be  helJ  over  or  renewed  in  case  (ban  are  given  in  any  Other  contract? 
they  fell  due  before  the  arrival  of  the  We  confine  wedo  not  ace  why.  Plncefor 
■hip.  the  payment  of  freight,  other  than  that  for 
1  Raymond  v.  Tyson,  IT  Row.  93.  which  the  cargo  ia  shipped  and  discharged, 
In  this  case,  not  only  the  time  bat  the  amounts  to  a  stipulation  that  freight  will 
place  of  payment  wan  regarded  aa  of  im-  not  be  demanded  at  the  last,  at  a  condition 
portance  in  determining  whether  the  lien  for  the  cargo's  delivery.  All  the  anthori- 
was  waived.  "  Place  for  the  payment  of  ties  concur  in  this  that  place  fur  the  pay- 
money  is  a  substantial  pert  of  any  contract  ment  of  freight  ia  a  waiver  of  a  lien  upon 
to  pay  it  there.  It  can  be  insisted  npon  the  cargo,  unlets  there  are  already  cir- 
by  him  who  is  lo  receive  it,  and  cannot  be  cum  stances  or  stipulations  to  show  that  it 
rightfully  refused  or  omitted  by  him  who  could  not  have  been  meant.  It  is  so  be- 
hep  to  pay  it.  A  broken  promise  of  that  cause  it  ia  at  variance  with  the  enforce- 
kind  gives  to  the  creditor  a  right  of  action  ment  of  such  a  lien,  according  to  the  usage 
against  the  debtor  for  ita  recovery.  Why,  of  trade;  and  it  is  ao  because,  when 
npon  principle,  should  a  promise  to  pay  parties  toacharter-pany  depart  from  that 
freight  at  a  particular  time,  and  at  a  place  usage  by  agreeing  to  pay  and  receive 
other  than  (bat  where  the  owner  of  the  freight  at  another  place  than  that  where 
ship  has  undertaken  to  deliver  the  cargo,  the  common  law  gives  to  an  owner  of  a 
be  required  to  be  paid  elsewhere  1  It  ia  ship  a  lien  to  enforce  payment,  it  must  be 
the  payer's  privilege  to  pay  it  there,  regarded  that  the  owner  had  some  sufll- 
And,  should  It  not  be  paid,  why  should  the  tUnt  reason  for  not  insisting  upon  his  right 
owner  nave  more  than  a  right  of  action  according  to  common  law." 
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§  326.]  CARHIEB8'   LIENS. 

after  the  sailing  of  the  vessel,  and  the  bill  of  lading  passed  into 
the  hands  of  indorsees  for  value,  it  was  held  that  the  represen- 
tations of  the  bill  of  lading  were  sach  that  no  lieu  could  be 
claimed  against  the  consignee  at  the  port  of  discharge,  though 
the  master  had  been  advised  by  the  ship-owner  that  the  freight 
had  not  been  paid,  and  directed  not  to  deliver  the  goods  unless 
the  freight  should  be  paid.1 

The  ship-owner  cannot  claim  a  lien  for  freight  when  this  is 
inconsistent  with  a  bill  of  lading  given  with  his  authority.  If 
the  bill  of  lading  represents  the  freight  to  have  been  paid,  when 
in  fact  it  had  not  been  paid,  an  indorsee  for  value  of  the  bill  of 
lading  is  entitled  to  claim  that  the  representation  is  true ;  and 
no  lien  for  freight  can  be  claimed  as  against  him.3  And  so,  if 
the  bill  of  lading  holds  out  that  the  goods  are  to  be  delivered 
free  of  freight  to  the  consignee,  there  can  be  no  lien  for  freight. 
Such  is  the  effect  of  a  representation  in  the  bill  of  lading  that 
the  freight  is  payable  by  the  shipper  in  advance,  on  sailing  or  at 
a  fixed  time  afterwards;  and  though  the  shipper  fails  to  pay  as 
agreed,  no  lien  for  freight  can  arise  as  against  the  consignee.8 
But  a  mere  provision  that  the  freight  shall  be  paid  in  advance 
does  not  seem  to  be  inconsistent  with  a  lien,  especially  if  the 

l  Kirchner  v.  Venus,  13  Moore  P.  C.  implied,  or  why,  npon  failure  of  perform- 

361,  391,  following  How  p.  Kirchner,  11  ance  of  the  agreement  which  ihey  have 

Moore  F.  C.  91,  and  dissenting  from   Gil-  made,  the    law    is   to   substitute   for  it 

kison  v.  Middleton,  3  C.  I).  N.  8.  134,  and  another  and  very  different  contract  which 

Keith  b.  Graham,  8  £1.  &  Bl.  SOS.  they  have  not  made." 

In  Kirchner   v.  Venus,  12  Moore  P.  C.  *  Howard   v.  Tnclter,   1  Bam.  &   Ad. 

36 1, Lord  Kingsdown, delivering  the  judg-  719;  Tamvaco  u.  Simpson,  L.  R.  1  C.  P. 

men i,  said:  "No  doubt  parties  who  have  363. 

superseded  by  a  special  contract  the  rights  *  How  v.  Kirchner,  II  Moore  P.  C.  91 ; 
and  obligations  which  the  law  attaches  to  Kirchner  r.  Venus,  19  Moore  P.  C.  361. 
freight  in  its  legal  sense  may,  if  they  In  the  latter  case  there  is  a  dictum  of  Lord 
think  fit,  create  a  lien  on  the  gouds  for  the  Kingsdown  that  freight  payable  in  ad- 
performance  of  the  agreement  into  which  ranee  is  not  freight.  It  is  nut  money  for 
they  have  entered,  and  they  may  do  this  carrying  the  goods,  but  for  taking  ihi-in  on 
richer  by  express  conditions  contained  in  board.  But  this  view  is  not  affirmed  in 
the  contract  itself,  or  by  agreeing  that,  in  later  cases.  Carver's  Carriers  of  Goods  by 
case  of  failure  of  performance  of  that  Sea,  6(16.  This  dictum  is  commented  upon 
agreement,  the  right  of  lien  for  what  is  due  and  explained  in  Allison  t.  Bristol  Marine 
shall  subsist  as  if  there  had  been  an  agree-  Ins.  Co.  L.  K.  1  App.  Cas.  909. 
ment  for  freight.  But  in  such  case  the  On  the  principal  point  decided,  the  cases 
right  of  lien  depends  entirely  on  the  agree-  of  Gllkiaon  v.  Middleton,  2  C.  H.  N.  S. 
ment,  and  if  the  parties  hare  not,  in  fact,  134,  and  Nciah  v.  Graham,  8  El.  &  BL 
made  inch  a  contract,  it  ii  very  difficult  to  SOS,  are  discussed  and  dissented  from  in 
understand  upon  what  grounds  it  can  be  the  Privy  Council  cases. 
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THEIR  WAIVES   AND   LOSS.  [§§  327-831 . 

consignee  is  himself  liable  for  it.     An  agreement  for  prepayment 
of  freight  does  not  alter  its  legal  character  of  freight.1 

327.  No  waiver  of  the  lien  will  be  inferred,  however,  unless 
it  is  evident  from  the  terms  of  the  contract  that  it  is  con- 
templated that  delivery  is  to  precede  the  payment  for  freight.1 
Accordingly  a  stipulation  in  a  charter-party  that  the  freight  shall 
be  paid  within  ten  days  after  the  return  of  the  vessel  to  the  port 
of  departure  does  not  displace  the  lien  on  the  return  cargo,  inas- 
much as  the  delivery  of  the  cargo  might  be  rightfully  postponed 
beyond  the  ten  days  after  the  returning  of  the  ship.3  And  so  a 
stipulation  that  the  freight  shall  be  paid  in  five  days  or  in  ten  days 
after  the  discharge  of  the  cargo  is  held  not  to  displace  the  lien, 
inasmuch  as  the  word  discharge,  in  this  connection,  is  construed 
to  mean  merely  the  unloading  of  the  cargo  from  the  ship,  and  not 
the  delivery  of  it  to  the  owner  or  consignee.1 

328.  An  attachment  by  the  carrier  of  the  property  on  which 
a  lien  is  claimed  for  freight  is  a  waiver  or  forfeiture  of  the  lien.* 

329.  A  carrier  may  bring  an  action  for  hie  freight  charges, 
and  attach  other  goods  to  secure  the  demand,  without  discharging 
his  lien,  especially  if  the  owner  bae  wrongfully  taken  the  goods 
from  him  by  means  of  a  writ  of  replevin.8 

330.  A  lien  is  destroyed  by  the  carrier's  taking  on  execu- 
tion the  same  goods  upon  which  the  lien  is  attached,  for  he 
thereby  gives  up  possession  to  the  sheriff.7 

331.  The  carrier's  lien  may  be  defeated  by  an  injury  to  the 
goods  carried,  happening  by  the  carrier's  fault,  to  an  amount 
larger  than  bis  charge  for  freight.8     His  right  to  freight,  and  to 

'  Allison  f.  Bristol  Marine  Ins.  Co.  L.H.  to  cues  plainly  importing  inch   exclus- 

1  App.  Cm.  209.  ion."    Rnejrlrs  o.  Bucknur,  1  Paine,  358, 

*  Faith  a.  East  India  Co.  4  B.&  A.  630;  363,  per  Thompson,  J.,   k   to  the  same 

Bird  of  Paradise,  5   Wall.  945  f  Certain  effect. 

Logs  of  Mahogany,  2  Sum.  589,600;  How-  •  The  Volunteer,  1  Sam.  SSI,  371. 

»nU.  Mmcoadrey,  7  Gray,  516,  SSI.    In  *  The  Kimball,  3  Wait  87, 42;  Certain 

this  race,  Dewey,  J.,  delivering  the  judg-  Logi  of  Mahogany,  S  Sum.  539,  600. 

men  t  of  the  court,  said :  "  While  it  is  cod-  •  Wingard  v.  Banning,  39  Cal.  543. 

reded  that  the  maritime  lien  for  freight  *  Barnard  ».  Wheeler,  54  Me.  413. 

may  be  conaidered  aa  waived  when  there  '  Jacobs   v.  Lalour,  5  Bing.   130;  B* 

are  atipnlatiom  in  the  contract  aa  10  time  Conmbe,  94  Grant  (Out.)  Ch.  51 9. 

aad  place  of  payment  inconsistent  with  the  *  Dyer  i>.  Grand  Trunk  By.  Co.  43  Vt. 

existence  of  inch  lien,  in  the  CMS*  reported  441, 1  Am.  Be  p.  350 ;  Humphreys  v.  Reed, 

there  seems  manlfeaied  a  strong  dispoai-  6  Wbart.  435  ;   Boj:ga  v.  Martin,   13   B. 

boa  to  limit  ibis  exclusion  of  each  lien  Mod.  239.    See  §  SOS. 
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detain  the  goods  for  its  payment,  results  from  bis  performance  of 
the  contract  to  carry  the  goods.  If  he  fails  to  carry  the  goods 
and  have  them  ready  for  delivery,  he  cannot  claim  his  freight. 
If  through  his  fault  the  goods  sustain  damage  to  an  amount 
exceeding  the  amount  of  his  charges  for  freight,  he  is  not  entitled 
to  demand  anything  for  the  carriage  of  the  goods;  and  if  the 
damages  be  less  than  the  freight  charges,  the  amount  he  is  entitled 
to  demand  is  reduced  to  that  extent.  His  lien  is,  of  course, 
only  coextensive  with  his  right  to  claim  and  recover  freight.  If 
by  reason  of  such  injury  to  the  goods  he  is  not  entitled  to  demand 
any  freight,  he  has  no  right  to  retain  the  goods  for  the  pay- 
ment of  the  freight,  and  if  he  does  so  they  may  be  taken  from 
him  by  replevin.  There  is  no  good  reason  why  the  carrier's 
liability  for  damages  to  the  goods  accruing  through  his  fauit 
should  not  be  asserted  and  determined  by  way  of  defence  to  his 
claim  for  freight,  as  well  as  by  a  cross  action.  It  would  be  con- 
trary to  the  analogies  of  cases  involving  similar  relations  of  sub- 
ject-matter and  parties,  to  eay  nothing  of  the  hardships  to  the 
consignee,  to  require  him  to  pay  the  freight  upon  the  goods,  and 
then  to  trust  to  the  responsibility  of  the  carrier  at  the  end  of  a 
lawsuit  fur  the  recovery  of  the  damages  to  the  goods  sustained 
through  the  fault  of  the  carrier.1 

332.  The  refusal  of  the  consignee  to  accept  the  goods 
after  they  arrive  at  their  destination  does  not  in  any  way  affect 
the  carrier's  lien,  whether  this  is  implied  by  law  or  arises  under 
an  express  stipulation  of  contract.3  But  upon  the  refusal  of  the 
consignee  to  accept  the  goods  and  pay  the  freight,  the  carrier  is 
not  entitled  to  take  the  goods  forthwith  back  to  the  place  whence 
they  where  shipped.  He  is  bound  to  keep  them  for  a  reasonable 
time  at  the  place  where  they  were  to  be  delivered,  so  as  to  give 
the  consignee  an  opportunity  of  obtaining  the  goods  upon  paying 
the  carrier's  demand.8  If  the  goods  are  left  in  the  carrier's  hands 
without  fault  on  his  part,  he  is  bound  to  take  reasonable  measures 
for  their  preservation,  and  may  recover,  and  have  a  lien,  for  the 
expenses  so  incurred.4 

1  Dyer  p.  Grand  Trunk  By.  Co.  4B  Vt,  coniract  provided  for  a  general  lien,  with 
441,  per  Barrett,  J.  power  of  sale  in  iatiafaciion  of  it. 

*  Wesifield  o.  Great  "Western  By.  Co.  *  Great  Western  By.  Co.  v.  Crouch,  3 
BS   I,.   J.    Q.  B.  276.    In   thin   cast,   the    H.  A  N.  18.1. 

•  Great  Northern  By.  Co.  p.  SwaffieM, 
L.R.9Ex.  133. 
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332  a.  The  performance  of  the  carrier's  contract  is  a  con- 
dition precedent  to  bis  right  to  demand  freight,  and  consequently 
to  his  obtaining  a  lien  for  the  freight.1  A  carrier  loses  a  lien 
by  failing  to  perform  his  contract.  A  partial  performance  is  not 
sufficient,  unless  delivery  be  dispensed  with  or  prevented  by  the 
owner.2 

333.  The  carrier's  lien  is  lost  when  the  performance  of 
his  contract  becomes  impossible.  Thus,  if  a  ship  be  lost  on 
the  voyage,  and  the  ship-owner  baa  no  means  of  carrying  the 
cargo  on  to  its  destination,  he  has  no  lien  upon  it  for  freight.3 
But  if  the  ship-owner  substantially  performs  the  contract,  us  by 
trans-shipping  the  goods  to  another  ehip,  lie  may  still  exercise 
his  lien,  or  enable  the  owner  of  the  other  ehip  to  do  so.*  And 
so  if  a  ship-owner  deliver  the  cargo  at  a  port  which  is  within  the 
terms  of  the  charter-party,  though  the  charterer  had  ordered  the 
vessel  to  discharge  at  a  port  to  which  it  had  become  impossible 
for  her  to  go,  on  account  of  the  breaking  out  of  a  war,  the  ship- 
owner does  not  lose  bis  lien  for  his  chartered  freight.6 

334.  Claiming  a  general  lien,  or  a  lien  for  other  charges, 
is  not  generally  a  waiver  of  a  Bpeoifio  lien  for  freight.  If 
the  carrier  claims  to  detain  the  goods,  not  only  on  the  ground 
that  he  has  a  lien  for  freight,  but  also  a  lien  for  other  charges, 
and  the  consignee  disputes  the  latter  claim,  he  should  tender 
payment  of  the  freight,  for  he  is  not  relieved  from  paying  this, 
thougb  the  carrier  improperly  joins  with  it  a  further  claim  of 
lien.6  The  carrier's  conduct  may,  however,  be  such  as  to  do 
away  with  the  necessity  of  a  tender.7  Where  a  carrier  detained 
three  pigs  out  of  a  lot  carried,  to  satisfy  a  balance  due  on  former 
shipments,  and  the  owner  was  ready  to  pay  the  freight  on  the 
present  shipment,  but  the  carrier  refused  to  deliver  the  pigs  until 
payment  of  the  old  account  should  be  made,  it  was  held  that 
he  waived  a  tender  of  the  freight  for  the  last  shipment.8 

1  Oigood   p.  Groning,  3   Camp.  466  ;  *  Matthews  v.  Gibbs,  30  L.  J.  Q.  B.  65, 

Duthie   v.   Hilton,  L.  U.  4   C.   P.   138 ;  63,  per  Cockbum,  C.  J. 

Palmer  b.  Lorillard,  16  Johns.  848.  *  Duncan  r.  Koster,  L.  B.  4  P.  C.  171, 

*  Johnston  u.  Davia,  60  Mich.  96,  36  N.  affirming  3  A.  &  E.  394. 

W.  Bcp.  830:   Palmer  p.   Lorillard,   16  «  Scarfeo.  Morgan,  4  M.  &  W.2T0. 

John*.  348,  356;  Burrlll  v.  Cleeman,  17  '  Jones  ».  Tarteton,  8  M.  4  W.  675. 

Johns.  72.  S  Jones  v.  Tarleton,  8  M.  ft  W.  675, 

1  Nelion  v.  Association  for  Protection  677.    Alderson,  B. :  "I  think,  if  tbe  de- 

Of  Wrecked  Property,  43  L.  J.  C.P.218;  fendant  absolutely  refused  to  deliver  the 

Ex  parte  Njholm,  43  L,  J.  Bank.  21.  pigs  when  tbey  were  demanded,  until  psj- 
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VII.  Remedies  upon  a  Carrier'1!  Lien. 

335.  The  oarrier'a  lien,  like  all  other  common  law  liens 
founded  upon  possession,  gives  him  no  right  to  sell  the 
property,  but  only  a  right  to  retain  it  until  his  charges  are  paid.1 
He  can  enforce  his  lien  indirectly  by  obtaining  judgment  for  his 
charges  and  levying  the  execution  upon  the  goods.  But  a  sale 
without  process  is  a  conversion  ;  the  measure  of  damages  for  which 
is  the  market  value  of  the  goods,  deducting  the  amount  of  the 
lien.2 

The  right  of  possession  under  the  lien  continues  although  the 
debt  itself  be  barred  by  the  statute  of  limitations.  The  posses- 
sion, however,  even  for  that  length  of  time,  confers  no  title  to 
the  property  upon  the  bailee.  The  owner  may  at  any  time  de- 
mand the  property,  and  is  entitled  to  it  upon  tendering  the  amount 
due  upon  the  property  under  the  lien. 

A  ship-owner  cannot,  of  his  own  motion,  Bell  the  goods  in  order 
to  pay  the  freight,  except  by  virtue  of  a  statute.  His  usual  and 
proper  remedy  is  by  libel  in  rem  before  an  admiralty  court,  by 
whose  decree  bis  rights  may  be  protected.8 

336.  Id  almost  every  State  and  Territory  there  are  stat- 
utes which  enable  Barriers  to  sell  goods  upon  which  they 
have  liens  for  freight,  and  by  means  of  these  statutes  the  pas- 
sive common  law  lien  ia  converted  into  an  active  lien.  These 
statutes  are  of  two  classes.  One  class  in  terms  provides  a  rem- 
edy by  sale  for  the  enforcement  of  the  carrier's  lien.  And  this 
remedy  is  usually  the  same  as  that  provided  for  the  enforcement 
of  other  liens  For  these  provisions,  see  the  chapter  on  Remedies. 
The  other  class  in  terms  provides  for  the  sale  of  unclaimed  goods, 

meet  by  the  plain  tiff,  not  only  of  the  1  Liekbarrow   *.   Mason,  6  East,  SI; 

freight  for  lhat   particular  cargo,  bat  also  Jones   t>.   Pestle,   I    Htra.    556;    Mulliner 

of  the  freight  due  on  a  former  account,  v.  Florence,  3  Q.  B.  Div.  484;  Hunt  p. 

and  which,  si  now  appeara  by  the  finding  Haskell,  H  Me.  339,  41  Am.  Dec  389; 

of  the  jury,  the  defendant  vu  not  enti-  Fox  c.  McGregor,  II  Barb.  41 ;  Saltus  b. 

tied  to  demand,  that  must  be  considered  Everett,    SO  Wend.   207,   39  Am.  Dec. 

■a  a  waiver  of  any  tender  of  the  present  541. 

■urn  really  doe,  and  which  (he  plaintiff  *  Brigga  v.  Boston  A  Lowell  K.  R.  Co. 

was  ready  to  pay  ;  it  waa  equivalent  to  G  Allen,  246,  83  Am.  Dec  616 ;  Stapira 

aaying  to  the  plaintiff',  '  Do  what  yon  will,  v.  Bradley,  S3  Conn.  167,  60  Am.  Dec 

tender  what  you  will,  it  ia  of  no  use;  I  630. 

will  not  receive  it  unleaa  yon  pay  the  old  *  Sullivan  v.  Park,  33  Me.  438 ;  Plant 

account  aJjo.'"  o.  HaikeU,  M  Me.  339,41  Am.  Dec  369. 
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and  for  the  payment  of  the  carrier's  charges  and  expenses  out  of 
the  proceeds.  The  result  is  substantially  the  same  in  both  cases; 
the  carrier  is  enabled  to  dispose  of  the  goods  and  to  get  the 
amount  due  him.  Although  the  provisions  of  the  latter  class  of 
statutes  are  widely  different  in  the  several  States,  and  it  is  impos- 
sible to  make  an  adequate  general  statement  of  them,  inasmuch 
as  they  relate  only  incidentally  to  liens,  it  does  not  seem  desirable 
to  give  them  in  detail,  and  so  they  are  only  referred  to.1 

337.  In  making  a  sale  under  a  statute  of  unclaimed 
goods,  to  pay  the  freight  and  charges,  a  carrier  is  held  not  only 
to  good  faith  in  making  the  sale,  but  to  reasonable  diligence  in 
ascertaining  and  giving  notice  of  the  contents  of  the  packages 
sold.  But,  while  he  is  required  to  examine  all  external  marks 
and  indications  of  the  contents,  he  is  not  required  or  authorized 


i  Allium*:  Code  1886,  §j  1181,  1182. 
This  siniuie,  though  affording  an  adequate 
remedy  at  Uw  for  tbe  enforcement  of  a 
carrier's  lien,  by  allowing  a  Mis  to  pa; 
charges,  doea  not,  in  lhe  absence  of  ex- 
press proviiion,  take  away  any  equitable 
remedy  which  may  have  previously  ex- 
isted. Cross  v.  Memphis  &.  C.  II.  R-  Co. 
(Ala.)  II  So.  Rep.  480. 

California:  Codas  &  Stats.  1885, §§  3153- 
31.16.     See  Civ.  Code,  g  2144. 

Colorado:  Annot.  Stats.  1691,  §§  45G2- 
4SS6. 

:   G.  S.  1B88,  SS  3778-3783. 
:  K.  Code,  1874,  p.  667,55  1-3. 

Georgia  :  Code  1882,  fj  208-1  n-2084  b. 

Idaho:  R.  S.  1887,  §§  1160-1163. 

IlHnoia  ;  R.  S.  1869,  eh.  141. 

Indiana  :  R.  S.  1B88,  §§  9900-!903. 

lavs  :  1  R.  S.  1888,  £g  3364-3369. 

Xajiiu  :  G.  S.  1889,  £f,  3665-3672. 

Maine :  R.  &  1883,  ch.  62,  §J  8-10. 

Maryland:  Pub.  O.  L.  1888,  an.  23, 
55  180,  182. 

Kaaaachaietta :  Pub.  State.  1882,  ch. 
96,  55  1-9. 

Miebig-an:  Annot  State.  1682,  ch,  58, 
§S  3073-2086;  Lawa  1889,  p.  296. 

Minnesota:  G.  8.  1891,  $4316. 

Mltaiatippi;  R.  Cods  1880,  cb.  38, 
5 10SS. 

Hebraeka:    Corap.    Stats.  1985,  cb.    92, 

H  i-ia- 


ltavada:  G.  S.  1883,  SS  4964-1969. 
Hew  Hampshire :  P.  S.  1891,  ch.  160, 
55  26-98. 
Few  Jersey:  Rev.  1877,  pp.  591,  S92, 

SS  1.3. 

Hew  Meiico :  Coiup.  Laws,  1884,  5  2670. 

Hew  York:  R.  S.  8th  ed.  1889,  p.  2519. 

Sorts  Dakota:  Codes,  1883,  J  122B  a. 
b,  e.  of  Civil  Code, 

Ohio:  R.  S.  1893,  §9  3221-3231. 

Oklahoma:  Comp.  State.  1890,  pp.  136, 
137. 

Oregon:  Annot.  Laws  1892,  95  3712- 
372S. 

Pennsylvania :  Brightly 'a  Purdon'sDij*. 
18B3,  p.  266,  55  6-8,  also  p.  1059,  §8  1-3. 

Rhode  Island:  P.  8.  1882,  ch.  139, 
85  5-7. 

Sooth  Carolina:  G.  S.  1882,  cb.  51, 
}{  1663-1666. 

Booth  Dakota:  Codes  1883,5  1228,  a,  fc, 
t,  of  Civil  Code. 

Tennessee:  Code  1884,  SS  2788-2791. 

Tezu:  R.  Civ.  State.  1888,  ch.  2,  acta. 
286-289. 

Utah:  Comp.  Lani,18BS,  55  2958-2960. 

Vermont:  Rev.  Lawa,  1880,  ch.  184, 
SS  4063-4067. 

Virginia:  Coda  1887,  SS  ISSl.  1222. 

Waahington:  G.  S.  1891,55  1699-1704. 

Viawr&ria :  Annot.  Stats.  1889,  S3 1637- 
1649. 
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to  open  tbe  packages  for  the  purpose  of  ascertaining  their  con- 
tents. If,  knowing,  or  having  reason  to  know,  the  contents  of 
the  packages,  be  withholds  his  knowledge  or  belief,  and  sells  val- 
uable goods  to  a  favorite  having  superior  knowledge,  at  a  nomi- 
nal price,  this  is  a  fraud  which  vitiates  tbe  sale,  and  renders  him 
and  the  purchaser  liable  in  damages  to  tbe  owner.1 

338.  If,  however,  the  goods  are  of  a  perishable  nature, 
in  the  absence  of  the  consignee,  it  is  a  matter  of  necessity  for  the 
carrier  to  sell  them.  But  in  such  case  be  sells,  not  by  virtue  of 
his  lien,  but  by  virtue  of  his  trust  relation  to  the  owner,  and  in 
his  interest.  Out  of  the  proceeds  be  may  retain  his  freight  and 
charges.  To  justify  the  sale,  it  must  be  shown  that  the  goods 
were  perishable,  and  that  the  sale  is  one  of  absolute  necessity  in 
tbe  interest  of  the  owner.2 

339.  A  statute  of  the  United  States"  provides  that  when- 
ever the  collector  shall  be  notified  of  a  lien  for  freight  on  any 
goods  imported,  he  shall  bold  the  same  until  it  is  shown  that  the 
freight  has  been  paid  or  secuied.  Under  this  statute  the  consignee 
should  first  tender  the  amount  of  freight  be  admits  to  be  due, 
and  if  declined,  he  should  tender  a  sufficient  bond  conditioned  to 
pay  all  freight  that  may  be  found  to  he  due,  or  that  may  be  ad- 
judged due  by  any  court  of  competent  jurisdiction.  Should  this 
be  declined,  proof  of  these  tenders  should  be  made  to  the  collec- 
tor, who,  if  he  finds  the  bond  adequate  to  secure  the  carrier, 
should  release  tbe  goods  on  the  deposit  with  him,  for  the  use 
of  the  carrier,  of  the  bond  originally  tendered.4 

1  Nathan  if.  Shiver*,  71  Alt.  Ill,  46  Packet  Co.  9  Hcisk.  564,  !4  Am.  Rep. 
Am.  R.  303.  339. 

»  Arthur  v.  Schooner  Capitis,  3  Story,        •  B.  S.  S  »B1 . 
81,97;  Rankin  h.  Memphis  &  Cincinnati        *  Wjman  ■>.  Lancaatcr,  32  Fed.  Hep. 
730. 

228 
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CHAPTER  VIII. 

LIENS   OF  CORPORATIONS  OK  THEIR  MEMBERS'   SHARES. 

L  How  created,  375-392.  |    III.  Subrogation  of  sureties  to  such  liens, 

IL  What  Jabta  are  secured,  393-400.  ■  401,  403. 

I    IV.  How  lout  or  waived,  403-417. 

I.  How  Created. 

375.  A  corporation  has  no  lien  at  common  law  upon  the 
shares  of  its  members  for  any  indebtedness  to  the  company.1  The 
.  reason  sometimes  given  for  this  rule  is  that  secret  liens  are  re- 
pugnant to  the  general  policy  of  the  common  law.  But  there  is 
in  fact  no  sufficient  ground  in  law  upon  which  to  rest  a  claim  to 
such  a  lien.  Such  possession  as  a  corporation  has  of  its  members' 
shares  does  not  give  it  a  possessory  lien  for  their  debts.2  The 
corporation  really  has  no  possession  of  stock  that  it  has  issued  to 
its  members  except  in  case  they  transfer  it  to  the  corporation. 
The  corporation  is  not  a  debtor  to  its  members  for  the  stock  it 
has  issued  to  them,  so  that  no  right  can  arise  against  them  by 
way  of  set-off. 

A  farther  reason  against  such  a  lien  is  that  it  would  operate  as 

1  Ncale  v.  Janncy,  2    Cr.    C.  C.    188  ;  sey  v.  Manofactnrurs'  &  Mechanics'  Bank, 

Driicoll  b.  West  Bradley  &  Cary  Manuf.  10  Pick.  414, 431,  per  Shaw,  C.  J. 

Co.  59  N.  Y.  96,  per  Folger,  J. ;  McMur-  Pennsylvania :  Steamship  Dock  Co.  v. 

rich  d.  Bond  Dead  Harbor  Co.  9  U.  C.  Q,  Heron,  33  St.  380;  Merchant*'  Bank  1. 

B.  333.  Shouse,  103  Pa.  St.  486,  16  Hep.  443. 

Kentucky :  Dana  v.  Brown,  1  J.  J.  Other  State*  :  Hurst  v.  Union  Nat 
Marsh.  304;  Frankfort  Turnpike  Co.  v.  Bank,  63  Me.  SOS;  Vansands  v.  Middle- 
Churchill,  6  Mon.  427  ;  Fitzhugh  v.  Bank  sex  Co.  Bank,  36  Conn.  144  ;  Farmers'  & 
of  Shepherds?  ilte,  3  Mon.  136.  Merchants'   Bank  v.   Wasaon,  48   Iowa, 

Louisiana:  New  Orleans  Nat.  Banking  338,  30  Am.  Rep.  39B ;  Mobile  MnL  In*. 

Aeso.  i'.  Willi,  10  Fed.  Kep.  330 ;  Bryon  Co.  b.  Cullom,  49  Ala.  553 ;  Bank  of  Holly 

v.  Carter,  22  La.  Ana.  98;  Byrne  c.  Union  Springs    v.    Pinson,    58    Miss.    431,    per 

Bank,  9  Rub.  433.  George,  J.,  38  Am.   Rep.  330;  Heart  s. 

afasaaohruetti :  Mesa,  Iron  Co.  v.  Hoop-  State  Bank,  2  Dev.   Eq.  Ill;  People  tr. 

er.TCnsh.  183;  Sargent  0.  Franklin  Ins.  Crockett,  9  Cal.  113  ;  William*  r.Lowe,  4 

Co.  8  Pick.  90, 19  Am.  Dec.  306 ;  Nee-mi  th  Neb.  383,  398,  per  Gantt,  J. 

v.  Washington  Bank,  6  Pick.  324 ;  Hue*  '  Fitihngh  v.  Bank  of  Shepherds  t  ilia, 
3  Mon.  136. 
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§  376.]  LIENS    OF   CORPORATIONS. 

a  restraint  upon  the  transfer  of  stock,  in  the  nature  of  a  restraint 
of  trade,  and  such  a  restraint  is  not  allowed  except  by  force  of  an 
express  provision  of  statute.1 

The  Hen  of  a  corporation  upon  its  members'  shares  prevents  a 
transfer  by  the  shareholder,  but  it  gives  the  corporation  no  right 
of  sale,3 

376.  Lien  of  corporation  by  statute.  —  Inasmuch  as  the 
common  law  implies  no  Hen  in  favor  of  a  corporation  upon  its 
shares  for  the  debts  of  its  shareholders,  and  inasmuch  as  it  is  not 
only  reasonable  but  desirable  that  there  should  be  such  a  lien,  it 
has  become  usual  in  statutes  or  charters  creating  moneyed  or  com- 
mercial companies  to  provide  expressly  for  such  a  lien. 

In  some  States  there  are  general  laws  declaring  this  lien,  and 
in  sonte  instances  prescribing  the  mode  of  enforcing  the  lien.3 
These  statutes  provide  that  the  transferees  of  stock  shall  take  it 

1  Farmers'  &  Merchants'  Bank  v.  Was-  creditors  given  credit  with  notice,  or  pur- 
■on,  48  Iowa,  336,  30  Am.  Rep.  398.  chasers  at  public  or  private  sale  pnrchas- 

9  Tete  v.  Farmers '  &  Merchant*'  Bank,     ing  with  notice.     Code  1SBS,  §  1999. 
i  Brew.  308.  Minnesota :  A  corporation  has  at  all 

*  In  Alabama,  corporations  hare  a  lien  times  a  lien  upon  the  slock  or  property  of 
upon  the  stuck  standing  in  the  name  of  a  its  members  invested  therein  for  all  the 
debtor,  and  ma;  enforce  it  after  thirty  debts  due  from  them  to  such  corporation, 
days'  notice  to  the  debtor,  by  selling  the  which  may  be  enforced  by  advertisement 
same  at  public  auction,  ten  days'  notice  and  sale  in  the  manner  provided  for  sell- 
of  sale  being  first  published.  Code  1S86,  inj>  delinquent  stock.  Q.  S.  1891,  §§  3643, 
5  1674.  2657. 

A  mortgage,  pledge,  or  other  lien  upon  Hew  York:  Railroad  corporations  have 
stock  ia  void  as  to  bona  fide,  creditor*  and  a  lien  upon  the  shares  of  subscribers  to 
purchasers  unless  a  transfer  is  registered  stock  for  the  amount  of  the  unpaid  calls. 
within  fifteen  dais.     Code  1876,  %  3044.       Laws  1881,  ch.  468,  %  19. 

Colorado:  Banks  organised  under  the  In  Utah  a  private  corporation  has  a  lien 
statutes  of  the  State  have  a  lien  upon  the  on  the  amount  paid  in  by  a  stockholder 
stock  and  dividends  of  shareholders  for.  upon  bis  subscription,  and  the  dividends 
their  debts.     G.  S.  1883,  jg  971,  374.  thereon  for  any  balance  due  for  the  stock. 

Conneetiout :   Every  corporation  has  at    Comp.  Laws  1888,  %  3376. 
all  times  a  lien  upon  all  the  stock  owned        Vermont :  A  private  corporation  has  a 
by  any  person  therein  for  all  debts  due  to    lien  npon  the  stock  of  its  members,  and 
it  from  him.    Q.  8.  1888,  g  1933.  their  property  invested  therein,  for  debts 

Florida :  No  shares  of  a  private  corpo-  dne  from  them  to  the  corporation.  It. 
ration  shall  be  transferred  until  all  preri-    Laws  1880,  g  3396. 

ons  assessments  thereon  shall  have  been  Wait  Virginia. :  Noshare  shall  be  trans- 
fully  paid  in.     II.  8.  1893,  g  3131.  fcrretl  without  the  consent  of  the  board  of 

Georgia :  The  by-laws  of  a  corporation    directors,  until  the  same  ia  fully  paid  up, 
ma;  create  a  lien  upon  the  shares  of  other    or  security  given  to  the  satisfaction  of  the 
property  of  the  stockholders  in  favor  of    board  for  the  residue  remaining  unpaid. 
the  company;  such  lien  is  binding  upon    R.  8.  1887,  cb.  S3,  g  99. 
the  corporators  themselves,  and  upon  all 
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subject  to  all  the  liabilities  of  the  stockholders  who  make  the 
transfers ;  or  forbid  transfers  so  long  as  the  holder  of  the  shares 
is  indebted  to  the  company;  or  declare  that  the  corporation  slmll 
have  a  paramount  lien  upon  all  shares  to  secure  the  debts  of  the 
shareholders  to  the  corporation.1 

377.  By  virtue  of  the  general  authority  to  regulate  the 
transfer  of  shares  conferred  upon  corporations  by  statute  or 
special  charter,  many  authorities  hold  that  corporations  may  en- 
act by-laws  creating  liens  upon  the  shares  of  their  members  ;  and 
that  it  matters  not  that  this  statutory  authority  to  regulate  the 
transfer  of  shares  is  conferred  in  the  most  general  terms.2     Witli- 

1  Mechanics'  Bank  v.  Seton,  1  Pec.  399,  owe  to  (he  company, and  that  the  company 

30V;   Brent  e.  Bank  of  Washington,   10  might  vein  and  detain  the  stock  as  secu- 

I'ct.  596,  S14 ;  National  Bank  o.  Watson-  rity  for  such  indebtedness.    In  a  contest 

town   Bunk,   lo.i    U.  S.  317,  320 ;  Union  between  the   assignees  in    bankruptcy  of 

Bank  v.  Laird,  2  Wheat.  390.    Ponnsylvs  the  shareholder  and  the  company,  the  by- 

nia ;  Mount  Holly  Paper  Co.'s  App.  99  law  was  adjudged  good  apon  the  ground 

Pi.St.M3.    sTevYork:  Stebbins  v.  Phce-  that  the  legal  interest  in  all  the  stock  was 

nix  F.  Ins.  Co.  3  Paige,  350 ;  Arnold  t>.  in  the  company. 

Suffolk  Bank,  27  Barb.  424;  Leggeit  B.  Alabama:  Cunningham  o.  Ala.  L.  In*. 

Bank  of  Sing  Sing,  24  N.  Y.  283.    Oslo  I  Co.  4  Ala.  652.     The  charier  gave  the  di- 

Conaot  v.  Seneca  Co.  Bank,  1  Ohio  St.  rector*  power  "  to  make  rules  concerning 

398.    Kentucky  :  Bank  of  America  it.  Me-  the  transfer  of  stock." 

Neil,  10  Bush,  54;  Kenton  In*.  Co.  v.  Bow-  California:  Jennings  v.  Bank  of  Cftli- 

man,15Am.  &Eng.  Corp.  Caj.  578;  Ken-  forma,    79    Cal.   323,    21    Pat.  Rep.   852. 

ton  Inf.  Co.  r.  Bowman,  84  Ky.  430,  I  S.  "  Our  opinion  proceeds  upon  the  proposi- 

W.  Rep.  717.    Maryland:  Hodges  i:  Plant-  tinn  thai  the  acceptance  of  the  certificate 

era'  Bank,  7  G.  &  J.  306  ;  Reuse  if.  Bank  of  of  stock  containing  the  condition  in  ques- 

Corumerce,  14  Md.  371,  74  Am.  Dec.  53fi.  tinn,   and   the   subsequent   borrowing   of 

1  Child  v.  Hudson's  Bay  Co.  2  P.  Wm«.  money,  without  anything  to  exclude  the 
207.  The  decision  of  this  cue  as  report-  idea  that  the  condition  was  to  govern,  cre- 
ed, 1  Str.  615,  was  upon  the  ground  that  ates  an  implied  contract  from  which  an 
the  corporation  had  asort  of  set-off.  Brent  equitable  lien  arises.  This  was  the  ground 
o.  Bank  of  Washington,  10  Pet.  596,  616  ;  of  decision  in  the  Connecticut  case,  which 
Pendergast  r.  Bank  of  Stockton,  2  Saw.  expressly  states  that  it  did  not  proceed  Ou 
yer,  103 ;  In  re  Bachman,  12  N.  Bank,  the  ground  of  usage."  Per  Hayne,  J. 
Reg-  223.  Connecticut :     Van  snn  da    v.    Middlesex 

In  Child  e.  Hudson's  Bay  Co.  3  P.  Co.  Bank,  Sfl  Conn.  144. 
ffmi  307,  power  was  given  to  the  Hud-  Delaware. :  McDowell  v.  Bank  of  Wil- 
son's Bay  Company  by  their  charter  to  mington,  1  Harr.  27,  2  Del.  Ch.  1,  In  the 
make  by-laws  fot  the  better  government  latter  report,  however,  it  appears  that 
of  tbe  com  jinny,  and  for  the  management  the  by-law  was  authorized  expressly  by 
of  their  trade,  and  they  made  a  by-law  the  act  of  Incorporation, 
that,  if  any  of  their  members  should  be  Georgia:  Tattle  e.  Walton,  1  Kelly,  43. 
indebted  to  the  company,  hi*  company  Louisiana:  Bryono.  Carter,  32  La.  Ann. 
stock  should  be  liable  in  the  first  place  for  98.  See  New  Orleans  Nat.  Banking  Asso. 
the  payment  of  snch  debts  a*  he  might  v.  Wiltx,  4  Woods,  43,  10  Fed.  Rep.  330. 
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oat  any  by-law,  corporations  may  issue  certificates  containing  a 
condition  to  the  effect  that  transfers  npon  the  books  shall  be  sub- 
ject to  the  indebted ness  of  the  stockholders  to  the  corporations ; 
and  such  condition  creates  an  implied  contract  from  which  an 
equitable  lien  arises.1 

The  stockholders  are  regarded  as  having  an  implied  power  to 
enact  by-laws  giving  the  corporation  a  lien  upon  its  members' 
shares,  either  by  providing  in  express  terms  that  the  company 
shall  have  a  paramount  lien  for  any  indebtedness  of  its  members, 
or  by  prohibiting  a  transfer  of  shares  upon  its  books  while  the 
holder  is  indebted  to  it. 

But  it  is  conceded  in  some  of  these  decisions  that  a  by-law 
made  upon  such  authority  does  not  bind  others  than  the  mem- 
bers of  the  corporation  whose  privilege  and  duty  it  is  to  know 
its  rules  and  regulations,  so  far  as  these  affect  their  interests;1 
or  purchasers  and  creditors  having  notice  of  such  lien.8 

Miisiasippi  :  Bank  of  Holly  Springs  v.  that  It  is  well  settled  by  reason  and  >u- 

Pinson,  5B  Mill.  421,  38  Am.  Rep.  330.  thorily,  that  the  power  to  make  by-laws 

atlaaonrl ;    Mechanics'    Bank    v.    Mer-  to  regulate  the  management  of  the  busi- 

c  hints'  Bank,  45  Mo.  513,  100  Am.  Dec.  new  of  the  association   is  sufficient  to  jus- 

3S8  ;  St.  Louis  Perpetual  Ina.  Co.  o.  Good-  tify  a  by-law  creating  a  lien  on  the  stock  ; 

fellow,  9  Mo.  149;  Spurlock  v.  Pacific  II.  that  the  power  to  regulate  the  transferring 

II.  Co.  61  Mo.  319,  326.  or  manner  of  transferring  stock  is  enffl- 

HewYork:  Leggett  ».   Bank   of  Sing  dent  to  anthorlie  a  by-law  creating  inch  a 

Sing,  94  N.  Y.  283 ;  McCready  v.  Rumaey,  lien ;  that  the  power  to  regulate  the  trans- 

6  Duer,  574 ;  Stehbins  v.  Phoenix  Ins.  Co.  ferring  or  manner  of  transferring  of  stock 

3    Paige,   3S0,   Sfil  ;    Rosen  hack   v.    Salt  il  sufficient  to  authorize  a  bylaw  that  the 

Springs  Nat.  Bank,  S3  Barb.  495;  Arnold  stockshsll  be  transferable  only  at  the  bank, 

d.  Suffolk  Bank,  97  Barb.  494.  or  on  the  books ;  and,  in  that  case,  nmil 

Pennsylvania:  Reading  F. Ins.  ft  Trust  auch  transfer,  the  purchaser  would  take 

Co.  e .  Beading  Iron  Works  (Pa.  St.),  91  only  an  equitable,  not  a  legal,  tide,  and  iub- 

Atl.  Rep.  170  ;  Tete  v.    Farmers'  &  Mer-  ject  to  any  clsim  of  the  hank,  by  charterer 

chanta"  Bank,  4  Brew.  308;  Morgan  p.  by-law,  or  valid  usage,  or  agreement;  that 

Bank  of  North  America,  8  8.  &  R.  73,  11  a  majority,  at  a  regular  or  legally  called 

Am.  Dec.  575 ;  Ceyer  ».  Western  Ina.  Co.  meeting,  when  a  qnorrnu  is  present,  is  suf- 

3  Pitta.  41,  45.     In  this  case  the  charter  ficient   to  enact   by-laws;   that  a   by-law 

declared  the  stock  assignable  "subject  to  Informally  adopted  may  be  subsequently 

such  restrictions    and   limitations   as  the  ratified,  and,  without  any  record  of  adop- 

Btockboldere,  at   a   general  and  regular  tion,  may  be  proved  by  the  neage  and  acts 

meeting,  may  adopt."  of  the  hank,  and  parties  dealing  with  It" 

Hhodo  Island :  Lock  wood  v.  Mechanics'  *  Vansaods    v.    Middlesex    Bank,    96 

Nat.  Bank,  9  R.  I.  308,  335, 1 1  Am.  Rep.  Conn.  144  ;  Jennings  p.  Bank  of  Califor- 

953.    This  is  one  of  the  latest  and  ablest  nia,  79  Cel.  593,91  Pac  Rep.  852, 19  Am. 

decisions  sustaining  this  view.    After  an  St.  Rep.  145. 

elaborate  examination  of  the  authorities,  *  M'Dowell  v.  Bank  of  Wilmington,  1 

Potter,  J.,  said :  "  We  consider,  therefore,  Harr.  S7. 

232  '  Steamahip  Dock  Co.  v.  Heron,  59  Pa. 
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Under  a  statute  which  provides  that  shares  shall  he  trans- 
ferable in  such  manner  as  may  be  agreed  upon  in  the  articles  of 
association,  the  directors  have  no  power  to  adopt  a  by-law  pro- 
hibiting a  transfer  of  shares  by  one  indebted  to  the  corporation, 
although  the  corporation  in  its  articles  of  association  delegated 
to  the  board  of  directors  the  power  to  make  by-laws  for  the  man- 
agement of  its  business.1 

378.  Notice  where  by-law  rests  upon  inferential  author- 
ity. —  If,  however,  sncb  a  lien  is  not  created  or  authorized  in 
special  terms,  but  only  by  inference,  notice  of  the  lien  by  recital 
in  the  certificate  may  be  essential  to  make  the  lien  effectual. 
Thus,  where  the  charter  of  a  corporation  provided  in  general 
terms  that  the  mode  and  manner  of  transferring  stock  might  be 
regulated  by  by-laws,  and  a  by-law  was  enacted  that  no  transfer 
of  stock  should  be  made  while  the  stockholder  was  indebted  to 
the  company,  and  that  the  certificate  should  contain  notice  of  the 
lien,  it  was  held  that  a  purchaser  of  stock  without:  actual  notice 
of  the  lien  was  not  bound  by  the  by-law,  and  took  the  stock  free 
of  the  lien.1  The  purchaser  in  such  case  was  not  affected  with 
constructive  notice  through  the  charter  that  there  would  be  any 
by-law  preventing  a  stockholder  indebted  to  the  corporation  from 
disposing  of  his  stock,  but  only  with  notice  that  there  might  be 
some  regulation  of  the  mode  and  manner  of  the  transfer ;  and 
the  purchaser  had  a  right  to  preaume  that  the  regulation  referred 

St.  380,  per  Thompson,  J. ;  Lockwood  o.  not  in   the  nature   of   legislates  enact- 

Mechanics'  Nat.  Bank,  9  It.  I.  308,  330,  merits,  to  far  as  third  persons   are  con- 

11    Am.   Kep.   253;  Morgan  e.  Bank   of  cemed.     They  Fire  mere  regulations  of  the 

North  America,  8  S.  &  R.  73,  II  Am.  Dec  corporation  for  the  control  and  manage- 

579 ;  Tattle  d.  Walton,  1  Kelly,  43.    The  mentof  ill  own  affairs.    They  are  self-im- 

.[uEBtion  whether    a  land  Jide  purchaser  poaed  rules,  resulting  from  an  agreement 

without  notice  of  auch  by-law  wonld  ba  or  contract  between  ihe  corporation  and 

protected  against  the  lien  was  left  node-  its   members  to   conduct   the   corporate 

cided.  business  in  a  particular   way.  They  are 

1  Bank  of  Attica  v.  Manufacturer*'  &  not    intended    to    interfere    in   the   least 

Traders'  Bank,  20  N.  Y.  501.    The  qnea.  with  the  rights  and  privileges  of  others 

tion,  whether  a  statutory  power  to  deter-  who  do  not  subject  themselves   to  their 

mine  the  manner  in  which  a  transfer  on  influence.      It  may  be  said  with  truth, 

the  books  may  be  made  includes  a  power  therefore,  that  no  person  not  a  member 

lo  forbid  it  in  case  the  shareholder  is  in-  of  the  corporation  can  be  affected  in  any 

debted  to  the  corporation,  was  not  deter-  of  his  rights  by  a  corporate  by-law  of 

mined  in  this  case.  which  he  has  no  notice"   Per  George,  J. 

'  Bank  of  *llciiy  Springs  v.  Pinion,  58  And  see  Lee  ■>.  Citfxens'  Nat.  Bank  of 

Miss.  431,435.  SB  Am.  Eep.  330.  Piqu*,,  8  Cln.  Sup.  SBS. 

"By-laws  of  private  corporations  are 
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to  was  one  announced  in  the  certificate  that  it  was  transferable 
at  the  company's  office,  in  person  or  by  Attorney,  and  was  not 
bound  to  inquire  further. 

379.  But  a  statute  conferring  or  authorizing  suoh  a  lien  is 
constructive  notice  of  the  lien  to  all  persons  affected  by  it. 
When  a  lien  in  favor  of  a  corporation  is  created  by  statute, 
either  general  or  special,  it  is  not  necessary  for  the  corporation 
to  make  any  claim  to  such  lien,  or  to  give  any  notice  of  it  in  its 
certificates  of  stock,  in  order  to  maintain  the  lien  either  as  against 
the  shareholder  or  his  pledgee  or  purchaser.1 

380.  In  a  few  cases  it  has  been  said  that  a  usage  of  a 
corporation  to  claim  a  lien  upon  its  members'  stock  for  any 
indebtedness  to  it,  or  an  informal  regulation  to  that  effect,  made 
known  to  a  purchaser  of  stock  at  the  time  of  his  taking  a  trans- 
fer, may  have  the  effect  of  giving  the  corporation  such  a  lien,2 
Thus,  in  a  case  in  Connecticut  where  neither  the  charter  nor  the 
bylaws  of  a  bank  contained  any  provision  in  regard  to  such  a 
lien,  but  the  bank  had  from  its  organization,  a  period  of  fifteen 
years,  used  a  form  of  certificate  which  provided  that  it  was  trans- 
ferable at  the  bank,  subject  to  the  indebtedness  and  liability  of 
the  holder  to  the  bank,  the  holder  of  such  a  certificate,  having 
obtained  discounts  at  the  bank,  afterwards  made  an  assignment 
for  the  benefit  of  his  creditors,  and  his  assignee  claimed  the  right 
to  have  the  stock  transferred  to  himself ;  and,  in  a  suit  against 
the  bank  upon  its  refusal  to  allow  such   transfer,  it  was  held 

1  First  Nat.  Bank  it.  Hartford  Life  &.  ledge  of   its   usage   in   that  regard,  and 

An.  Ids.  Co.  4  Conn.  22;  Sogers  v.  Hunt-  said  :  "  A  course  of  dealing,  a  usage,  an 

ingJun   Bank,  12  S.  &  R.  77  ;  Grant  v.  understanding,  a  contract,  express  or  im- 

Mechanics'  Bink,  15  S.  &  R.  U0;  Sewall  plied,  is  lbs  law  of  the  parties  and  a  law 

v.  Lancaster  Bunk,  17  S.  &■  R.  £85  ;  Steb-  to  them,  provided  they  are  not  repugnant 

bins  v.  Thanix  Ins.  Co.  3  Paige  Ch.  350,  to  the  charter  or  the  laws  of  the  land.  .  .  . 

331 ;  McCready  v.  Rumsey,  6  Duel,  174;  The  bank  had  an  undoubted  right  to  say 

Downer  t>.  Zanesville  Bank,  Wright,  477  ;  to  any  stockholder,  'We  discount  your 

Farmers'  Bank  r.  Iglehart,  6  Gill,  GO;  note;  bnt,  remember,  until  it  ia  paid,  we 

Bohmer  v.  City  Bank   of  Richmond,  77  shall  hold  your  stock  in  security.    You 

Va.  445.  shall  not  be  permitted  to  transfer  it  until 

1  Morgan  ti.  Bank  of  North  America,  you  pay  us.'  .  .  .  Call  this  answer  of  the 
S  S.  A  R.  73,  II  Am.  Dec.  575.  In  this  bank  what  you  please,  —  lien,  set-off,  legal 
case  it  appears  that  there  whs  no  by-law  or  equitable,  pledge,  retainer,  stoppage, 
or  written  regulation  of  the  board  gir-  course  of  dealing,  general  undertaking, 
inga  lien  upon  the  stock,  bnt  the  court  usage,  contract,  express  or 'implied,  —  it 
held  Ibat  a  lien  arose  from  the  borrow,  is  a  bar,  in  law  and  equity,  to  this  Be- 
ing of  money  from  the  bank  with  know-  tion." 
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tbat  the  provision  in  the  certificate  was  binding  upon  the  share- 
holder by  reason  of  his  acceptance  of  the  certificate  in  that  form, 
audi  acceptance  being  equivalent  to  an  agreement  that  the  stock 
should  be  subject  to  the  Hen.1  His  assignee  also  was  regarded 
as  estopped  to  deny  that  the  stock  was  held  subject  to  the  lien 
created  by  such  assent. 

It  is  even  declared  tbat  a  by-law,  though  unauthorized  by  stat- 
ute or  charter,  is  as  binding  on  all  the  members  of  the  corpora- 
tion, and  others  acquainted  with  their  mode  of  doing  business, 
as  is  the  charter  itself,  or  any  public  law  of  the  State.3 

But  of  course  such  a  by-law,  though  established  by  usage  and 
binding  upon  the  members  of  the  corporation,  can  have  no  force 
or  effect  as  against  others,  unless  knowledge  of  tbe  by-law  be 
brought  home  to  them.  It  is  not  binding  upon  a  purchaser  or 
pledgee  without  notice,8  nor  upon  a  judgment  creditor  of  the 
stockholder.* 

381.  That  such  a  lion  can  only  be  created  or  authorized 
by  statute  is  the  conclusion  in  which  the  latest  and  best  author- 
ities on  this  point  generally  concur,  although  there  is  still  some 
conflict  of  opinion.  A  corporation  cannot,  under  the  authority 
given  to  it  to  regulate  transfers  of  stock,  create  or  declare  by 
by-law  a  secret  lien  in  its  favor  upon  its  stockholders'  shares 
to  secure  their  debts  to  the  corporation.6  Such  a  by-law  can  be 
made  only  in  pursuance  of  a  general  statute,  or  of  some  pro- 
vision in  its  special  charter.6  A  by-law  made  simply  in  pursu- 
ance of  an  incidental  authority  must  be  a  reasonable  one,  and  a 
by-law  which  interferes  witli  the  common  rights  of  property,  and 
the  dealings  of  third  persons  with  reference  to  it,  is  not  consid- 
ered a  reasonable  one.7     A  by-taw  creating  a  lien  upon  its  mein- 

1  Vansand*  o.  Middlesex  Co.  Bank,  26  v.  West  Bradley  &  Car?  Manuf.  Co.  59 

Conn.  144.  N.    Y.    96;    Carroll    v.    Mnllanphy    Sav. 

1  Geyer   v.  Wemcrn    int.    Co.   3    Pitts.  Bank,  8  Ho.  App.  249  ;  Chouteau  Spring 

41,46,  per  Williams,  J.  Co.  v.  Harris,    SO  Mo.  382;    Merchant*' 

*  People  o.  Crockett,  9  Cal.  112.  Bank  v.  Shouae,  16  Rap.  442  ;  In  r«  Long 

*  Bryon  v.  Carter,  22  La.  Ann.  98.  Island  R.  Ji.  Co.  19  Wend.  37, .12  Am. Dec. 

*  Anglo-California  Bank  v.  Grangers'  429 ;  Byrne  l>,  Union  Bank,  9  Bob.  433  ; 
Bank,  16  Rep.  TO ;  6  Am.  &  Eng.  Corp.  Steamship  Dock  Co.  u.  Heron,  52  Fa.'  St. 
Can.  543 ;  Moore  u,  Bank  of  Commerce,  280. 

52  Mo.  377;    Brvon   v.   Carter,  22   La.  '  Driscoll   v.  West   Bradley   &    Cary 

Ann.  98.  Manuf.  Co.  S9  N.  Y.  96  ;  Moore  t>.  Bank 

*  Kew  Orleans  Nat.  Banking  Associa-  of  Commerce,  52  Mo.  377,  379. 
tion  v.  Wiltz,  10  Fed.  Hep.  330 ;  Driscoll 
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bers'  stock  is  certainly  a  very  serious  hindrance  to  dealings  in 
such  stocks,  tor  there  would  be  no  safety  in  a  transfer  of  the 
certificate  only,  without  an  actual  transfer  upon  the  books;  and, 
unless  the  right  of  the  corporation  is  declared  upon  the  face  of  its 
certificates  of  stock,  the  lien  would  also  be  a  secret  one,  and  as 
such  objectionable.1 

Moreover,  the  natural  and  obvious  purpose  of  a  power  given 
to  a  corporation  to  regulate  the  transfer  of  its  stock  is  simply  to 
enable  the  corporation  to  determine  who  are  its  members,  who 
is  entitled  to  take  part  in  its  meetings  and  vote,  and  who  are 
entitled  to  receive  its  dividends! 

382.  Suoh  a  lien  may  be  conferred  by  statute  upon  a  cor- 
poration already  organized  in  respect  of  shares  already  issued 
for  debts  already  incurred.  In  such  case  the  lien  is  created  by 
the  statute  immediately  upon  its  going  into  effect,  so  that  an 
indebtedness  to  the  corporation  from  a  shareholder  existing  at 
the  time  will  be  secured  in  preference  to  a  pledgee  to  whom  the 
shareholder  has  delivered  the  certificate  with  a  power  of  attorney 
for  its  transfer,  provided  the  corporation  has  received  no  notice 
of  such  pledge  of  the  certificate* 

383.  An  option  given  by  statute  to  a  corporation  to  pro- 
hibit a  transfer  by  a  member  indebted  to  the  corporation  does 
not  of  itself  create  a  lien.  There  is  no  lien  in  such  case  until 
the  company  or  its  directors  have  exercised  the  option  conferred 
by  the  statute  and  declared  a  lien8. 

It  would  seem  that  a  corporation  having  authority  to  enact 
such  a  by-law  could  not  enact  one  which  should  have  a  retro- 
spective effect.* 

384.  Under  the  National  Banking  Aot  of  1864,  a  bank  can- 
not have  a  lien  on  its  own  stock  held  by  a  debtor,  although 

1  Chouteau   Spring  Co.  v.   llama,  SO  as  members  liable  to  assessment  and  en- 
Mo.  382.     "  This  power,  however,  of  reg-  tilled  to  -vote  at  corporate  meetings  and 
ulating    transfers    of    stock    confers    no  to  receive  dividends,  and  it  is  construed 
corporate  authority  to  control  its  trans-  accordingly,  the  corporation  being  left  to 
ferabiiity  by  prescribing   to   whom    the  exercise   the  power  or  not,  at  its  own 
owner  may   tell,  and  to   whom   not,  or  pleasure,  as  being  alone  interested  in  the 
upon  what  terms.    Tbs  truth  is,  the  pro-  matter."    Per  Leonard,  J. 
vision  Is  considered  as  being  intended  ex-  *  First  Nat.  Bank  v.  Hartford  Life  A 
clusively  for  the  benefit  of  the  Company,  An.  Ins.  Co.  45  Conn.  Ti. 
in  order  thai  they  may,  by  proper  regula-  •  Perrine  v.  Fireman'!  Int.  Co.  91  Ala. 
tions,  provide  themselves  with  the  means  S7S. 
of  knotting  who  they  are  bound  to  treat  *  People  v.  Crockett,  9  Cal.  Its. 
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its  articles  of  association  and  its  by-laws  are  framed  with  a 
direct  view  to  giving  it  such  a  lien  ;  for,  aside  from  the  fact  that 
the  act  of  the  preceding  year  contained  an  express  provision  for 
auch  a  lien,  which  was  omitted  in  the  substituted  act  of  1864,  it 
was  considered  that  Buch  a  lien  would  be  inconsistent  with  the 
general  policy  of  the  act  which  prohibits  loans  upon  the  security 
of  shares  of  its  own  capital  stock.1 

386.  Under  some  circumstances  this  lien  may  cover  the 
liability  of  one  who  is  merely  an  equitable  shareholder. 
The  by-laws  of  an  incorporated  savings  bank,  enacted  under 
statutory  authority,  declared  a  lien  in  favor  of  the  bank  on  the 
stock  of  any  shareholder  who  might  be  indebted  to  it  in  any 
manner.  On  the  dissolution  of  a  partnership  owning  stock  in 
the  bank,  the  continuing  members  of  the  firm  bought  all  the 
interest  of  the  retiring  members  and  assumed  all  the  partnership 
debts.  Tlie  new  firm  became  the  equitable  owners  of  the  stock. 
It  was  held  that  the  lien  of  the  bank  might  be  enforced  upon 
such  stock  for  the  liabilities  of  the  new  firm  incurred  in  subse- 
quent transactions  with  the  bank.3 

386.  Shares  whioh  equitably  belong  to  a  debtor  of  the  cor- 
poration, as  well  as  those  standing  in  his  own  name,  are  sub- 
ject to  the  lien  in  its  favor.  But  if  the  officers  of  a  corporation 
knowingly  permit  shares  to  be  transferred  to  a  mere  nominal 
holder,  it  seems  that  a  bond  fide  purchaser  from  him,  even  with- 
out a  transfer  on  the  books  of  the  company,  will  be  entitled  to 

>  Bank  i).   Lanier,   11  Wall.  369 ;  Bui-  sod's    Nat.   Bank  Casts,  523,  per  Virgin, 

laid  d.  Bank,   IB   Wall.   589  ;   National  J. ;  Lee  v.  Citizens'  Nat.  Bank,  2  Sup.  Ct. 

Bank  of  Xenia  t>.  Stewart,  107  U.  S.  676  ;  Cm.   29S,  306.     Contra,  ate   Vansauds  u. 

New  Orleans  Nat.  Banking  Association  i>.  MiJiikucx  Co.  Bank,  26  Conn.  144  ;  In  re 

Willi,  4  Woods,  43,   10  Fed.  Rep.  330;  Bigelow,  9  Ben.  168,  1  N.  Bank.  U.  667 ; 

Evausvillo  Nat.    Bank  v.    Metropolitan  Knight  v.  Old  Nut.  Bank,  3  Cliff.  420  j  In 

Nat.  Bank,  S  Bis*,  627,  10  Am.  Law  lieg.  re  Dtrokereon,  4   Bis*.   227;   Evanstille 

( N.  S.)  774 ;  LoniBTille  Bank  v.  Newark  Nat.  Bank  v.  Metropolitan  Nat.  Bank,  2 

Bank,  11  N.  Bank.  R.  49,  62;  Delaware  Bis*.  527. 

LiW.R.Ii.  Co.  v.  Oxford  Iron  Co.  38  *  Planters'  &  Merchants'  Mat.  Ins.  Co. 

N.  J.  Eq.  340.    The  earlier  cases  in  this  e.  Selma  Savings  Bank,  63  Ala.  585,  594. 

State,  Yonng  v.  Vough,  23  N.  J.  Eq.  325,  "  We  can  perceive  no  good  reason,  and 

and  Mattison  v.  Young,  24  N.  J.  Eq.  535,  we  are  not  aware  of  any  authority,  reqair- 

overruled.    Second  Net.  Bank  of  Loois-  ing  it  to  limit  the  lien  to  debt*  owing  the 

»illu  p.  Nat.  State  Bank,  10  Bash,  367,  14  bank  by  the  holder  of  the  legal  title  only, 

Am.  L.  Reg.  (N.  S.)  2S1 ;  Rosenback  v.  excluding  snch  as  may  be  due  from  the 

National  Bank,  53  Barb.  495 ;  Conklin  v.  owner  of  the  complete  eqnitable  title." 

Second  Nat.  Bank,  45  N.  Y.  655  ;  Hagar  Per  Brickell,  C.  J. 
v.  Union  Nat.  Bank,  63  Me.  509 ;  Thorou- 
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relief  against  the  lien  of  the  company  for  a  debt  due  from  the 
real  owner.1  If  a  certiBcate  of  stock  be  assigned  with  a  power 
of  attorney  to  complete  the  transfer  upon  the  books,  while  the 
corporation  might  have  a  lien  against  the  stockholder  in  whose 
name  the  shares  were  standing,  or  against  the  equitable  owner, 
'  if  the  rights  of  others  dealing  with  the  equitable  owner  in  good 
faith  are  not  interfered  with,  yet  the  corporation  cannot  assert  its 
lien  against  an  equitable  owner  after  he  has  transferred  the  cer- 
tificate to  a  purchaser  in  good  faith. 

387.  Though  the  shareholder  be  only  the  holder  of  the 
legal  title,  the  equHable  ownership  being  in  another,  the  lien  may' 
be  enforced  for  the  debt  of  the  shareholder  of  record.2 

388.  As  a  general  rule,  the  equitable  assignee  of  a  certifi- 
cate of  stock  can  have  no  other  or  greater  rights  than  his 
assignor  had;  and,  therefore,  if  the  corporation  had  a  lien  as 
against  the  assignor,  the  assignee  cannot  obtaiu  a  transfer  of  the 
legal  title  upon  the  books  without  paying  the  amount  for  which 
the  stock  is  affected  with  a  lien,8 

The  corporation  can  assert  its  lien  against  the  stockholder  of 
record,  although  he  had  already  pledged  the  certificate  before 
incurring  the  debt  for  which  the  corporation  claims  the  lien,  pro- 
vided the  corporation  had  no  knowledge  of  the  pledge  at  the  time 
the  stockholder  became  indebted  to  it.1 

389.  Even  if  the  corporation  has  notice  of  an  equitable 
pledge  of  the  shares,  it  may  have  priority  by  reason  of  pro- 

1  Stebbina   v.    Phrenix   F.    Ina.   Co.  3  Bant  of  Cat.  79   Cal.  338,  SI    Pnc  Rep. 

Paige,  350  ;  Planters'  L  Merchants'    Mut.  852  ;  Farmers'  Bunk  v.  Iglchari,   6  Gill, 

Ina.  Co.  v.  Selina  Bar.  Bank,  63  Ala.  585,  60;  Reese  v.  Bank  of  Commerce,  14  Md. 

594.                             '  271,  74  Am.  Dec.   536 ;  Bishop  v.   Globe 

The  language  of  lome  decisions  would  Co.  133  Mass.  133. 

imply  thai  the  lien  could  only  be  Mterted  *  In  re  Peebles,  3  Hughes,394;  Plait  v. 

against  the  atockholder  of  record.  Helm  c.  Birmingham  Axle  Cu.  41  Conn.  2B5,  MB. 

Swiggett,  12  Ind.  194.  "In  contemplation   of    law,   the  statute 

*  New  London   &  Brazilian    Bank   v.  was  known  topetitioner  when  he  accepted 

Brocklcbank,  L.  R.  31  Cli.  13. 303 ;  Bur-  the  certificate ;  it  wia  to  him  as  if  it  bad 

ford  v.  Crandall,  3  Cr.  C.  C.  86 ;  Young  been  embodied  therein ;  it  was  in  ihe  na- 

v.  Vough,  S3  N.  J.  Eq.  333.  tore  of  a  qualification  or  restriction  of  his 

'  Union  Bank  e.  Laird,  3  Wheat.  390,  equitable  interest;  It  was  notice  to  him 

393;  Brent  »,  Bank  of  Washington,  10  that  if,  after  a  reasonable  time  had  elapsed. 

Pet.  596,  616  |  McCready   t.  lturaaey,  6  he  refrained  from  giring  any  notice  of  his 

Ducr,  574 ;  Bank  of  Utica  v.  Smalley,  9  interest  in  the  stock  to  the  corporation,  a 

Cow.  770  ;  Bohmer  v.  City  Bank  of  Rich,  statute  lien  might  come 

mond,  77  Va.  445;  Taylors.  Weston,   77  My  moment."    Per  Pardee,  J. 
Cal.  534,  30  Pac.  Rep,  62;  Jennings  t>. 
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visions  of  the  articles  of  association,  the  terms  of  which  are 
known  to  the  pledgee.  The  articles  oE  association  of  a  company 
provided  that  it  should  have  a  first  and  paramount  lien  on  every 
share  for  all  debts  due  from  the  shareholder  to  the  company.  A 
shareholder  deposited  his  shares  with  bis  banker  as  security  for 
a  balance  due  him  on  current  account,  and  notice  of  the  deposit 
was  given  to  the  company.1  The  certificates  stated  that  the 
shares  were  held  subject  to  the  articles  of  association.  It  was 
held  that  the  company  had  priority  over  the  bankers  in  respect 
of  a  debt  due  from  the  shareholder  to  the  company,  although  the 
debt  became  due  after  notice  of  the  deposit  of  the  shaves  with 
the  banker.  The  decision  was  placed  upon  the  ground  that,  by 
the  articles  of  association,  a  contract  had  been  entered  into  be- 
tween the  company  and  the  shareholder  whereby  the  company 
was  to  have  a  first  lien  on  his  shares  for  any  debt  due  him  ; 
and  that  by  this  contract  a  priority  was  conferred  upon  the  com- 
pany as  against  all  persona  claiming  only  an  equitable  interest 
in  the  shares,  and  having  notice  of  the  articles  of  association; 
the  deposit  of  the  shares  without  a  transfer  creating  only  an 
equitable  interest.3 

390.  The  lien  of  a  corporation,  when  conferred  by  general 
law  or  charter,  may  be  availed  of  in  a  State  other  than  that  in 
which  the  corporation  was  organized,  when  a  suit  is  brought 
against  the  corporation  in  such  other  State  by  a  person  claiming 
to  he  an  equitable  assignee  of  shares  of  its  stock,  to  recover  dam- 
ages for  refusing  to  make  a  transfer  upon  the  books.  The  rights 
and  obligations  of  the  stockholders  of  a  corporation  as  between 
them  and  the  corporation  are  to  be  determined  by  the  laws  of  the 
State  under  which  the  corporation  was  organized.8 

391.  Corporations  have  an  equitable  lien  upon  the  divi- 
dends of  their  shareholders  to  secure  their  debts.  The  rule 
against  an  implied  lien  in  favor  of  corporations  upon  the  shares 
of  their  members  does  not  apply  in  respect  to  dividends  declared 
upon  such  shares.  Dividends  are  considered  as  so  much  money 
in  possession  of  the  bank  belonging  to  the  stockholder ;  and  it 
is  not  inconsistent  with  any  provision  of  the  National  Banking 

1  Bradford  Bulking  Co.  v.  Briggi,  31  not  claim  priority  after  notice  of  (be  ad- 

Ch.  D.  19  ;  affirmed  in  Miles  v.  New  Zea-  ranee  by  the  banker. 
lend  Allord  Eacaie   Co.  3a  Ch.  D.  96G.        *  Socie'te'  Generals  de  Pari)  v.  Tram- 

The  former  case  overruled  39  Ch.  D.  149,  ways  Union  Co.  14  Q.  B.  D.  424. 
where  it  m  held  tint  the  company  could        *  Bishop  n.  Globe  Co.  13S  Maw.  IIS. 
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Act,  or  in  conflict  with  any  principle  of  public  policy,  that  the 
bank  should  have  an  equitable  lien  upon  such  dividends.1  The 
dividends,  when  payable,  are  a  debt  owing  by  the  corporation 
to  the  shareholder,  and  in  a  suit  by  the  shareholder  for  such  debt 
the  corporation  could  Bet  off  any  debt  owing  to  the  corporation 
by  the  shareholder.3 

392.  The  lien  is  not  confined  to  stock  owned  by  the  stock- 
holder at  the  time  the  debt  was  incurred,3  unless  the  language 
of  the  statute  or  charter  giving  the  lien  suggests  such  a  restric- 
tion. If  the  charter  provides  that  the  corporation  shall  "at  all 
times  have  a  lien  upon  the  stock  or  property  of  its  members  in- 
vested therein,  for  all  debts  due  from  them  to  such  corporation," 
the  lien  attaches  to  stock  of  members  whenever  afterwards  ac- 
quired during  the  indebtedness.  There  is  a  lien  whenever  the 
indebtedness  and  the  ownership  of  the  stock  concur. 

II.    What  Debts  are  Secured. 

393.  The  word  "  indebted,"  in  statutory  provisions  for 
liens  in  favor  of  corporations,  applies  as  well  to  debts  to  be- 
come due  as  to  those  actually  due  and  payable.4  Thus  the  lien 
applies  in  favor  of  a  bank  that  has  discounted  a  note  or  bill  on 
which  a  shareholder  is  liable,  though  the  note  or  bill  has  not 
matured.'     So  the  liability  of  a  shareholder  for  an  unpaid  bal- 

1  Hague  b.  Daudeson,  2  Ex.  7*1 ;  Ha-  41 ;  Si.  Louis  Perpetual  Ins.  Co.  ».  Good- 
gar  v.    Union    Niu.  Bank,   63  Me.  509 ;  fellow,  9  Mo.  149. 

Thompson's  Nat.  Bank  Cub.  523  ;  Sargent  In    Grant  v.   Mechanic*'  Bank,    tupm, 

r>.  Franklin  Ins.  Co.  8  Pick.  90,  19  Am.  Tilghman,  C.  J.,  said  :  "  Where  wordsare 

Dec.  306 ;  Stebbins  v.  Phcenix  F.  Ins.  Co.  not  technical,  their  meaning  ia,  in  general, 

3  Paige,  350;  Bates  v.  N.  Y.  Ids.   Co.  3  best   ascertained    by   common    parlances. 

Johns.  Cas.  238  ;  St.  Louis  Perpetual  Ins.  Laws  are  made  for  the  people,  and  should 

Co.  ».  Goodfellaw,  9  Mo.  149 ;  Grant  ■>.  be  expressed  in  language  which  they  un- 

Mechanics'  Bank,  I  !i  S.  &  It.  140 ;  Farm-  derstand.     Now  the  word  '  indebted '  has 

era'  Bank  v.  Iglehart,   6  Gill,  GO;  Mc-  not    acquired    a   technical  signification, 

Do  well    o.   Wilmington    Bank,   1   Harr.  and,  in  common  understanding,  means  a 

27.  sum  of  money  which  one  has  contracted 

*  Si-  Louis  Perpetual  Ins.  Co.  f.  Good-  to  pay  another,  whether  the  day  of  pay- 
fellow,  9  Mo.  149;  Hague  Union  Nat.  tnent  be  come  or  not.  Even  in  law  l»n- 
Iifttik,  S3  Me.  509;  Merchants' Bank  t>.  guage  we  Bjwnk  of  debilum  in  preatnti,  mi- 
Shouse,  102  Pa.  St.  48S,  16  Hep.  442.  tendum  in  /uluro,—  a  present  debt,  to  be 

8  Schmidt  v.  Hennepin  Co.  Barrel  Co.  paid  in  a  future  time.    So,  in  act  of  as- 

35  Minn.  511,  29  N.  West.  Rep.  200,  15  sembly  language,  a  debt  signifies  money 

Am.  &  Eng.  Corp.  Cas.  576.  payable  at  a  future  time." 

1  Grant  v.  Mechanics'  Bank,  15  S.  &  H.  *  Brent  e.  Bank  of  Washington,  10  Pel. 

140 ;  Gayer  v.  Western  Ins.  Co.  3  Pitts.  596,  616 ;  In  re  Bachmin,  IS  Nat.  Bank 
240 
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ance  of  his  subscription  for  the  shares  is  a  debt  within  the  mean- 
ing of  such  provision  for  a  lien,  even  before  such  balance  of  the 
subscription  has  been  called. 

A  provision  that  shares  of  a  bank  shall  not  be  transferable 
unless  the  shareholder  shall  discharge  all  debts  due  by  htm  to 
the  company  was  held  to  embrace  all  debts  of  the  shareholder, 
whether  payable  presently  or  in  the  future.  The  object  of  the 
provision  was  to  protect  and  secure  the  bank,  and  to  accomplish 
this  the  lien  must  cover  debts  not  matured.1 

There  is  an  English  case,  not  to  be  relied  upon,  however, 
where,  under  articles  of  association  which  provided  that  the  com. 
pany  should  have  a  lien  upon  all  shares  of  any  member  for  any 
money  due  the  company,  Master  of  the  Rolls  Jessel  held  that  the 
lien  was  limited  to  moneys  due  and  payable  from  a  shareholder 
to  the  company,  and  was  not  applicable  where  the  indebtedness 
was  a  mere  acceptance  of  a  bill  of  exchange.1 

But  if  the  words  used  to  describe  the  debts  for  which  there 
may  be  a  lien  imply  more  than  a  mere  indebtedness,  as  where 
the  words  used  are  "  debts  actually  due  and  payable  to  the  corpo- 
ration," the  debts  contemplated  are  such  as  are  due  at  the  time 
the  lien  attaches,  and  not  those  payable  in  future,  such  as  notes 
and  bills  afterwards  to  mature.3 

394.  Where  the  statute  authorizing  a  lien  is  general  in  its 
terms  and  applies  to  all  debts  due  the  corporation,  the  Hen 
will  not  be  restricted  to  a  particular  debt  or  a  particular  class 
of  debts.  Thus,  under  the  Companies  Act  of  England,  the  pro- 
vision that  "the  company  may  decline  to  register  any  transfer 
of  shares  made  by  a  member  who  is  indebted  to  them,"  is  not 
limited  to  cases  where  the  member  is  indebted  for  calls,  or  other- 
wise indebted  in  respect  of  the  particular  shares  proposed  to  be 
transferred,  but  enables  the  company  to  decline  to  register  the 
transfer,  if  the  member  is  indebted  on  any  account  whatever.4 

But  a  provision  of  statute  or  charter,  giving  a  corporation  a 
lien  to  secure  any  indebtedness  to  it  from  a  shareholder,  does 
not  authorize  the  corporation  to  make  an  accommodation  loan  to 

Keg.  523  ;  Rogers  e.  Huntingdon  Bank,  'fan  Stockton  Malleable  Iron  Co.  9 

13  S.  ft  B.  77  ;   Sewall  v.  Lancaster  Bank,  Ch.  D.  101. 

17  8.  ft  B.  S8S ;  Leggett  e.  Bank  of  Sing  *  Beam  c.  Bank  of  Commerce,  14  Hd. 

Sing,  94  N.  Y.  383,  284.  371,  74  Am.  Dec.  536. 

1  Leggett  e.   Bank  of   Sing   Sing,  34  »  Ex  parte  Stringer,  9  Q.  B.  D.  436. 
N.  T.  283,  284. 

VOt-  I.                      16  241 
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a  shareholder,  where  it  is  not  within  the  power  of  the  corporation 
to  make  such  a  loan.  The  lien  is  in  aid  of  the  legitimate  powers 
of  the  corporation,  and  cannot  be  held  to  imply  a  sanction  to 
a  division  of  the  corporate  assets  to  accommodation  loans  to  a 
stockholder.1 

395.  Where  the  language  of  the  statute  declaring  the  lien 
is  broad  enough  to  embrace  every  form  of  indebtedness  (o 
the  company  which  a  member  may  incur,  the  courts  will  not 
confine  the  lien  to  debts  due  for  the  shares,  or  for  calls  upon 
them,  but  will  extend  it  to  debts  due  generally  from  the  share- 
holder. The  object  in  creating  the  lien  is  the  security  of  the 
corporation,  and  there  is  no  good  reason  for  limiting  general 
words  embracing  an  indebtedness  of  any  kind  to  an  indebted- 
ness of  a  special  kind,  namely,  that  for  shares,  or  calls  upon 
them.2 

396.  If  the  by-law  of  a  corporation  creating  a  lien  upon 
its  stock  is  broader  in  terms  than  the  statute  authorizing  it, 
the  by-law  will  be  restricted  in  its  operation  to  the  terms  of  the 
statute.3  Thus,  where  a  statute  gives  a  Hen  upon  the  shares  of 
a  stockholder  for  the  balance  due  the  corporation  upon  his  sub- 
scription to  the  stock,  the  company  has  no  lien  upon  the  stock 
for  any  other  debts  due  the  company,  though  such  a  lien  be  de- 
clared by  a  by-law  to  that  effect.4  Even  if  such  a  by-law  has 
any  effect,  it  can  only  apply  to  the  interest  of  the  debtor  stock 
holder  after  the  lien  of  the  stock  debt  is  satisfied.6 

397.  A  lien  for  calls  upon  shares  applies  only  to  the  shares 
upon  which  the  calls  are  made,  and  not  to  other  paid  up  shares 
of  the  shareholder.  Under  a  statute  which  provided  that  no 
shareholder  should  be  entitled  to  transfer  any  share,  after  a  call 
had  been  made  in  respect  thereof,  until  he  should  have  paid  the 
call,  and  should  have  paid  all  calls  for  the  time  being  due  on 
every  share  held  by  him,  the  court  of  Queen's  Bench  held  that 
the  company  had  no  power  to  hold  paid  up  shares  as  a  security 

1  Webster   V.    Hone    Machine    Co.   M  £62;  and  sac  Presbyterian  Congregation 

Conn.  394,  S  Ail.  Hep.  482.  v.  Carlisle  Bank,  5  Pa.  St.  345. 

«  Uogeis  v.  Huntingdon  Bank,  IS  3.  &  *  Petersburg    Savings    &  Ins.   Co.  o. 

B.  77  ;  Motile  Mut.  Ins.  Co.  v,  Callora,  Lumsden,  73  Va.  327. 

49  Ala,  55S ;    Cunningham  v.   Ala.  Life  *  Petersburg    Savings    &    Ins.     Co.    e. 

Int.  4  Trust  Co.  4  Ala.  652.  Lumsden,  75  Va.  327. 

1  Eabn  v.  Bank  of  St.  Joseph,  70  Ho. 
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for  the  amount  of  a  call  on  other  shares.1  A  like  decision  was 
made  in  Virginia  under  a  statute  providing  that  stock  should 
not  be  transferred  without  the  consent  of  the  company  until  all " 
moneys  payable  to  the  company  on  such  stock  should  have  been 
paid.a 

398.  Debt  of  partnership  or  of  a  Burety.  —  A  by-law  pro- 
hibiting a  transfer  of  shares  by  a  member  indebted  to  the  cor- 
poration applies  where  the  only  indebtedness  is  by  a  partnership 
in  which  the  shareholder  is  a  copartner.8 

It  applies  as  well  where  the  liability  of  the  shareholder  is  that 
of  a  surety  or  indorser,  as  where  his  liability  is  that  of  a  principal 
debtor.4 

399.  Debt  of  joint  trustee. —  Where  the  articles  of  associa- 
tion of  a  banking  company  provided  that  it  should  have  a  para- 
mount lien  on  the  shares  of  any  shareholders  for  all  moneys 
owing  the  company  from  him  alone  or  jointly  with  any  other 
person,  and  trustees  invested  in  shares  of  the  company  which 
were  transferred  into  their  joint  names,  and  one  of  the  trustees 
was  a  partner  in  a  firm  which  was  indebted  to  the  company,  it 
was  held  that  the  bank  had  a  lien  on  the  shares  for  this  debt 
which  must  prevail  over  the  title  of  the  ceitui  que  trust ;  for  the 
lien  was  within  the  express  terms  imposed  by  tbe  articles  of  as- 
sociation as  a  condition  upon  which  one  might  become  a  member 
of  the  company.8 

400.  Upon  the  bankruptcy  of  a  stockholder  whose  shares 
are  subject  to  a  lien  to  the  corporation,  the  corporation  is  en- 
titled to  appropriate  the  proceeds  of  Buch  shares  to  the  payment 
of  the  debt,  and  to  prove  against  the  bankrupt's  estate  for  any 
balance  of  the  debt  not  paid.  This  is  the  general  rule  ;  though 
under  the  insolvent  laws  of  some  of  the  States  it  is  held  that,  after 

1  Hnbbers.tr  a.  Manchester,  Sheffield  &  *  St.  Louie  Perpetual  Ins.  Co.  v.  Good- 

Lincolnshire  Ry.  Co.  L.  R.  2  Q.  B.  59.  fellow,  9   Mo.   149  ;   Legfielt  v.  Bank  of 

Otherwise,  however,  in  Subbing  v.  Pbce-  Sing  Sing,  24  N.  Y.  283,  Allen  J.,  diasent- 

niz  F.  In*.  Co.  8  PaigB,  3S0.  ing;  West  Branch  Bank   v.   Armstrong, 

■'  Shenandoah  Valley  K.  R.  Co.  u.  Grif-  40  Pa.  St  278  ;  Schmidt  u.  Hennepin  Co. 

nth,  76  Va.913;  Code  1873,  ch.  57,  §  26.  Barrel,  &c  Co.  85  Minn.  511,  29  H.  W. 

*  Geyer  k.  Western   Ins.  Co.  3  l'itis.  Rep.  200;  McLean  r.  Lnfajette  Bank,  3 

41,  per  William*,  J. ;  Mechanics'  Bank  v.  McLean,  587  ;  McDowell  <i.  Bank  of  Wil- 

Earp,  4  Rawle,  3S4  ;   Arnold  r.  Suffolk  mington,  1  Harr.  27. 

Bunk,  27  Barb.  424;   In  n  Bigelow,  2  *  New  London  &  Brazilian  Bank   v. 

Ben.  469 ;  German  Security  Bank  v.  Jcf-  Brocklebank,  21  Ch.  D.  302. 
feraou,  10  Bush,  326. 
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§§  401,  402.]  liens  or  corporations. 

the  corporation  has  applied  the  proceeds  of  the  shares  under  its 
lien,  it  is  postponed  until  the  general  creditors  have  been  mads 
equal  out  of  the  general  estate  by  receiving  an  equal  percentage,  and 
then  the  residue  is  distributed  pro  rata  among  all  the  creditors.1 

III.  Subrogation  of  Sureties  to  such  Liens. 

401.  A  surety  upon  a  debt  of  a  stockholder,  secured  by  a 
lien  upon  his  stock,  upon  paying  the  debt  is  subrogated  to 
the  creditor's  lien.3  The  debt  to  the  corporation  is  the  object  of 
the  lien,  and  for  which  it  is  security,  and  equity  lays  hold  of  this 
security  for  the  benefit  of  the  surety.  The  equitable  right  of  the 
surety  in  such  case  attaches  at  the  time  the  lien  of  the  corpora- 
tion commences,  although  the  corporation  may  not  know  of  the 
existence  of  his  suretyship.  The  surety's  right  of  subrogation 
does  not  depend  upon  his  giving  any  notice  to  the  corporation,  but 
upon  the  fact  of  his  suretyship  and  his  payment  of  the  debt. 
Notice  is  important  only  for  the  purpose  of  preventing  the  cor- 
poration from  allowing  a  transfer  of  .the  stock  upon  payment  of 
the  debt  in  ignorance  of  the  surety's  claim.* 

If  a  corporation  having  a  Hen  upon  stock  to  secure  a  debt  upon 
which  there  is  a  surety  allows  the  stockholder  to  transfer  his 
shares  to  secure  another  debt,  or  permits  the  stock  to  be  sold  and 
the  proceeds  applied  to  the  payment  of  another  debt,  the  surety 
is  discharged.4 

Where  a  corporation,  though  having  the  power  to  declare  a 
lien,  has  neglected  to  do  so,  and  consequently  has  no  lien,  it  loses 
no  right  against  the  surety  by  allowing  the  debtor  to  make  a 
transfer.  There  is  nothing  in  such  case  to  which  the  surety  can 
be  subrogated.6 

402.  la  case  a  corporation  has  a  lien  to  secure  several 
debts,  upon  one  of  -which  there  is  a  surety,  the  question  arises 
whether  the  surety  upon  that  debt,  upon  paying  it,  is  subrogated 
to  the  lien,  so  as  to  be  entitled  in  equity  to  have  the  shares 
applied  to  the  discharge  of  that  debt  in  priority  to  the  other  debts 

1  German   Security  Bank  v.  Jefferson,  Tough,  23  N.  J.  Eq.  325;  Kubnsi'.  Wiat- 

10  Bush,  326 ;  Northern  Bank  v.  Keiier,  moreland  Bank,  a  Wain,  ISO, 

1  Duv.  169.  *  Klopp  v.  Lebanon  Bank,  46  Pa.  St.  88. 

*  Klopp  v.  Lebanon  Bank,  46  Pa.  St.  *  Knhni     v.    Weatmoreland   Bank,    3 

88;    Petersburg    Saving*   &  Jns.   Co.   v,  Watta,  136. 

Lomfden,    79   Va.  327,  340;    Young   v.  '  Perrins  v.  Finnan's  Ins.  Co.  SS  Ala. 
576. 
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HOW  WAIVED   OB  LOST.  [§  408. 

afterwards  incurred.  In  a  case  in  Rhode  Island,  where  the  char- 
ter of  a  bank  provided  that  the  stockholders  should  at  all  times 
be  liable  for  the  payment  of  debts  due  the  bank,  it  was  declared 
that  this  provision  was  not  adopted  with  the  view  of  securing  an 
indorser,  and  it  was  held  that  the  corporation  could  not  be  com- 
pelled to  apply  the  shares  to  the  payment  of  such  indorsed  debt 
in  preference  to  any  other  debt  due  to  it,  although  such  other 
debt  might  be  of  later  date.1  This  decision  would  seem  to  be 
correct  in  case  the  corporation  had  no  notice  at  the  time  the  sub- 
sequent debt  was  incurred  that  there  was  a  surety  upon  the  prior 
debt.  But,  in  case  the  corporation  should  allow  the  stockholder 
to  incur  a  further  debt  after  a  surety  had  paid  a  prior  debt  and 
had  claimed  the  right  of  subrogation,  it  would  seem  that  the  cor- 
poration should  not  be  allowed  to  avail  itself  of  its  lien  to  the 
detriment  of  the  snrety ;  and  it  would  also  seem  that,  if  the  cor- 
poration knew  of  the  relation  of  suretyship  at  the  time  the  obli- 
gation was  incurred,  it  could  not  afterwards  allow  the  stockholder 
to  incur  a  further  indebtedness  to  the  detriment  of  the  surety. 
The  surety  has  an  interest  in  the  lien  from  the  time  the  obli- 
gation is  incurred,  and  it  may  reasonably  be  presumed  that  he 
incurred  the  obligation  on  the  strength  of  the  lien.3 

IV.  Mow  Waived  or  Lost. 

403.  This  lien,  though  declared  by  statute,  may  be  waived 
by  the  corporation  entitled  to  it,  and  the  waiver  may  be  made 
by  an  officer  having  the  general  management  of  its  daily  busi- 
ness: thus  the  cashier  of  a  bank  may  waive  the  lien  in  behalf  of 
the  bank ; s  and  he  does  this  by  entering  a  transfer  upon  the 

1  Cross  n.  Pbceiiix  Bank,  1  Ti.  I.  39,  exceeding  the  amonnt  of  stock,  and  for 
41.  "Itwai  intended  to  aecurethe  pay-  which  ill  additional  security  would  ba 
meat  of  such  debts  of  each  stockholder  needed,  the  pledge  would  be  wholly  inep- 
u  became  insecure,  whether  by  the  fn.il-  plicable.  This  never  conld  have  been  the 
ure  of  principal  or  surety,  or  by  the  fail-  undemanding,  either  of  the  legislature,  or 
are  of  both;  and  men  intent  la  inconstst-  of  the  stockholder*,  on  becoming  such  j 
est  xith  an  application  of  the  pledge  nor  conld  the  Buret;  of  an  indebted  stock- 
regulated  by  a  priority  of  date.  Such  a  holder  indulge  the  expectation,  with  any 
role  would  make  the  provision  operate  degree  of  confidence,  that  such  could  be 
only  Tor  the  benefit  of  the  surety,  where  the  conatrnction  of  inch  a  provision." 
security  would  not  be  needed  until  the  5  See  Rogers  v.  Huntingdon  Bank,  IS 
indebtedne-a  exceeded  the  amount  of  the    S.  &  R.  77. 

■lock ;  and  if  in  ell  such  caste  the  surely  *  National  Bank  o.  Watsoutown  Bank, 
was  sufficient,  tbe  pledge  would  be  of  no  105  U.  3.  217;  Case  w.  Bank,  100  U.  S- 
nlne  to  tbe  bank,  whilst  aa  to  all  debts    446. 
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boobs  of  tbe  batik.  Mr.  Justice  Matthews,  delivering  the  opin- 
ion of  the  court,  said : J  "  A  complete  transfer  of  the  title  to  the 
stock  upon  the  books  of  the  bank,  it  is  not  doubted,  would  have 
the  effect  to  vest  it  in  the  transferee  free  from  any  claim  or 
lien  of  the  bank.  The  consent  of  the  bank,  made  necessary  to 
such  transfer,  is  tbe  waiver  of  its  rights,  as  its  refusal  would  be 
the  assertion  of  it.  The  transfer,  when  thus  consummated, 
destroys  the  relation  of  membership  between  the  corporation  and 
the  old  stockholder,  with  all  its  incidents,  and  creates  an  original 
relation  with  the  new  member,  free  from  all  antecedent  obliga- 
tions. This  legal  relation  and  proprietary  interest,  on  which  it 
is  based,  are  quite  independent  of  the  certificate  of  ownership, 
which  is  mere  evidence  of  title.  The  complete  fact  of  title  may 
well  exist  without  it.  All  that  is  necessary,  when  the  transfer 
is  required  by  law  to  be  made  upon  the  books  of  the  corporation, 
is,  that  the  fact  should  be  appropriately  recorded  in  some  suita- 
ble register  or  stock  list,  or  otherwise  formally  entered  upon  its 
books.  For  this  purpose,  the  account  in  a  stock  ledger  showing 
the  names  of  the  stockholders,  the  number  and  amount  of  the 
shares  belonging  to  each,  and  the  sources  of  their  title,  whether 
by  original  subscription  and  payment  or  by  derivation  from  others, 
is  quite  suitable,  and  fully  meets  the  requirements  of  the  law." 

404.  Whether,  after  notice  to  a  corporation  of  an  equita- 
ble transfer  of  the  shares,  it  can  acquire  a  lien  upon  them  as 
against  the  equitable  assignee,  is  a  question  which  has  already 
been  considered.3  But  it  is  certain  that  a  corporation  cannot 
claim  a  lien  after  it  has  permitted  its  debtor  to  transfer  the  shares 
upon  its  books,  so  aa  to  give  the  assignee  not  merely  tbe  equita- 
ble but  the  legal  title,  unless  tbe  corporation  in  express  terms, 
known  and  assented  to  by  the  assignee,  reserves  a  lien  at  the 
time  of  the  transfer.8  But  tbe  assent  of  a  corporation  to  a  gen- 
eral assignment  of  a  debtor  for  the  benefit  of  his  creditors,  sub- 
ject to  preferences  authorized  by  law,  does  not  amount  to  a 
waiver  of  a  lien  by  the  corporation  on  the  debtor's  shares,  for 

1  National  Bank  v.  Watson  town  Bank,  Conanl  c.  Seneca  County  Bank,  1   Ohio 

105  U.  8.  SIT.  St.   398;    Newberry    c.    Detroit    &   Lake 

4  Bradford  Banking  Co.  v.  Brigga,  29  Superior  Iron  Co.  IT  Mich.  HI. 

Ch.  D.  149,  10  Am.  &  F.ng.  Corp.  Cm.  *  Dill  w.  Fine  Hirer  Bank,  49  N.  H. 

120,  overruled  in  31   Ch.  D.  19 ;  and  SN  300;  Hodges  v.  Planters'  Bank,  7  G.  ft  J. 

Ncsmith  v.  Washington  Bank,  6  Pick.  334  ;  306. 
Bank  of  America  o.  McNeil,  10  Btiib,  54 ; 
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the  lien  is  a  preference  authorized  by  law,  and,  moreover,  tbe 
assignee  in  a  voluntary  assignment  for  the  benefit  of  creditors 
stands  in  no  better  situation  than  the  assignor.1 

405.  Notice  to  an  officer  of  a  corporation  who  has  a  general 
charge  and  management  of  its  business  is  notice  to  the  corpo- 
ration. Thus,  notice  to  the  cashier  of  a  bank  of  an  outstanding 
equity  is  notice  to  the  bank.3  His  knowledge  that  a  stock- 
holder's shares  had  been  pledged  by  delivery  of  the  certificate  to 
secure  his  note  to  a  third  person  should  pat  him  upon  inquiry, 
even  after  the  maturity  of  that  note,  to  ascertain  whether  the 
note  had  been  renewed  ;  for  a  renewed  note  should  be  secured  by 
the  original  pledge,  and  if  the  bank  under  such  circumstances 
should  make  a  loan  to  the  stockholder,  even  after  the  maturity 
of  the  original  note  for  which  the  shares  were  pledged,  the  lien 
of  the  bank  would  be  subject  to  the  pledge  to  secure  the  renewed 
note.8  v 

But  notice  to  an  employee  of  a  corporation  who  has  no  power 
to  transact  its  general  business  with  third  persons,  and  who  is 
well  known  to  have  no  such  power,  does  not  affect  the  corpora- 
tion ;  and  a  waiver  of  a  lien  by  such  an  employee  does  not  bind 
the  corporation.1  A  corporation  is  not  estopped  to  assert  a  lien 
by  the  fact  that,  on  a  stockholder's  presenting  a  certificate  for 
transfer,  the  person  in  charge  of  tbe  transfer-book  promised  to 
make  a  transfer  and  issue  a  new  certificate  as  soon  as  an  officer 
whose  signature  was  necessary  should  return,  when  it  does  not 
appear  that  such  person  had  any  general  authority,  or  any  know- 
ledge of  the  stockholder's  indebtedness.5 

406.  A  corporation  ia  estopped  to  claim  a  lien  as  against 
one  who  has  been  induced  to  make  a  loan  upon  a  pledge  of  its 
stock  to  a  shareholder  by  representations  of  the  officers  of  the 
company  that  the  stock  was  unincumbered,  and  that  he  could 
safely  make  a  loan  upon  it.6 

1  Dobbins  v.  Walton,  37  Ga.  614,  95  the  bank  to  notify  it  of  the  renewal  of  the 

Am.  Dec.  37.  note. 

■  Bank  of  America  w.  McNeil,  10  Bosh,  «  Kenton  Insurance  Co.  p.  Bowman,  81 

54;   Connecticut  Mat.  Life  In*.   Co.  v.  Ky. 430,1  S.  W.  Rep.  TIT,  15Am.  &Eng. 

Scott,  S)  Ky.  540,  549.  Corp.  Co*.  578. 

*  Bank  of  America  n.  McNeil,  10  Bnah,  *  Bishop  v.  Globe  Co.  135  Mass.  13!, 
54. 

The  pledgee  wu  under  no  obligatioi 
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§  407-411.]  LIENS  OF  COBPORATIOHB. 

407.  Waived  by  taking  a  transfer  of  the  shares.  —  A  cor- 
poration having  a  lien  by  its  charter  upon  the  shares  of  a  stock- 
holder (or  bis  indebtedness  to  the  corporation  waives  (his  Hen 
by  taking  a  transfer  of  the  stock  as  collateral  security  for  such 
indebtedness.  The  taking  of  the  transfer  shows  that  the  corpora- 
tion did  not  rely  upon  the  lien.1 

408.  A  corporation  does  not  waive  its  lien  by  taking 
other  security  for  the  debt,  as,  for  instance,  by  taking  sureties 
upon  it  or  a  mortgage  upon  other  property ;  for  a  creditor  may 
lawfully  take  and  hold  several  securities  for  the  same  debt,  and  be 
cannot  be  compelled  to  surrender  either  until  the  debt  is  paid.3 

409.  A  lien  acquired  by  a  corporation  for  an  indebtedness 
incurred  after  a  stockholder's  shares  have  been  attached  or 
levied  upon  by  a  creditor,  and  service  of  such  attachment  or  levy 
has  been  made  upon  tbe  company,  is  subject  to  the  lien  of  such 
attachment  or  levy.8  If  the  liability  of  the  shareholder  was 
incurred  before,  though  the  debt  does  not  become  payable  till 
after,  the  attachment  or  levy  by  the  creditor,  the  lieu  of  the  cor- 
poration is  superior  to  that  of  the  creditor.1  Moreover,  if  tbe 
debt  secured  by  the  lien  be  renewed,  the  lien  attaches  to  tbe 
renewed  debt,  though  the  debtor's  shares  be  attached  before  or 
after  the  renewal.' 

410.  "Where  a  bank  waived  its  charter -right  of  lien  upon 
a  stockholder's  shares  for  a  period  of  six  months,  and  within 
that  time  tbe  stockholder  pledged  his  shares  for  a  debt,  the  right 
of  the  bank  does  not  attach  again  immediately  upon  the  expira- 
tion of  that  period,  unless  the  debt  for  which  tbe  pledge  was  made 
has  been  paid,  but  is  subordinate  to  the  right  of  the  pledgee  until 
the  debt  is  paid  or  the  pledge  released.8 

411.  The  lien  is  not  waived  by  permitting  a  transfer  of  a 
part  of  the  shares.  Though  the  debt  be  for  a  less  sum  than 
the  value  of  the  debtor's  stock  which  the  corporation  holds  a  lien 
upon,  it  may  hold  all  his  shares  till  the  debt  is  paid.     It  is  not 

1  McLean  ».  Lafayette  Bank,3 McLean,  *  Geyer  b.  Western  Ina.  Co.  3  Pills.  41. 

987.  •  Sewall  v.  Lancaster  Bnnk,  17  8.  &  R. 

1  Union  Bank  v.  Laird,  2  Wheat  390 ;  ?BS ;  West  Branch    Bank  V.  Armstrong, 

In  re  Morrison,  10  N.  Bank.    Res;.   105  ;  40  Pa.  St.  378. 

Mechanics'  Bank  v.  F.arp,  4  Rawle,  384  ;  s  Sewall  t>.  Lancaster  Bank,  17  S.  4  R. 

Kenlon  Insurance  Co.  ».  Bowman,  84  Ky.  385. 

430;  I  So.  West,  Rep,  717,  15  Am.  &  Eng.  *  Bank    of   America    v.    McNeil,    10 

Corp.  Caa.  578.  Bush,  94. 
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bound  to  appropriate  part  of  the  shares  as  security  for  the  debt 
and  transfer  the  rest.1  Of  course  the  corporation  may  permit  the 
debtor  to  transfer  part  of  his  stock,  and  by  such  action  it  will  not 
waive  itB  lien  upon  the  shares  still  remaining  in  his  name.3 

412.  A  usage  may  operate  against  a  lien  which  the  by-laws 
of  a  corporation  enact  in  its  behalf.  Thus,  where  by  the  by-law 
the  consent  of  the  directors  of  a  corporation  was  required  to  a 
transfer  of  stock  by  a  stockholder  indebted  to  it,  but  in  practice 
such  cases  were  never  brought  before  the  board,  it  was  held  that 
a  transfer  made  without  such  consent,  but  according  to  the  usage 
of  the  company,  was  effectual,  and  passed  the  title  to  the  stock 
unincumbered  by  a  lien.3 

413.  The  faot  that  the  corporation  allows  its  debtors  cer- 
tificate of  stock  to  remain  outstanding  does  not  amount  to  a 
waiver  of  its  lien.  When  the  lien  is  created  by  proper  statutory 
authority,  the  corporation  may  assert  the  lien,  although  the  share- 
holder has  pledged  his  certificate  to  secure  a  prior  loan.  If  the 
pledgee  chooses  to  hold  this  certificate,  and  not  obtain  a  transfer 
to  himself  upon  the  books  of  the  company,  he  does  so  at  his  own 
risk.  The  corporation  is  not  bound  to  call  for  a  surrender  of  the 
certificate  when  it  makes  a  loan  to  a  shareholder.  It  does  not 
waive  its  lien  by  leaving  the  certificate  outstanding.* 

414.  The  issuing  of  a  certificate  of  shares  upon  which  a 
corporation  has  a  possible  right  of  lien  does  not  amount  to 
a  waiver  or  abandonment  of  that  right,*  though  the  certificate 
nukes  no  reference  to  the  lien,  but  declares  that  the  shares  are 

1  Sewall  v.  Lancaster  Bank,  17  S.  4  E.  mind,  and,  by  pursuing  with   steadiness 

*85 ;  and  see  Union   Bank  v.  Laird,  S  the  law  of  their  existence  and  individu- 

Wheal.  390.  ality,  they  exposed  themselves  to  the  keen 

'  First  Nat.  Bank  ».  Hartford  Life  &  and  deep  sarcasm  of  Burke.    The  present 

Annuity  Ins.  Co.  45   Conn.  £2.     In  Pres-  case  is  a  pregnnnt  instance  of  the  facility 

byterian  Congregation  v.  Carlisle  Bank,  with  which  they  bring  IhcmtelvM  within 

*  Pa.  St.  315,  351,  the  fact  that  tha  bank  the  condemnation  of  whatever  is  magnani- 

couKDted  to   a  tranafer  of  part  of  the  mows,  jnat,  and  manly  in  our  nature." 

lhares  whs  nppnretitly  one  ground  of  the  *  Chambcrtburg  Ins.  Co.  t>.  Smith,  11 

court's  refuMl  to  permit  the  bank  to  as-  Pa.  St.  ISO. 

lert  a  lien  to  the  remainder  r  but  the  blind  «  Boh  wr  v.  City  Bank,  77  Vn.  445  ; 

prejudice  of  the  court  against  all  banks  and  see  Piatt  v.  Birmingham  Axle  Co.  41 

deprives    the    decision   of    any    value    it  Conn.  255. 

night  otherwise  have.    This  for  a  curios-  *  Petersburg   Saving"    &   Ins.    Co.    o. 

ity:  "Since  the  day*  of  Lord  Bacon,  who  Lumsden,  "5   Va.   3:!7,  310;    Hussey  u. 

proniBlgsted  the  idea,  banks,  then  in  their  Manufacturers'    &  Mechanics'    Bank,    10 

infancy,  have  been  odious  to  the  common  Pick.  415. 
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transferable  only  at  the  corporation's  office,  personally  or  by  at- 
torney, on  surrender  of  the  certificate.1 

416.  It  the  transaction  in  which  a  corporation  seeks  to 
enforoe  a  lien  was  unauthorized  by  its  charter,  and  was  a  per- 
version of  its  corporate  powers,  it  confers  no  right  upon  the  cor- 
poration to  enforce  the  lien.3 

416.  Of  course,  if  the  debt  is  discharged,  the  lien  is  gone.8 

417.  The  lien  is  not  lost  though  the  right  of  action  for 
the  debt  be  barred  by  the  statute  of  limitations,  for  the  statute 
does  not  cancel  the  debt,  but  merely  takes  away  the  right  of  ac- 
tion for  it;  just  as,  in  the  case  of  a  mortgage  or  pledge  securing 
such  a  debt,  the  mortgage  or  pledge  remains  valid,  and  may  be 
enforced,  although  the  right  of  action  upon  the  debt  is  barred.4 

1  Reese  n.  Bank  of  Commerce,  14  Md.  *  Gejern.WeMernIns.Co.8KtU.il  ; 
871,74  Am.  Dec  536.  Farmers*  Bank  v.  Iglehart,  6   Gill,   50; 

2  White's  Buck  t>.  Toledo  Ins.  Co.  IS  Brent  e.  Bank  of  Washington,  10  Pet. 
Ohio  St.  601.  59G ;  Jones  on  Mortgages,  §  1303;  Jones 

3  Fanners'  Bank  e.  Iglehart,  6  Gill,  on  Chattel  Mortgages,  5  773 ;  Jones  on 
50.  Hedges,  J  Ml. 
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VII.  Enforcement  of  the  liens,  473-482. 

I.  In  General. 
418.  It  is  a  general  common  law  rule  that  a  factor  or  con- 
signee has,  in  the  absence  of  any  express  agreement,  a  lien 
upon  the  goods  in  his  hands,  and  upon  the  proceeds  of  tlie 
same,  as  his  security  for  all  advances  made,  or  acceptances  given 
to  bis  principal  in  the  business  of  his  agency,  or  connected  with 
the  goods  consigned  to  him.  The  law  implies  or  infers  the  lien 
from  the  relation  between  the  parties.1    The  factor's  lien  is  a  gen- 

1  Krtigor  a.  Wilcox,  1  Ambler,  252,  254  Mansfield  in  Godin  v.  London  Assurance 
(1755).  "Before  this  case  it  WH  certainly  Co.  1  Burr.  489,  and  Foxcroft  v.  Devon- 
very  donbtfnl  whether  a  factor  hud  a  lien  uhire,  2  Burr.  931,  936  ;  by  Lord  Kenyon 
and  could  retain  for  tbo  balance  of  hi*  and  Mr.  Justice  Ashurst,  in  Walker  u. 
general  account,"  remarked  Lord  Mane-  Birch,  6  T.  R.  258,  262 ;  and  by  Mr.  Jus- 
field  in  Green  v.  Farmer,  4  Burr.  9214,  ties  Duller  in  Lickbarrow  v.  Mason,  6 
2218(1768).    The  case  of  Kruger  c.  Wil-  East,  21,  23. 

cox  was   decided    by  Lord   Hurdwicke,  Alabama :  Barnettu.  Warren, 2So.  Rep. 

Chancellor.    He  examined  four  merchant*  457. 

upon  the  custom  and  usage  of  merchants  California  and  Idaho :  A  factor  or  cow- 
in  regard  to  such  a  lien.  "  All  the  four  mission  merchant  has  a  general  lien,  de- 
merchants,  both  in  their  examination  in  pendent  on  possession,  for  all  that  i*  due 
the  cause  and  now  in  court,  agree  that,  if  bimaatach.uponallarticleaof  commercial 
there  is  a  course  of  dealings  and  general  value  that  are  intrusted  to  him  by  the  same 
account  between  the  merchant  and  factor,  principal.  Cal.  Cir.  Code,  §  3053 ;  Idaho, 
and  a  balance  is  due  to  the  factor,  he  may  It.  3.  1887,  £  31(7. 

retain  the  ship  and  goods,  or  produce,  for  Missouri:    Archer    v.   McMechan,    21 

such  balance  of  the  general   account,  as  Mo.  43. 

well  as  for  the  charge*,  costom*,  etc., paid  Hew  York:  Nagle  »,  McFecters,  97  N. 

on  account  of  the  particular  cargo."  Y.  196,  203 ;  William*  b.  Tilt,  36  N.  Y. 

Lord  Bardwicke  gave  his  opinion  that  a  319.     See  Holbrook  v.  Wight,  24  Wood, 

factor  has  a  lien  for  his  general  balance,  169,  35  Am.  Dec.  607 ;  Bank  v.  Jones,  4 

which  wa*  afterward*  confirmed  by  Lord  N.  Y.  497  ;  Ohio  &  Mies.  R.  R.  r.  Ejuson, 
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era!  lien  covering  the  balance  of  account  due  him  from  his  prin- 
cipal. He  has  a  general  lien,  because  he  is  an  agent  for  a  con- 
tinuous service.  An  agent  employed  to  perform  services  upon  a 
particular  thing  has  a  lien  for  such  services  upon  the  thing  upon 
which  he  has  bestowed  his  labor.  It  is  a  lien  for  that  particular 
service,  and  not  for  any  other  service  or  for  any  other  debt. 

Lord  Kenyon  in  an  early  case  said :  "  There  is  no  doubt,  and, 
indeed,  the  point  has  been  so  long  settled  that  it  ought  not  now 
to  be  brought  into  dispute,  but  that,  in  general,  a  factor  has  a 
lien  for  his  general  balance  on  the  property  of  his  principal  com- 
ing into  his  hands." ' 

At  first  the  factor's  right  by  custom  to  a  general  lien  appears 
to  have  been  made  the  subject  of  proof  in  the  cause.3  After- 
wards the  right  was  regarded  as  fully  established  ;8  and  in  mod- 
ern practice  no  proof  is  ever  required  that  such  a  general  lien 
exists,  as  a  matter  of  fact.  Judicial  notice  is  taken  of  the  fac- 
tor's  right  to  a  general  lien.4 

419.  One  who  has  no  authority  to  make  Bales  is  not  a 
factor.  A  warehouseman  to  whom  goods  are  intrusted  for  the 
purpose  of  sale,  but  with  authority  merely  to  receive  offers  and 
to  negotiate  sales  to  be  reported  to  the  owner  and  concluded  by 
him,  is  not  a  factor  or  other  agent  intrusted  with  the  possession 
of  merchandise  for  sale  within  the  meaning  of  a  factor's  act.6 

One  who  carries  on  the  business  of  slaughtering  hogs,  and 
curing,  storing,  and  selling  the  product,  as  well  for  himself  as 
for  others,  and  who  makes  advances  to  others  on  receiving  their 
hogs  and  holds  the  product  until  he  sells  it,  is  a  factor,  and  has 
a  lien  on  the  property  bo  received  and  held,  for  his  services  and 
advances.8 

420.  A  merchandise   broker,  like    any  other   agent,  may 

37  N.T.  218;  Myer  r.  Jacob?,  1   Daly,  *  Green  v.  Farmer,  4  Bnrr.  2211,2218; 

3!;  Commercial  Nat.  Bank  v.   Eleilbron-  Drinkwater   v.  Goodwin,  1    Cowp.   251, 

ner,  IDS  N.  Y.  439,  IS  N.  E.  lirp.  "01.  255.  . 

Ohio:  Jordan  v.  James,  5  Ohio,  83,  99  ;  »  Burnet  I  v.  Brand  io,  0   M.  &  G.  630, 

Grief?  c.  Cowgnill,  2  Dig.   58  ;  Matthew!  665,  per  Lord  Denman,  C.  J. 

D.  Menedgcr,  2  McLean,  145.  •  Thacber   v.    Moors,    134     Mass.    156. 

Oklahoma:  Comp.  Slats.  1890,  §  3320.  See,  also,  Stollenwerek  n.  Thacher,   119 

Pennsylvania:  Steinman  c.  Wilkin*,  7  Mass,  234. 

W.  &  S.  466,  42  Am.  Dec  154.  6  Shaw  v.  Ferguson,  7S  Ind.  547  ;  Ilanna 

1  Walker  v.  Birch.  6  T.  B.  258,  262.  u.  Phelps,  7   Ind.  21,  63  Am.    Dec.  410. 

z  As  in  Krugert.  Wilcox,  1  Amhlcr,  232,  See  East  v.  Ferguson,  59  Ind.  16». 
died  aa  Kruger  v,  Wilcox  in  1  Burr.  494. 
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have  a  epeoifto  lien,  when  be  has  Buch  possession  of  the  prop- 
erty that  he  can  exercise  the  right.  If  the  property  does  not 
come  into  his  hands,  or  into  the  hands  of  some  one  who  holds  it 
in  his  interest,  he  can  exercise  no  right  of  lien.  Generally  he  is 
not  intrusted  with  the  possession  of  the  property  which  he  is 
employed  to  sell ;  but  his  business  is  merely  that  of  a  negotiator 
between-  the  contracting  parties,  and  ordinarily  he  has  no  prop- 
erty in  his  hands  on  which  the  right  of  lien  can  attach.  He 
must  generally  contract  in  the  name  of  his  principal,  while  a 
factor  may  buy  and  sell  in  his  own  name.  A  broker  ordinarily 
has  no  possession  of  the  goods  be  is  employed  to  sell,  nor  has 
he  any  right  to  obtain  possession.  When  in  any  case  he  has  pos- 
session, his  lien  is  a  specific  lien  upon  the  goods  for  his  services 
in  negotiating  a  Bale  of  the  same,  and  not  a  general  Hen  for  a 
balance  of  account  due  from  his  principal.1 

Moreover,  when  a  broker  claims  a  right  of  lien  for  brokerage 
as  against  property  coming  into  his  hands,  he  cannot  enforce  it 
unless  he  was  employed  by  the  owner.  If  he  knew  or  had  rea- 
son to  believe  that  the  person  by  whom  he  was  employed  was 
himself  merely  an  agent,  he  was  bound  to  inquire  as  to  his  au- 
thority, and  to  know  that  he  could  not  retain  the  property  for  a 
debt  due  from  the  agent  to  himself.3 

421.  A  stock-broker  holding  stocks  and  bonds  of  a  customer 
upon  which  he  has  made  advances  is  a  pledgee  of  the  securities 
rather  than  the  holder  of  a  lien  upon  them,8  though  his  interest 
is  sometimes  spoken  of  as  a  lien.*  If  stocks  are  placed  in  the 
hands  of  a  broker  for  sale,  and  he  makes  advances  upon  them, 
he  may  be  regarded  as  a  factor  for  that  purpose,  and  he  would 
have  a  lieu  upon  them  or  upon  their  proceeds  for  his  advances 
and  commissions.  There  is  an  important  distinction  between 
the  rights  of  a  broker  having  a  lien,  and  those  of  a  factor  who 
has  a  lien.  In  the  case  of  a  factor  there  is  an  exception  to  the 
rule  that  no  sale  can  be  made  under  a  lien  except  in  pursuance  of 
statutory  authority,  or  by  decree  of  a  court  of  equity.  A  factor 
may  sell  to  reimburse  himself  for  advances  made  and  liabilities 
incurred  on  account  of  the  consignment.  It  is  important  for  a 
stock-broker  that  he  should  be  regarded  as  a  factor  if  his  special 

>  Barry  v.  Booinger,  46  Md.  59,  65.  *  Jones  v.  Gallagher,  3  Utah,  54, 1  Pur. 

1  Barry  v.  Boninger,  46  Md.  59,  65.  Sep.  15. 

1  Jane*  on  Pledgw,  }}  151-154,  712. 
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interest  in  his  customer's  stocks  is  to  be  regarded  as  a  Hen  ;  and 
inasmuch  as  he  ordinarily  holds  the  customer's  securities,  which 
are  generally  regarded  as  merchandise,  he  may  properly  be  con- 
sidered as  a  factor  governed  by  the  general  law  regulating  fac- 
tors.1 He  has  such  a  special  interest  in  stocks  upon  which  he 
has  made  advances,  that  he  may  properly  refuse  to  sell  the 
stocks  if  the  customer's  order  to  sell  is  expressly  given  for  the 
purpose  of  reinvesting  in  other  stocks  which  the  broker  would 
be  obliged  to  hold  as  security  for  his  advances.*  The  broker  in 
such  case  is  entitled  to  the  management  and  control  of  the 
stocks. 

422.  A  broker  or  agent  employed  upon  a  commission  to 
obtain  a  loan  has  a  lien  on  the  fund,  and  may  retain  out  of  it 
the  amount  of  his  commission.8  He  is  not,  however,  a  factor, 
and  therefore  is  not  entitled  to  a  lien  for  his  general  balance  of 
account.  His  lien  is  specific  ;  though  having  in  hie  hands  money 
of  his  principal,  be  may,  in  an  action  for  the  money  by  his  prin- 
cipal, have  a  right  of  set-off  in  respect  of  his  principal's  existing 
indebtedness  to  him. 

A  real  estate  agent  or  broker  has  a  lien  for  lib  fees  and 
advancements  upon  deeds  which  come  into  his  possession  by  rea- 
son of  liis  employment.     His  lien,  however,  is  not  a  general  lien.4 

423.  An  insurance!  broker,  however,  'who  is  intrusted 
with  his  principal's  policies,  is  a  factor  rather  than  a  broker, 
and,  like  a  factor,  he  has  a  lien  on  such  policies,  and  the  money 
collected  by  him  for  losses  under  the  policies,  for  his  general 
balance.6  It  is  customary  to  intrnst  an  insurance  broker  with 
the  policies  which  he  has  effected,  particularly  marine  policies, 
so  that  he  may  be  able  to  adjust  any  losses  which  may  occur. 
It  is  the  broker's  right  (o  retain  the  policies  eo  long  as  the  prin- 
cipal is  indebted  to  him.  He  has  a.  lien  on  the  policies  for  pre- 
miums paid  and  for  his  commissions.8  If  the  broker  acts  for  his 
principal   continuously,  or  has  an  open  insurance   account  with 

1  Middle's  Lhw  of  Stockbrokers,  pp.  *  Richards  r.  Gnskill,  39  KaDl.  4SS,  IS 
11 8-1  SO.  Pac.  Rep.  494. 

*  Jones  t.  Gallagher,  3  Utah,  54,  iFit.  *  Levy  v.  Barnard,  8  Taunt.  149;  Snook 
Rep.  IS.  r.  Davidaon,  1  Camp.  218 ;  Mann  e.  For- 

*  Vinton     r.     Baldwin,    99     Ind.     433.     renter,  4  Camp.  GO. 

Hanna  r.  Phelps,  7  Ind.  31,  63  Am.  Dec.  *  Levy  r.  Baramd,  BTannr.  149  ;  Manii 
410.  v.  Forrester,  4  Camp,  60  ;  Sharp  V.  Whip. 

pie,  1  Boaw.  557. 
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him,  he  has  a  lien  upon  the  policies  for  the  general  balance  of 
his  insurance  account.1  Even  if  the  broker  has  knowledge  that 
the  person  who  employs  him  is  merely  an  agent  for  the  insured, 
he  is  entitled  to  liis  special  lien  ;  and  if  it  is  not  known  to  him 
that  his  employer  is  merely  an  agent,  he  has  a  lien  for  his  gen- 
eral balance  against  his  employer  in  the  same  way  as  if  he  had 
acted  directly  for  the  insured.2 

An  insurance  broker  may  assert  his  general  lien  even  against 
an  assignee  of  the  policy.  Thus,  where  the  owner  of  goods  sells 
tliem  after  directing  his  broker  to  effect  insurance  upon  them, 
and  the  broker  retains  the  policy  and  collects  money  for  a  loss, 
he  can  hold  the  money  for  his  general  balance  as  against  the 
purchaser.0 

424.  If  one  aots  both,  as  an  ineurance  broker  and  as  a 
factor  for  the  sale  of  goods,  his  lien  extends  to  a  general  bal- 
ance of  both  accounts;  he  may  retain  a  sum  received  for  a  loss 
on  a  policy,  not  only  for  a  balance  due  him  upon  his  insurance 
account,  but  also  for  a  balance  due  him  for  advances  and  commis- 
sions upon  goods.*  But  if  the  principal  has  remitted  the  premi- 
ums, payable  in  respect  of  the  insurance,  so  that  he  has  no  longer 
any  lien  as  a  broker  upon  the  policy,  he  is  not  entitled  to  hold  it 
Cor  the  general  balance  due  from  his  principal  to  him  as  a  factor.6 

425.  An  agent,  who  is  not  a  broker  or  general  agent,  who 
effects  insurance  for  his  principal,  and  pays  or  becomes 
bound  for  the  premium,  has  a  specific  lien  on  the  policy  so 
long  as  be  retains  it.  If  he  surrenders  the  policy  to  his  principal, 
his  lien  is  gone.  Although  the  insurers  are  entitled  to  deduct  the 
premium,  if  unpaid,  from  the  amount  payable  upon  a  loss,  yet, 
if  the  agent  baa  paid  the  premium  to  the  insurers,  he  has  no 

1  Mann    r,   Forrester,  4  Camp.  60,  pet  reason  Co  believe  that  the  person  by  whom 

Lotd  Elknborongh  ;  per  Woodruff,  J.,  in  he  was  employed  was  only  an  agent ;  and 

Sharp  v,  Whipple,  1  Bosw.  557 ;  Man  v.  the  party  who  seeks  to  deprive  him  of  his 

Sbiffner,  B  East,  533 ;  Mood;  p.  Webster,  lien  must  make  out  ihe  affirmative.     The 

3  1'iek.  421.  employer  ia  lo  be  taken  to  bo  the  principal 

1  Mannr.  Forrester,  4  Camp.  60;  Sharp  (111  the  contrary  is  proved."    Per  Gibbs, 

■-  Whipple,  1   Bosw.  5S7  ;  West  wood  v.  C.  J.    In  Snook  v.  Davidson,  !   Camp, 

Bell,  4  Camp.  349,  353.    "I  hold  that,  if  SIS;  and   in  Lanyon    v.    Blanchafd,   2 

t  policy  of  insurance  is  effected  by  a  bro-  Camp.  596,  597,  the  broker  mnst  be  taken 

ker,  in  ignorance  that  it  does  not  belong  to  have  had  notice  thai  the  person  who 

w  ibe  persons  by  whom  he  is  employed,  employed  him  was  not  the  principal. 
be  has  a  lien  upon  it  for  tbe  amount  of        *  Man  ».  Shinier,  S  East,  523. 
ibe  balance  which  ibeyowahim.  .  .  .  The        «  Oliver.  Smith,  5  Taunt.  56. 
only  question  i»,  whether  he  knew  or  had        *  Dixon  v.  Stan* field,  10  C.  B.  398. 
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equity  to  stand  in  their  place,  and  to  claim  payment  oat  of  the 
Bum  due  for  the  loss.1 

But  such  an  agent  who  procures  a  policy  in  pursuance  of  a  spe- 
cific order,  and  under  directions  to  forward  the  policy  to  his  princi- 
pal, has  no  lien  on  the  policy,  "  By  undertaking  to  execute  the 
order,"  said  Chief  Justice  Shaw,3  "  he  bound  himself  to  comply 
with  the  terms  and  forward  the  policy ;  and  this  precludes  the  sup- 
position that  he  was  to  have  any  lien  upon  it  or  interest  in  it." 

A  ship's  husband,  for  the  general  management  of  the  vessel 
insured,  has  no  lien  on  a  policy  for  the  balance  of  his  account, 
where  lie  has  procured  the  insurance  under  specific  directions  to 
forward  the  policy  to  the  owner.8 

If  the  broker  knew  at  the  time  of  effecting  a  policy  that  the 
person  who  employed  him  was  acting  for  another,  he  has  no  lien 
upon  the  policy  for  the  general  balance  due  him  from  such  agent, 
but  only  a  special  lien  for  tbe  premium  and  commissions  due  on 
that  policy.4 

II.   To  what  Property  tkey  Attack. 

426.  A  factor's  lien  for  his  general  balance  attaches  only 
to  goods  received  by  him  in  his  general  capacity  as  factor : 
it  does  not  attach  to  goods  received  by  him  under  a  special 
agreement  for  a  particular  purpose.  "  The  lien  which  a  factor 
has  on  the  goods  of  his  principal  arises  upon  an  agreement  which 
the  law  implies;  but  when  there  is  an  express  stipulation  to  the 
contrary,  it  puts  an  end  to  the  general  rule  of  law."6  Thus, 
where  the  owner  of  certain  cotton  deposited  it  with  a  broker  for 
sale,  under  a  special  agreement  that  the  latter  should  pay  the 
proceeds  to  the  owner,  it  was  held  that  the  broker  had  no  lien 
on  this  cotton  for  the  balance  of  his  general  account  arising  upon 
other  articles  ;  for  the  express  stipulation  of  the  parties  excluded 
the  idea  of  such  a  lien.  The  goods  not  having  been  sold,  tbe 
owner,  or  his  assignee  in  bankruptcy,  was  entitled  to  have  them 
returned.8 

The  special  agreement  may,  however,  be  consistent  with  the 

1  Cranston  v.  Philadelphia  lot.  Co.  5        •  Man  v.  Shiffuor,  £  East,  533. 
BIdd.  538.  *  Walker  v.  Birth,   6  T.  R.  SSS,  Ml, 

1  Seed  r.  Pacific  In*.  Co.  I  Met.  166.       per  Lord  Kenyoa. 

■  Seed  v.  Pacific  las.  Co.  1  Met.  166.  •  Walker  >.  Birch,  SIB.  !S8,  363. 

See  Hall  p.  Jackson,  20  Pick.  191. 
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implied  lien.  Wool  merchants  in  Obio,  in  consideration  of  fur- 
ther advances  bj  their  factor!:  in  New  York,  agreed  to  ship  them 
wool  enough  to  balance  their  account  for  such  advances  and  a 
large  indebtedness  already  existing,  and  any  indebtedness  that 
might  subsequently  accrue.  It  was  held  that  the  lien  of  the  fac- 
tors upon  the  wool  received  was  not  limited  to  their  advances  on 
each  shipment,  but  was  available  for  the  satisfaction  of  the  gen- 
eral balance  due  them.1 

If  a  factor  receives  goods  in  the  general  course  of  business  with- 
out notice  of  the  fact  that  they  were  consigned  to  him  for  a  special 
purpose,  he  has  a  lien  upon  them  for  his  general  balance.3 

427.  A  general  lien  is  not  implied  when  there  is  a  special 
agreement  which  is  inconsistent  'with  such  a  lien.3  If  a  trans- 
action between  two  houses  having  many  dealings  between  them 
is  shown  to  be  an  isolated  dealing  on  a  particular  footing,  and  to 
have  been  intended  to  be  brought  to  a  point  and  settled  by  itself, 
it  does  not  enter  into  the  general  account  between  the  parties 
and  become  subject  to  a  lien  for  a  general  balance.  A  firm  of 
merchants  in  Hamburg  directed  their  correspondents  in  London, 
a  firm  of  merchants,  to  purchase  Mexican  bonds  upon  certain 
terms,  and  to  hold  them  in  safe  custody  at  the  disposal  of  the 
Hamburg  firm.  The  bonds  were  accordingly  purchased  July  2, 
and  the  next  day  the  London  firm  drew  upon  the  Hamburg 
firm  for  the  amount,  which,  they  said,  balanced  the  transac- 
tion. The  bills  were  accepted  and  paid.  On  the  19th  of  Novem- 
ber the  Hamburg  firm  requested  that  the  bonds  be  sent  to  them 
by  post;  but  on  the  same  day  the  London  firm  wrote  that  they 
had  stopped  payment,  but  that  the  bonds  had  not  been  jeopard- 
ized. The  Hamburg  firm  afterwards  stopped  payment.  In  a 
suit  by  the  representatives  of  this  firm  for  the  delivery  of  the 
bonds,  it  was  held  that  the  bonds  were  not  subject  to  the  general 
balance  of  account  between  the  two  firms.4 

Under  an  agreement  that  certain  advances  shall  be  paid  out 
of  the  proceeds  of  a  certain  consignment,  the  factor  is  bound  to 
apply  the  proceeds  of  such  consignment  to  the  payment  of  the 
specific  advances,  and  cannot  apply  them  to  a  debt  due  him  not 
contracted  under  the  agreement,  and  for  which  he  had  no  lien.6 

1  Chapman  v.  Kent,  3  Duor,  324.  *  Bock  e.  Gorrinseit,  30  L.  J.  Ch.  39. 

*  Anli.  r  v.  McMechnn,  SI  Mo.  43.  '  Owen  V.  Iglunor,  4  Cold.  15. 

1  Bnradio  e.  Burnett,  3  C.  B.  919,  531. 
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428.  A  factor  has  no  general  lien  on  goods  which  he  has 
received  under  express  directions  to  apply  the  proceeds  of  in 
a  particular  way.  He  must  first  carry  out  the  instructions  of  the 
consignor  as  to  the  application,  and  then,  if  there  is  a  surplus, 
his  general  lien  may  attach  to  this.1 

He  has  no  lien  on  goods  which  are  delivered  to  him  as  agent 
for  the  use  of  his  principal.  Such  a  delivery  is  considered  as  a 
delivery  to  the  principal,  and  the  possession  is  considered  to  be  in 
the  principal.1 

No  lien  arises  in  favor  of  an  agent  with  whom  goods  or  a 
policy  of  insurance  is  deposited  for  safe  keeping.8  And  so  if  be 
is  intrusted  with  property  for  a  particular  purpose,  he  cannot 
retain  it  under  a  claim  of  a  general  lien.4  An  agent  employed 
merely  to  purchase  certain  goods  is  entitled  to  a  lien  for  bis 
advances  in  making  the  purchase,  but  he  is  not  entitled  to  a  lien 
for  a  general  balance  due  him  from  his  principal.* 

429.  A  third  person,  to  whom  a  factor  has  intrusted  his 
principal's  goods  for  sale,  has  no  lien  on  them  as  against  the 
principal.8  The  relation  of  a  factor  to  bis  principal  is  one  of 
trust,  and  he  cannot  delegate  his  authority  to  another,  or  substi- 
tute another  in  his  place,  without  the  sanction  of  his  principal, 
express  or  implied.  A  transfer  of  the  goods  by  the  factor  to 
another,  whom  he  authorizes  to  act  in  his  place,  is  a  conversion 
of  the  goods  by  the  factor.  Tbe  principal  may  thereupon  sue  the 
factor  in  trover  for  the  conversion,  or,  waiving  the  tort,  lie  may 
Bue  him  in  assumpsit  for  the  value  of  the  goods.7 

The  lien  of  a  factor  is  a  personal  privilege,  and  cannot  be  set 
np  by  any  other  person  in  defence  to  an  action  by  the  principal. 
He  may  avail  himself  of  it  or  not,  as  he  pleases.8 

430.  If  a  factor  or  consignee  makes  a  general  assignment 
for  the  benefit  of  his  oreditors,  the  assignee  has  no  right  to  sell 
tbe  goods,  for  tbe  factor  or  consignee  cannot  delegate  his  author- 
ity to  another  without  the  consent  of  the  principal.  All  that 
passes  by  tbe  assignment  is  the  lien  on  the  goods.  The  assignee 
has  lawful  possession  of  the  goods  under  the  assignment,  but  this 

1  Frith  v.  Forba,  32  L.  J.  Ch.  10.  •  Phelps  v.  Sinclair,  S  N.  II.  554. 

*  G  iimey  u.  Sharp,  4  Taunt.  242.  '  Campbell  v.  Recvea,  S  Head,  KM. 

»  Mnir  v.  Fleming,  I  D.  &  R.  29.  ■  Holly  v.  Huggaford,  8  Pick-   73,  19 

*  Burn  v.  Brown,  2  Stark.  272.  Am.  Dec.  303. 

*  Da  Wolf  v.  liowland,  2  Fain*,  358, 
MB. 
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gives  him  no  right  to  assume  to  himself  the  entire  property,  or 
right  of  disposing  of  the  goods.  A  sale  of  the  goods  by  him  ia  a 
tortious  conversion  of  them.  His  legal  right  extends  no  further 
than  to  hold  the  goods  by  virtue  of  the  Hen,  or  to  foreclose  the 
lien  in  the  manner  provided  by  statute.1 

431.  Goods  received  after  death  of  principal.  —  Although 
the  death  of  the  principal  is  a  revocation  of  the  agent's  author- 
ity, yet  the  possession  of  goods  acquired  by  a  factor  after  the  death 
of  his  principal,  where  he  has  made  advances  upon  the  goods,  may 
entitle  him  to  a  lien.3 

Bat  if  the  factor  does  not  obtain  actual  or  constructive  posses- 
sion of  the  goods  till  after  the  death  of  the  principal,  he  has  no 
lien  for  an  existing  debt,  or  general  balance  of  account.8  Thus 
a  manufacturer  wrote  to  commission  merchants  to  whom  he  was 
indebted,  and  inclosed  an  invoice  of  goods  which  he  was  about 
to  ship  to  them,  but  died  before  the  letter  was  mailed  or  the 
goods  had  left  his  possession.  His  son  the  next  day  forwarded 
the  letter  and  the  goods,  and  the  merchant  sold  the  goods,  and 
gave  credit  for  the  proceeds  in  reduction  of  their  balance  of  ac- 
count against  the  manufacturer.  In  a  suit  against  them  by  the 
administrator  of  the  deceased,  it  was  held  that  they  must  pay 
over  the  proceeds  of  theBe  goods  to  the  administrator.* 

432.  A  factor  has  no  general  lien  on  goods  which  the  con- 
signor has  informed  him  belong  to  another  person  to  whose 
credit  he  is  directed  to  place  the  proceeds."  Dealers  in  livestock 
shipped  to  brokers  in  Chicago  certain  carloads  of  stock,  which 
had  been  purchased  with  the  money  of  a  banker  at  the  place  of 
shipment,  and  the  dealers  so  informed  the  broker,  and  directed 
him  to  place  the  proceeds  of  sale  to  the  credit  of  the  banker  in'  a 
certain  bank  in  Chicago,  in  accordance  with  their  custom  in  pre- 

1  Terry  v.  Bamberger,  44  Cona.  BBS,  sign  them,  and  id  intimation  of  ancb  in- 

14  Blatchf.  134 ;  Willard  o.  While,  10  N.  Motion  by  letter,  whilst  they  remain  in  the 

Y.  Supp.  170,  SS  Hun,  581.  actual  possession  end  custody  of  (be  con- 

1  Hammonds  v.  Barclay,  9  East,  937;  signor,  ii  not  sufficient  to  create  a  lien. 

Lempriero  p.  Paslej,  3  T.  R.  4B5.  In  the  present  case,  it  appears  that  the 

1  Cook  v.  Brannin,  87  Ky.  101,  7  8.  W.  goods  remained  on  the  premiaee  of  the  ia- 

Bep.  S77.  testate  at  the  lime  of  hia  decease,  and  were 

•  FanUB*.  Bontelle,  13  Met.  159, 185.  subsequently  forwarded  by  hie  noa."     Per 

"  Bat  before  auch  lien  attaches,  the  goods  Shew,  C-  J. 

must  hare  been  delivered  or  sent  to  the  *  Weymouth  e.  Boyer,  1  Tea.  Jr.  416, 

it  least  put  upon  their  tran  433  ;  Darlington  v,  Chamberlin,  130  111. 

nd  an  intention  so  to  can-  585, 13  N.  E.  Bep.  78. 
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§  438.]  LIENS   OF  FACTOBS,   ETC. 

vioua  transactions.  The  stock  really  belonged  to  the  banker, 
though  the  dealers  had  shipped  it  in  their  own  names  without 
consulting  him,  in  order  to  get  better  rates  of  freight.  The 
brokers  applied  the  proceeds  of  the  sale,  less  their  commissions, 
to  an  old  account  against  the  dealers  for  advances  made  to  them 
for  which  they  claimed  a  factor's  lien.  It  was  held  that  their 
claim  was  inadmissible  as  against  the  owner  of  the  stock.1 

A  consignee  who  receives  shipments  of  goods  upon  which  others 
have  made  advances,  and  taken  transfers  of  bills  of  lading  as 
security,  acquires  no  lien  upon  them  to  the  prejudice  of  those  who 
have  made  the  advances.1 

A  factor  and  consignee  who  has  received  property  with  know- 
ledge that  a  draft  has  been  drawn  against  him  for  the  proceeds 
by  the  consignor  in  favor  of  a  third  person  cannot  apply  the  pro- 
ceeds on  any  other  account.  Even  if  he  might  himself  enforce  a 
lien  for  a  general  balance  of  account,  he  cannot  retain  the  proceeds 
and  pay  the  same  over  to  a  firm  to  which  the  consignor  was  in- 
debted, though  the  consignee  is  a  member  of  that  firm.9 

433.  And  bo  if  the  agent  has  notice  of  the  bankruptcy  of 
his  principal,  or  of  his  assignment  for  the  benefit  of  hie  cred- 
itors, before  he  gets  possession  of  the  property,  be  cannot  hold  it 
under  a  claim  of  a  general  lien.4  But  if  he  has  received  a  bill  of 
lading  or  other  insignia  of  property  in  the  goods  before  notice 
of  his  principal's  bankruptcy,  he  is  not  divested  of  his  right  of 
lien,  though  he  has  such  notice  before  the  goods  actually  arrive, 
for  the  bill  of  lading  confers  title  and  constructive  possession. 
The  bankruptcy  of  the  principal  after  the  factor  has  received  the 
goods  does  not  divest  him  of  lus  lien." 

After  a  factor  has  obtained  possession  of  the  goods,  his  lien  is  not 
divested  by  an  attachment  of  them  by  a  creditor  of  his  principal.6 

•Darlington    v.    Chamberlin,    ISO   HI.  If  the  principal  before  his  insolvency  hai 

S85,  12  N.  E.  Bap.  7S.  transferred  the  gooda  to  the  factor  in  dia- 

■  First  Nit.  Bank  tr.  Ege,  109  N.  T.  ISO,  charge  pre  taato  of  the  lien  debt,  the  latter 

IS  N.  E.  Rep.  317.  is  not  bound  lo  *et  off  the  amount  of  «c- 

*  Fisher  r.  First  Nat.  Bank,  37  111.  A  pp.  commodation  drafls  drawn  by  the  princi- 
333.  pal  for  the  factor's  benefit,  which  were  not 

*  Copland  t\  Stein,  8  T,  11.  199;  Bob-  due  when  the  goods  were  so  transferred, 
ton  it.  Kemp,  4  Esp.  S33,  336.  Per  Lord  and  liave  not  been  paid  by  (be  principal. 
Ellen  borough,  C.  J.  Fourth  Nat.  Bank  v.  American  Mills  Co. 

*  Hudson  u.  Granger,  6  B.  k  Aid.  37 ;  137  U.  S.  334,  11  Sup.  Ct.  Rep.  as. 
Fourth  Nat.  Bank  p.  American  Mill*  Co.  •  Haxen  v.  Landrnm,  91  La.  Ann.  366. 
137  U.  8.  234,  11  Snp.  Ct.  Rep.  S3.  In    Indiana:    Goods   ■tiached    in    the 
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434.  Whether  a  consignee  has  a  lien  upon  goods  which 
have  been  wrongfully  consigned  to  him  depends  very  much 
upon  tbe  manner  in  which  the  consignment  is  made.1  A  carrier 
lias  no  lien  on  such  goods  for  freight  as  against  the  rightful 
owner,3  and  the  consignee  could  acquire  no  lien  as  against  such 
owner  by  paying  the  freight.  As  regards  the  duties  upon  goods 
imported  by  one  who  has  come  wrongfully  into  possession  of  the 
goods,  the  United  States  would  have  a  lien,  and  the  duties  mnat 
be  paid  if  the  goods  are  entered,  and  withdrawn  from  the  custody 
of  the  United  States  ;  but  this  lien  would  not  ordinarily  be  trans- 
ferred to  the  consignee  under  the  wrongful  consignment,  who  has 
paid  the  duties  and  received  the  goods,  for  no  lien  can  be  implied 
in  favor  of  one  who  acts  adversely  to  the  rights  of  the  owner.3 

But  the  owner  may  be  estopped  by  his  conduct  from  denying 
that  such  consignee  paid  the  duties  for  his  use  and  at  his  request. 
Tims,  if  the  owner,  intending  to  replevy  the  goods,  stands  by  and 
knowingly  allows  the  consignee,  who  honestly  believes  the  goods 
were  properly  consigned  to  him,  to  pay  the  customs  duties,  the 
owner  cannot  maintain  his  action  of  replevin  without  tendering 
the  amount  so  paid.  Under  such  circumstances  the  consignee 
obtains  an  equitable  lien  upon  the  goods  by  reason  of  such  pay- 
ment.1 

It  is  held,  however,  that,  although  the  consignor  has  obtained 
the  goods  by  means  of  fraudulent  representations,  a  factor  who 
has  in  good  faith  received  the  goods  for  sale,  and  made  advances 
upon  them  to  the  consignor,  acquires  a  valid  lien,  and  the  orig- 
inal vendor  cannot  obtain  them  from  him  without  paying  the 
advances.* 

But  a  factor  who  has  obtained  possession  of  the  property  on 
which  he  claims  a  lieu  by  means  of  misrepresentations,  or  in  any 
manner  which  makes  his  possession  unauthorized  or  tortious,  is 
not  entitled  to  a  lien.6 

hand  of  ■  consignee  shall  be  subject  to  a        '  Fooler  v.  Parsons,  U3  Mass.  401,9 
Bct  for  my  debt  doe  him  from  tbe  con-    N.  E.  Rep.  799,  per  Field,  J. 
•grwr.    It  3. 1881,  %  937.  a  g  304. 

InXasui:  When  properly  in  attached  *  Fowler  v.  Parsons,  143  Mam.  401,  9 
» tie  band*  of  ■  consignee  or  other  per-    N.  E.  Rep.  799. 

■on  having  a  prior  lien,  hii  lieu  thereon  '  Fowler  v.  Parsons,  143  Man.  401,  9 

"ball  not  be  affected  by  the  attachment.    N.  E.  Rep.  799. 
Camp.  Lewi  1SB5,  §  4609.  *  Williams  o.  Birch,  6  Bos*.  299. 

IttarUu:  tee  {437.  e  Madden  d.  Kernpster,   1   Camp.   12; 

Taylor  b.  Robinson,  S  Taunt.  648. 
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436.  A  consignee  who  has  insured  the  goods  on  which  he 
has  made  advances  has  a  lien  upon  the  insurance  money 
collected  by  him  for  a  loss  by  fire  without  his  fault,  though  the 
insurance  was  effected  for  the  benefit  of  the  consignor.  He  had 
a  lien  upon  the  goods,  and  when  these  were  destroyed  the  amount 
recovered  by  him  upon  their  loss  was  substituted  in  their  place, 
and  was  held  subject  to  the  same  lien.1 

436.  In  several  States  there  are  statutes  whioh  protect 
factors  in  their  dealings  with  consignors.  These  statutes  are 
generally  made  a  part  of  the  Factors'  Acts  of  these  States.  The 
general  purpose  of  the  factors'  acts  is  to  enable  third  persons  to 
deal  with  agents  intrusted  with  goods,  or  with  the  documents  of 
title  to  goods,  for  sale,  as  though  they  were  the  absolute  owners 
of  the  goods.9  The  same  acts  also  generally  afford  a  similar 
protection  to  factors  who  make  advances  to  consignors  upon  goods 
consigned. 

437.  Louisiana.8 — Every  consignee  or  commission  agent  who 
has  made  advances  on  goods  consigned  to  him,  or  placed  in  his 
hands  to  be  sold  for  account  of  the  consignor,  has  a  privilege  for 
the  amount  of  these  advances,  with  interest  aud  charges,  on  the 
value  of  the  goods,  if  they  are  at  his  disposal  in  his  store,  or  in  a 
public  warehouse,  or  if,  before  their  arrival,  he  can  show  by  a  bill 
of  lading  or  letter  of  advice  that  they  have  been  dispatched  to 
him.  Such  privilege  is  preferred  to  that  of  any  attaching  cred- 
itor on  the  goods  consigned  to  him,  for  any  balance  due  to  him, 
whether  specially  advanced  on  said  goods  or  not :  provided  they, 
or  an  invoice  or  bill  of  lading,  have  been  received  by  him  previous 
to  the  attachment.  This  privilege  shall  not  have  a  preference 
aver  a  privilege  preexisting  in  behalf  of  a  resident  creditor  of  this 
State-4 

Under  this  statute  giving  a  consignee  a  lien  by  way  of  pledge 
upon  goods  consigned  to  him  for  his  advances  upon  them,  if  he 
has  control  of  the  goods,  or  if  before  their  arrival  he  can  show 
by  a  bill  of  lading,  or  letter  of  advice,  that  they  have  been 
dispatched  to  him,  the  consignee,  after  receiving  such  letter  of 
advice,  or  a  bill  of  lading,  has  a  lien  which  cannot  be  defeated  by 
the  consignor's  drawing  a  draft  against  the  goods,  obtaining  a 

1  Johnson  e.  Campbell,  120  Man.  449.  *  Rev.  Lswn  1S84,  §  3887.    Sea  Bad- 

*  J  on™  on  Pledge*.,  J  333.  decks  v.  Spence,  23  La.  Aon.  387 ;  Mtien 

*  R.  Ci».  Coda  1870,  ait.  SM7.  v.  Landrnm,  21  La.  Aon.  356. 
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discount  of  it,  and  using  the  proceeds  for  the  purchase  of  the 
goods  bo  consigned.1 

438.  Maine.3  —  Every  person  in  whose  name  merchandise  is 
forwarded,  every  factor  or  agent  intrusted  with  the  possession  of 
any  bill  of  lading,  custom-house  permit,  or  warehouse-keeper's  re- 
ceipt for  the  delivery  of  such  merchandise,  and  every  such  fac- 
tor or  agent  not  having  the  documentary  evidence  of  title,  who 
is  intrusted  with  the  possession  of  merchandise  for  the  purpose 
of  smle,  or  as  security  for  advances  to  be  made  thereon,  shall  be 
deemed  the  true  owner  thereof,  so  far  as  to  give  validity  to 
any  lien  or  contract  made  by  snch  shipper  or  agent  with  any 
other  person  for  the  sale  or  disposal  of  the  whole  or  any  part  of 
snch  merchandise,  money  advanced,  or  negotiable  instrument,  or 
other  obligation  in  writing,  given  by  such  person  upon  the  faith 
thereof. 

No  person  taking  such  merchandise  in  deposit  from  such  agent 
as  security  for  an  antecedent  demand  shall  thereby  acquire  or 
enforce  any  right  or  interest  therein  other  than  such  agent  could 
then  enforce.  But  the  true  owner  of  such  merchandise,  upon 
repayment  of  the  money  so  advanced,  restoration  of  the  security 
so  given,  or  satisfaction  of  all  legal  liens,  may  demand  and  re- 
ceive his  property,  or  recover  the  balance  remaining  as  the  pro- 
dace  of  the  legal  sale  thereof,  after  deducting  all  proper  claims 
and  expenses  thereon. 

439.  Maryland.8  —  Any  person  intrusted  with  and  in  posses- 
sion of  any  bills  of  lading,  storekeeper's  or  inspector's  certificates, 
order  for  the  delivery  of  goods,  or  other  document  showing  pos- 
session, shall  be  deemed  the  true  owner  of  the  goods,  wares,  or 
merchandise  described  therein,  so  far  as  to  give  validity  to  any 
contract  thereafter  to  be  made  by  such  person  with  any  other 
person  or  body  corporate  for  the  sale  or  disposal  of  the  said 
goods,  wares,  or  merchandise,  or  for  the  pledge  or  deposit  thereof 
as  a  security  for  any  money  or  negotiable  instrument  advanced 
or  given  on  faith  of  such  documents,  or  either  of  them :  provided, 
that  such  person  or  body  corporate  shall  not  have  notice,  by 
such  document  or  otherwise,  that  the  person  so  intrusted  is 
not  the  actual  and  bond  fide  owner  of  such  goods,  wares,  and 
merchandise. 

1  Helm  r.  Merer,  30  La.  Ann.  9+3.  *  Pub.  G.  L.  IMS,  art.  2,  |  3. 

1  H.  8.  1883,  cb.  31,  JS  1-3- 

263 


3igitizeC  by  GOOgle 


§§  440,  441.]  LIENS  OP   FACTORS,   ETC. 

If  any  person  or  body  corporate  shall  take  any  goods,  wares,  or 
merchandise,  or  any  document  mentioned  in  tbe  foregoing  clause, 
in  deposit  or  pledge  from  any  person  so  intrusted  with  the  same, 
or  to  whom  the  same  may  be  consigned,  or  who  may  be  intrusted 
with  and  in  possession  of  any  such  bill  of  lading,  storekeeper's 
or  inspector's  certificate,  order  for  the  delivery  of  goods,  or  other 
such  document  showing  possession,  without  notice,  as  a  security 
for  any  debt  or  demand  existing  before  the  time  of  such  deposit 
or  pledge,  then  Such  person  shall  acquire  such  right,  title,  or  in- 
terest as  was  possessed  and  might  have  been  enforced  by  the 
person  from  whom  he  received  the  same,  and  no  more. 

440.  Massachusetts.1 — Every  person  in  whose  name  mer- 
chandise is  shipped  for  sale  by  a  person  in  the  lawful  possession 
thereof  at  the  time  of  the  shipment  shall  be  deemed  to  be  the 
true  owner  thereof  so  far  as  to  entitle  the  consignee  to  a  lien 
thereon  for  money  advanced,  or  securities  given  to  the  shipper 
for  one  on  account  of  such  consignment,  unless  the  consignee,  at 
or  before  the  time  when  he  made  the  advances  or  gave  the  securi- 
ties, bad  notice,  by  the  bill  of  lading  or  otherwise,  that  tbe  shipper 
was  not  the  actual  and  bond  fide  owner. 

When  a  person  intrusted  with  merchandise,  and  having  author- 
ity to  sell  or  consign  tbe  same,  ships  or  otherwise  transmits  or 
delivers  it  to  any  other  person,  such  other  person  shall  have  a 
lien  thereon  for  any  money  or  merchandise  advanced,  or  nego- 
tiable security  given  by  him,  on  the  faith  of  such  consignment, 
to  or  for  the  use  of  the  person  in  whose  name  such  consignment 
or  delivery  was  made ;  and  for  any  money,  negotiable  security, 
or  merchandise  received  for  the  use  of  the  consignee  by  the  per- 
son in  whose  name  such  consignment  or  delivery  was  made,  if 
such  consignee  had,  at  the  time  of  such  advance  or  receipt,  prob- 
able cause  to  believe  that  the  person  in  whose  name  the  mer- 
chandise was  shipped,  transmitted,  or  delivered  was  the  actual 
owner  thereof,  or  bad  a  legal  interest  therein  to  the  amount  of 
said  lien. 

441.  New  York2  and  Ohio.8  —  Every  person  in  whose  name 
any  merchandise  shall  be  shipped  shall  be  deemed  the  true  owner 
thereof,  so  far  as  to  entitle  the  consignee  of  such  merchandise 
to  a  lien  thereon :  1.    For  any   money   advanced  or  negotiable 

1  P.  S.  18B2,  Oh.  71,  §§  1,  9.  "  B.  S.  1892,  §J  32U,  3315. 

1  4  R.  S.  1SB9,  8th  ed.  p.  2S17,  £  1. 
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security  given  by  such  consignee,  to  or  for  the  nse  of  the  per- 
son in  whose  name  such  shipment  shall  have  been  made ;  and, 
2.  For  any  money  or  negotiable  security  received  by  the  person 
in  whose  name  such  shipment  shall  have  been  made  to  or  for 
the  use  of  such  consignee.  The  lien  so  provided  for  Bball  not 
exist  where  Buch  consignee  shall  have  notice,  by  the  bill  of  lading 
or  otherwise,  at  or  before  the  advancing  of  any  money  or  secu- 
rity by  him,  or  at  or  before  the  receiving  of  such  money  or 
security  by  the  person  in  whose  name  the  shipment  shall  have 
been  made,  that  such  person  is  not  the  actual  and  bond  fide  owner 
thereof. 

442.  Pennsylvania.1 — Whenever  any  person  intrusted  with 
merchandise,  and  having  authority  to  sell  or  consign  the  same, 
shall  ship  or  otherwise  transmit  the  same  to  any  other  person, 
such  other  person  shall  have  a  lien  thereon :  1.  For  any  money 
advanced  or  negotiable  security  given  by  him  on  the  faith  of  such 
consignment  to  or  for  the  use  of  the  person  in  whose  name  such 
merchandise  was  shipped  or  transmitted ;  2.  For  any  money  or 
negotiable  security  received  for  the  nse  of  such  consignee  by  the 
person  in  whose  name  such  merchandise  was  shipped  or  trans- 
mitted. But  such  lien  shall  not  exist  for  any  of  the  purposes 
aforesaid,  if  such  consignee  shall  have  notice,  by  the  bill  of  lad- 
ing or  otherwise,  before  the  time  of  such  advance  or  receipt,  that 
the  person  in  whose  name  such  merchandise  was  shipped  or  trans- 
mitted is  not  the  actual  owner  thereof. 

443.  Rhode  Island.2  —  The  consignee  of  merchandise  shipped 
shall  have  a  lien  thereon  for  any  money  or  negotiable  security 
by  him  advanced  upon  the  faith  of  such  shipment  to,  or  for  the 
nse  of,  the  person  in  whose  name  the  shipment  shall  have  'been 
made,  in  the  same  manner,  and  to  the  same  extent,  as  if  such 
person  were  the  true  owner  thereof:  provided,  at  the  time  of 
the  advance,  the  consignee  shall  have  no  notice  or  knowledge 
that  the  shipper  was  not  the  true  owner  of  such  merchandise. 

444.  Wisconsin.3  —  Every  consignee  of  property  shall  have  a 
lien  thereon  for  any  money  advanced  or  negotiable  security  given 
by  him  to  or  for  the  use  of  the  person  in  whose  name  the  ship- 
ment of  such  property  is  made,  and  for  any  money  or  negotiable 
security  received  by  such  person  for  his   use,  unless  he   shall, 

1  Brighlly'R  Pardon's  Dig.  1889,  p.  773.        *  AddoI.  State.  1889,  |$  3345-3347, 
*  P.  S.  18BH,  ch.  136,  i  1. 
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before  advancing  amy  anch  money,  or  giving  such  security,  or 
before  it  ia  go  received  for  his  use,  have  notice  that  such  person 
is  not  the  actual  owner  thereof. 

Every  factor,  broker,  or  other  agent  intrusted  by  the  owner 
with  the  possession  of  any  bill  of  lading,  custom-house  permit, 
warehouse  receipt,  or  other  evidence  of  the  title  to  personal  prop- 
erty, or  with  the  possession  of  personal  property  for  the  purpose 
of  sale,  or  as  security  for  any  advances  made  or  liability  by  him 
incurred  in  reference  to  such  property,  shall  have  a  lien  upon 
suoli  personal  property  for  all  audi  advances,  liability  incurred,  or 
commissions  or  other  moneys  due  him  for  services  as  sucli  factor, 
broker,  or  agent,  and  may  retain  the  possession  of  such  property 
until  such  advances,  commissions,  or  moneys  are  paid,  or  such 
liability  is  discharged.1 

III.   What  Indebtedness  is  Secured. 

445.  A  debt  due  from  the  principal  to  the  agent  is  the 
foundation  of  the  agent's  lien.  The  debt  must  be  certain  and 
liquidated.  A  liability  of  an  agent  as  surety  for  his  principal 
does  not  entitle  him  to  a  lien,  in  the  absence  of  an  express  con- 
tract,2 unless  this  liability  is  connected  with  the  agency. 

The  debt  must  be  one  contracted  in  the  agent's  business.  It 
is  usually  limited  to  advances,  expenses,  and  commissions  incurred 
in  this  business.  The  debt  which  is  covered  by  the  lien  is  not 
limited  to  the  advances  and  charges  pertaining  to  a  particular 
consignment;  but  the  lien  covers  the  grand  balance  of  account 
between  the  parties  in  their  relation  of  principal  and  factor. 

If  a  consignee  pays  freight  on  goods  which  prove  not  to  be  of 
the  quality  ordered,  he  has  a  lien  for  the  freight  as  against  the 
seller.8 

446.  The  lien  oovers  interest  upon  the  debt  as  well  as  tbe 
debt  itself,  though  this  be  payable  immediately,  but  the  factor 
is  permitted  or  requested  to  defer  the  sole  of  the  goods  in  his 
possession.4 

1  This  Bt stole  applies  to  receipts  given  Price  ».  Wisconsin  Murine  *  Fire  lot.  Co. 

by  private  warehouses,  and  not  merely  to  43  Wis.  267. 

banded  warehouses.    In  this   respect  the  s  Drink w iter  v.  Goodwin,  I  Cowp.  151 ; 

statute  is  construed  differently  from   the  Hammonds  ■>.  Barclay,  S  East,  1ST. 

New  York  statute,   from    which  that  of  *  Coit  v.  Schwartz,  89  Kan*.  344. 

Wisconsin    was  taken ;   for  in  the   Litter  *  Ex  parte    Kensington,    I    Deaf.    S3  ; 

State  there  are  no  bonded   warehouses.  Heinz  v.  Peine,  6  Rob.  430. 
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447.  The  debt  mast  be  due  from  the  owner  of  the  goods 
which  the  factor  retains  by  virtue  of  his  lien,1  unless  the  debt  be 
in  the  form  of  negotiable  paper  of  a  third  person,  transferred  to 
the  factor  by  the  owner  of  the  goods,  or  the  factor  is  employed  by 
an  agent  for  an  undisclosed  principal.  If  a  broker  effects  insur- 
ance in  ignorance  that  the  person  who  employs  him  is  not  the 
owner  of  the  property  insured,  but  is  Acting  for  another,  he  has 
a  lien  for  the  balance  of  account  due  him  from  the  person  who 
employs  him.  He  is  supposed  to  have  made  advances  on  the 
credit  of  the  policy  which  is  allowed  to  remain  in  his  hands.'  If 
the  broker  receives  notice  that  a  third  person  is  interested  in  the 
policy,  his  lien  upon  it  is  limited  to  the  amount  of  his  general  bal- 
ance at  that  time.8 

A  merchant,  after  advising  his  factor  of  an  intended  consign- 
ment of  oats,  and  drawing  upon  him  in  anticipation,  indorsed  the 
bill  of  lading  to  a  third  person.  The  latter  sent  the  bill  of  lad- 
ing to  the  factor  first  mentioned,  who  took  possession  of  the 
cargo  and  paid  the  freight.  It  was  held  that  the  factor  had  no 
lien  on  the  cargo  for  his  advances,  because  he  held  the  goods,  not 
as  agent  of  the  person  to  whom  he  made  the  advances,  but  as  the 
agent  of  the  person  from  whom  he  received  the  bill  of  lading.4 

And  so  if  an  insurance  broker  effects  a  policy  in  the  name  of 
an  agent  employed  by  the  master  of  a  vessel,  the  agency  being 
known  to  the  broker,  he  cannot,  upon  collecting  the  amount  of  a 
loss  under  the  policy,  retain  it  for  a  debt  due  to  him  from  the 
agent."  The  employer  is  to  be  taken  as  the  principal  until  the 
contrary  is  proved,  and  knowledge  of  the  agency  is  brought  home 
to  the  insurance  broker.8 

446.  A  factor  cannot  claim  a  lien  for  debts  not  due  to 
himself,  but  to  his  principal  Thus,  a  faetor  sold  goods  of  his 
principal  in  his  own  name  to  a  purchaser  who  did  not  pay  for 
them  at  the  time,  but  sent  other  goods  to  the  factor  to  be  sold  for 
him,  never  having  employed  him  as  a  factor  before.  This  purchaser 
then  became  bankrupt,  and  his  assignees  claimed  the  goods  sent 

1  Barry   v.   Longmore,   1 2   Ad.  *   El.  *  Brace  v.  Wait,  3  M.  &.  W,  18. 

•39.  »  Foster   ».   Hojrt,  S  Johns.  Cas.  3*1. 

1  Wcrtwooil  o.  Bell,  4  Camp.  349 ;  Mann  ijeo  {  433. 

».  Forrester,  4  Camp.  BO,  per  Ellen  borough,  «  Weatwood  ».  Bel),  4  Camp.   SSI,  1 

C.  J.  Holt,  132,   per  Gibbi,  C.  J.;  Miami  ». 

*  Mann  ■>.  Forrester,  4  Camp.  BO.    See  Henderson,  1  Eaat,  339. 
Lbtj  f.  Barnard,  8  Taunt.  14V. 
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by  him  to  the  factor,  and  which  remained  unsold,  tendering  the 
charges  upon  them.  The  factor  refused  to  deliver  the  goods, 
claiming  a  lien  upon  them  for  the  price  of  the  goods  sold  by  him 
to  the  bankrupt.  There  whs  then  a  balance  due  the  factor  from 
hia  first  principal.1  It  was  held  that  the  assignees  of  the  bankrupt 
were  entitled  to  recover. 

449.  A  factor  has  no  lien  for  a  debt  due  from  his  prin- 
cipal before  he  became  his  factor,  unless  it  was  contracted  in 
anticipation  of  the  relation  of  principal  and  factor.  "I  do  not 
find,"  said  Chamhre,  Justice,2  "any  authority  for  saying  that  a 
factor  has  any  general  lien  in  respect  of  debts  which  arise  prior 
to  the  time  at  which  his  character  of  factor  commences;  and  if 
a  right  to  such  a  lien  is  not  established  by  express  authority,  it 
does  not  appear  to  me  to  fall  within  the  general  principle  upon 
which  the  liens  of  factors  have  been  allowed.  It  seems  to  me 
that  the  liens  of  factors  have  been  allowed  for  the  convenience  of 
trade,  and  with  a  view  to  encourage  factors  to  advance  money 
upon  goods  in  their  possession,  or  which  must  come  to  tbeir  hands 
as  factors;  but  debts  which  are  incurred  prior  to  the  existence  of 
the  relation  of  principal  and  factor  are  not  contracted  upon  this 
principle."  To  give  a  lien  for  such  debts  would,  he  says,  operate 
the  contrary  way,  since  it  would  tend  to  prevent  insolvent  per- 
sons from  employing  their  creditors  as  factors,  lest  the  goods 
intrusted  to  them  should  be  retained  in  satisfaction  of  former 
debts. 

A  factor's  Hen  for  a  general  balance  rests  on  the  custom  of 
trade,  and  nothing  can  fall  within  the  custom  of  trade  but  what 
concerns  the  trade.  Therefore  collateral  obligations,  suuh  as 
money  due  for  rent,  are  not  within  the  custom  which  authorizes  a 
factor  to  retain  for  a  general  balance.9 

The  factor's  lien  does  not  cover  the  price  of  goods  sold  by 
the  factor  to  his  principal.     It  does  not  cover  any  debt  not  con- 

1  Houghton  v.  Matthews,  3  Bo*.  &  Pill.  61,   per  EHenboroogh,  C.  J.  ;    Olive  r. 

486.     Lord  Alvanley,   C.   J.,  disputed.  Smith,  S  Taunt.  56;  Walker  o.  Birch.fi 

being   of  opinion    that    the    moment   the  T.  K.  268;  Stevens  v.  Hobbina,  12  Mais. 

goads  wero  leal,  the  relation  of  principal  180,  162  ;  Sturgia  o.  Slacum,  IB  Pick.  36, 

and  factor  arose,  and  when  that  relation  40,  per  Wilde,  J. 

commenced,  the  right  to  a  genera)   lien  *  Huughtoo  v.  Matthews,  3  Boa.  t  I'nl. 

attached.  486,  494.  per  Heath,  J. ;  Ex  part*  Deese, 

a  Houghton  it.  Matthew*,  3  Boa.  &  Pul.  1  Alk.  229. 
4S5,  488;  Mann  v.  Forrester,  4  Camp.  60, 
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nected  with  the  general  purposes  of  the  relation  of  principal  and 
agent.1 

460.  The  lien  covers  acceptances  aa  well  as  advances  in 
money.  An  agent  or  consignee  to  whom  goods  are  consigned 
for  sale  under  an  agreement  that  he  will  accept  bills  drawn  upon 
liim  for  the  amount,  has  a  lien  on  the  goods  for  the  amount  of 
his  acceptances,  and  is  entitled  to  retain  the  goods  until  the  ac- 
ceptances are  paid.  It  is  a  necessary  inference  in  such  case  that 
the  drafts  are  to  he  drawn  on  the  credit  of  the  goods,  and  that 
the  consignee  is  to  have  a  lien  on  the  goods  to  secure  him  against 
his  acceptances.  If  the  consignee  had  upon  the  request  of  the 
consignor  advanced  money  upon  the  goods,  he  would  clearly 
have  had  a  lien  upon  the  goods  to  secure  his  advances;  and  his 
acceptances  amount  in  fact  to  advances.3  The  debt  need  not  be 
payable  immediately.  The  factor  may  retain  goods  to  meet  his 
liability  upon  an  acceptance  payable  at  a  future  time.8 

451.  Lien  for  duties  paid.  —  There  is  a  lien  in  favor  of  the 
government  upon  goods  in  its  possession  for  the  duties  due 
thereon  ;  but  the  lien  is  restricted  to  the  duties  upon  the  partic- 
ular goods.4  The  consignee  cannot  take  the  goods  nntil  he  has 
paid  the  duties.  Neither  can  the  creditor  of  the  owner  by  any 
attachment  or  other  process  take  the  goods  out  of  the  possession 
of  the  officer  of  customs  by  attachment  or  other  process  until  the 
lien  for  duties  be  actually  discharged.' 

The  owner's  property  in  the  goods  is  not  divested  by  the  pos- 
session of  the  United  States  for  the  purpose  of  maintaining  the 
Hen  for  duties.  That  possession  is  not  adverse  to  the  title  of  the 
owner,  and,  indeed,  nitty  be  properly  deemed  not  so  much  an  ex- 
clusive as  a  concurrent  and  mixed  possession  for  the  joint  benefit 
of  the  owner  and  of  the  United  States.     It  leaves  the  owner's 

1  Thnchcr  tr.  Honnnhs,  i  Rob.  407.  held  aa  an  indemnity  against  the  drafts? 

1  Nagle  B.  McFeeters,  97  N.Y.198,202.  There  could  have  been  no  other  under- 

"  Here  whs  the  principal  consigning  goods  standing,  and  no  other  legal  effect  can  be 

to  his  ugi-nts  to  sell,  under  an  agreement  given   to   the   arrangement."    Per  Earl, 

that  be  *boold  be  permitted  to  draw  upon  J.    See,  alio,  Eaton  ».  Truesduil,  52  III 

them  drafts  which  the/  were  to  accept  for  307. 

his  accommodation,  to  the  amount  of  the  *  Hammonds  v.  Barclay,  2  Rait,  327. 

good*  thus  consigned.     What  is  the  legal  *  Dennie  v.  Harris,  9  Pick.  364 ;  Meeker 

inference  from    such   a    stale    of    facts?  c.  Wilson,  1  Gall.  419 ;  Diss  v.  Boiichaud, 

What  other  inference  can  there  he,  except  10  Paige,  445  ;  Gnesnard  v.  Louisville  & 

that  the  drafts  were  drawn  on  the  credit  Nashville  R.  R.  Co.  IS  Ala.  4S3, 457. 

of  the  goods,  and  the  goods  were  to  be  *  Harris  v.  Dennie,  3  Pet.  292. 
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right  to  the  immediate  possession  perfect  the  moment  the  lien  for 
the  duties  is  discharged.  And  if  he  tenders  the  duties,  or  the 
proper  security  therefor,  and  the  collector  refuses  the  delivery  of 
the  goods,  it  is  a  tortious  conversion  of  the  property,  for  which  an 
action  of  trespass  or  trover  will  lie.1 

452.  Though  the  debt  has  been  barred  by  the  statute  of 
limitations,  a  lien  for  such  debt  attaches  to  goods  of  the  prin- 
cipal which  afterwards  come  into  the  agent's  hands,  for  the  debt 
is  not  discharged  by  the  statute,  but  only  the  remedy  by  action  ; 
he  has  a  subsisting  demand,  and  therefore  if  goods  come  into  his 
possession  he  has  the  remedy  in  his  own  hands,  and  has  no  oc- 
casion for  an  action.3 

IV.  For  Advances  on  Cropt. 

463.  By  common  law,  one  who  advances  money  or  sup- 
plies to  a  farmer  or  planter  to  enable  him  to  make  a  crop  ac- 
quires no  lien  upon  i he  crop  for  such  advances.8  Such  a  lien  may, 
however,  be  created  by  express  agreement,4  and  in  some  States 
it  is  given  by  statute.  Such  a  lien  is  commonly  called  an  agri- 
cultural lien. 

454.  Alabama.5  —  Whenever  advances  in  horses,  moles,  oxen, 
or  necessary  provisions,  farming  tools  and  implements,  or  money 
to  purchase  the  same,  shall  be  made  by  any  person  to  any  other 
person  in  this  State,  and  such  advance  shall  be  obtained  by  the 
latter,  to  enable  him  to  make  a  crop,4  and  it  shall  be  declared  in 
a  written  note  or  obligation  for  the  same,  given  by  the  person 
to  whom  such  advance  is  made,  that  the  same  was  obtained  by 

t  Conard  v.  Pacific  Int.  Co.  6  Pet.  262;  tonal   property   conveying    cropj    to   be 

Conard  v.  Atlantic  Ina.  Co.  1  Pet.  386 ;  grown,  with  other  property,  is  valid  and 

Conurd  v.  Nicoll,  4  Pet.  391.  operative  as  a  mortgage,  and  take!  effect, 

1  Spears  v.  Hartly,  3  Esp.  81,  62,  per  as   against  subsequent  purchasers,  from 

Lord  Eldan  ;  Higgins  «.  Scott,  2  B.  &  Ad.  the  time  of  its  first  admission  to  record  aa 

418,  414.  a  mortgage.     Dawson  v.  Biggins,  30  Ala. 

a  Franklin  v.  Mejer,  36  Ark.  96.  49  ;  Ellis  ft  Martin,  60  Ala.  394 ;  Hamil- 

*  Bell  b,  RadclifT,  32  Ark.  645.  ton  v.  Unas,  77  Ala.  183. 

*  Code  1876,  §§  3286-3288.  Reenacted  *  The  statutory  lien  extends  only  to  the 
as  to  certain  counties.  Acta  1886-1887,  crops  of  the  current  year,  although  the  in- 
p.  164.  ttrument  may  purport  (o  give  a  lien  for 

An  instrument  which  does  not  contain    that  year  and  the  next  ensuing  year.   Boa- 
words  essential  to  constitute  a  statutory    well  p.  Carlisle,  55  Ala.  554. 
lien,  if  in  the  form  of  a  mortgage  of  per. 
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him  bond  fids 1  for  the  purpose  of  making  a  crop,1  and  that  with- 
out such  advance  it  would  not  be  in  the  power  of  such  person  to 
procure  the  necessary  team,  provisions,  and  farming  implements 
to  make  a  crop,  the  advance  so  made,  or  the  amount  thereof, 
shall  be  a  lien  on  such  crop,  and  on  the  stock  bought  or  furnished 
with  the  money  so  advanced  ;  and  sach  lien  shall  have  preference 
of  all  other  liens,  except  that  for  the  rent  of  the  land  on  which 
Bach  crop  may  be  made,  and  that  for  advances  by  the  landlord  to 
make  the  crop.8 

The  lien  must  be  recorded  in  the  office  of  the  judge  of  pro- 
hate  of  the  county  within  sixty  days  from  the  making  of  the 
same. 

Any  person  having  such  lien  has  the  same  rights  and  remedies 
to  enforce  it  as  landlords  have  for  the  collection  of  rents. 

465.  Georgia.1  —  A  lien  is  established  in  favor  of  merchants, 
factors,  and  others  who  furnish  clothing,  medicines,  supplies,  or 
provisions  for  the  support  of  families,  or  medical  services,  tuition, 

1  The  language  of  the  statute  must  be  Carter  o.  Wilson,  61  Alt.  434 ;  Sennets- 

Strictly  pursued,  and   therefore   •  recital  ler  D.  Gains,  68  Ala.  956  ;  Bell  v.  Hurst,  75 

that  the  "  advances  were  made  me  to  sua-  Ala.  44. 

hie  me  to  make  a  crop  the  present  year"  *  This  lieu  is  snperior  to  a  prior  mort- 
is not  sufficient.  Dawson  v.  Higgins,  90  gage  of  the  crop  given  only  for  an  ante- 
Ala.  49.  cedent  debt     Hamilton  o.  Mass,  77  Ala. 

*  It  is  essential  to  a  valid  lien  for  sach  233. 

advances  that  iheyshonld  actually  be  made  If  a  merchant  snei  out  an  attachment 

in  goad  faith,  for  the  specified  purpose.    A  to  enforce  his  lieu  for  advances,  and  the 

stranger  to  the  contract,  not  being  bound  landlord  becomes  surety  for  his  tenant 

by  its  recitals,  may  show  that  they  are  on  a  replevin  bond,  he  is  estopped  to  deny 

■ntrue,  and  that  the  instrument  was  in  the  liability  of  the  property  to  the  attach- 

fact  giren  to  secure  an  antecedent  debt.  ment.    Brown  v.  Hamil,  76  Ala.  506. 

Boswell  c.  Carlisle,  55  Ala.  554.  This  lien  is  enforced  by  attachment. 

Tbe  person  making  the  advances  it  not.  This  remedy  is  subject  to  the  same  limit*- 

however,  required  to  see  to  their  proper  tions  and  restrictions  that  are  imposed  on 

application,  cor  is  he  responsible  for  any  the  landlord  (see  cb.  xii.),  and  can  only 

misappli cation   made  without  his  know-  be  issued  upon  an  affidavit  which,  upon  a 

ledge  or  consent.    Boswell  b.  Carlisle,  55  fair  construction,  discloses  the  eaisience 

Ala.  554.  of  a  particular  contract  within  the  terms 

If  tbe  note  or  obligation  be  intentionally  of  the  statute,  and  a  state  of  facts  wbich 

made  to  include  a  debt  not  contracted  for  authorizes  the  Issue  of  the  writ  upon  that 

tbe  purpose  of  making  a  crop,  but  for  a  contract.    Elexuer  a.  Dickenon,  65  Ala. 

separate  and  distinct  purpose,  and  the  1 89. 

debt  so  included   constitutes  a  material  *  R.  Code  1S83,  S§  1979,  1978.    This 

portion  oC  the  consideration,  the  statutory  statute,  which  also  applies  to  landlords 

lieu  on  the  crop  i>  vitiated.    Comer  r.  furnishing  supplies,  U  stated  fully  in  ch. 

Daniel,  69  Ala.  434 ;  Pearson  v.  Evans,  61  xii.  infra. 
Ala.  416;  Collier  >.  Faulk,  69  Ala.  58; 
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or  school-books.  They  have  the  right  to  secure  themselves,  from 
the  crops  of  the  year  in  which  such  things  are  furnished,  upon 
such  terms  aa  may  be  agreed  upon  by  the  parties.  The  contract 
must  be  in  writing.1 

The  lien  of  the  landlord  has  priority;3  but  if  the  crop  be  de- 
livered into  the  possession  of  a  factor  or  of  his  agent,  he  has  a 
lien  upon  it  at  common  law.  In  snch  case  his  lien  is  superior  to 
that  of  a  landlord  for  the  rent  of  the  land  upon  which  the  cotton 
is  raised,  if  the  landlord's  lien  has  not  been  foreclosed  and  the 
factor  has  no  notice  of  it.8 

The  lien  given  to  merchants  and  factors  upon  growing  crops 
does  not  cover  money  advanced  with  which  the  planter  is  to  pur- 
chase provisions  and  supplies;  and  a  note  given  for  money, 
which  upon  its  face  recites  that  the  money  is  to  be  used  to  pur- 
chase provisions,  does  not  create  a  debt  which  is  secured  by  the 
Hen.* 

The  affidavit  to  foreclose  such  lien  must  state  that  the  deponent 
is  either  a  factor  or  a  merchant,  and  that,  as  such,  he  has  furnished 
either  provisions  or  commercial  manures,  or  both,  to  the  defendant ; 
and  it  must  also  state  the  terms  upon  which  such  supplies  were 
furnished.'  It  must  also  aver  a  demand  of  payment  of  the  debt 
and  a  refusal  to  pay,  and  that  the  lien  is  prosecuted  within  one 
year  after  the  debt  became  due.6 

466.  In  Louisiana7  a  privilege  is  given  for  debts  incurred  for 
necessary  supplies  furnished  to  any  farm  or  plantation  on  the  pro- 
duct of  the  last  crop  and  the  crop  in  the  ground.     This  privilege 

1  Inasmuch  as  it  ia  one  of  the  condt-  '  Civ.  Code,  art.  3184  ;  Wood  c.  Csllo- 
tiana  of  a  valid  crop  lieu  that  it  should  be  way,  ai  La.  Ann.  471. 
created  by  a  f pedal  contract  in  writing,  The  constitution  provide!  that  "no 
that  fact  ahould  be  alleged  in  the  plain-  mortgage  or  privilege  shall  affect  third 
tiff'*  affidavit  to  foreclose  the  lien.  The  persona,  unless  recorded  in  the  pariah 
affidavit  must  state  all  the  [acts  necessary  where  the  property  to  be  affected  is  sit- 
to   constitute    a   valid    lien.      Powell    c.  Bated." 

Weaver,  56  Ga,  288.  Consequently  a  privilege  in  favor  of  a 

'  Coda,  <j  1977.  merchant  for  supplies  furnished  a  planter 

1  Clurk  v.  Dobbins,  52  Ga.  696.  must  be  recorded  ia  the  book  of  mort- 

*  Sanlnbiiry  it.  Eaion,  47  Ga.  617.  See  gages  and  privileges  in  order  to  have  ef- 
Spcer  ti.  Hart,  45  Ga.  113.  See,  also,  feet  against  third  persons.  White  v.  Bird, 
Dart  v.  Hayhew,  60  Ga.  104.  23  La.  Ann.  270. 

*  Toole  c.  Jowers,  49  Ga.  299.  The  recording  of  a  privilege  too  late 

*  Callaway  o.  Wulla,  64  Ga.  167;  An-  ia  equivalent  to  not  recording  it  at  all, 
derson  b,  Beard,  64  Ga.  137.  so  far  as  seising  creditors  are  concerned. 

Lapene  v.  Meegel,  26  L*.  Ann.  80. 
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most  be  confined  to  the  crop  cultivated,  standing,  or  being  gath- 
ered and  taken  off  at  the  time  the  supplies -were  furnished.  It 
cannot  be  extended  to  the  crop  subsequently  planted,  and  sold 
with  the  plantation  to  a  third  party.1 

A  privilege  in  favor  of  one  who  furnishes  supplies  to  a  plan- 
tation springs  only  from  the  law  that  confers  it.  It  cannot  be 
the  subject  of  contract.  An  acknowledgment  that  a  creditor  has 
a  privilege  on  a  crop  cannot,  therefore,  be  recognized  as  con- 
ferring a  lien  on  it,  unless  it  be  shown  that  lie,  the  creditor,  has. 
furnished  the  supplies  to  make  it.2 

It  is  also  provided s  that  the  appointments  or  salaries  for  the- 
overseer  for  the  current  year  are  a  privilege  on  the  crops  of  the 
year  and  the  proceeds  thereof ;  debts  due  for  necessary  supplies 
furnished  to  any  farm  or  plantation,  not  including  articles  fur- 
nished and  which  were  sold  to  laborers ;  and  debts  due  for  money 
actually  advanced  and  used  for  the  purchase  of  necessary  sup- 
plies ;  and  the  payment  of  necessary  expenses  for  any  farm  or 
plantation,  are  privileges  on  the  crops  of  the  year  and  the  pro- 
needs  thereof. 

The  privileges  granted  to  the  overseer,  tbe  laborers,  the  fur- 
nishers of  supplies,  and  the  party  advancing  money  necessary  to 
carry  on  any  farm  or  plantation,  shall  be  concurrent,  and  shall 
□ot  be  divested  by  any  prior  mortgage,  whether  conventional, 
legal,  or  judicial,  or  by  any  seizure  and  sale  of  the  land  while  the 
crop  is  on  it. 

All  the  privileges  on  the  growing  crop  in  favor  of  the  class  of 
persons  mentioned  shall  be  concurrent,  except  that  in  favor  of 
the  laborer,  which  shall  be  ranked  as  tbe  first  privilege  on  the 
crop. 

467.  North  Carolina.4  —  If  any  person  shall  make  any  ad- 
vances, either  in  money  or  supplies,  to  any  person  who  is  en- 
gaged in,  or  about  to  engage  in,  the  cultivation  of  the  soil,  tbe 
person  so  making  such  advance  shall  be  entitled  to  a  lien  on  the 
crops  which  may  be  made  during  the  year  upon  the  land  in  the 
cultivation  of  which  the  advances  so  made  have  been  expended, 
in  preference  to  all  other  liens  existing  or  otherwise,  to  the  ex- 
tent of  such  advances : 6  provided  an  agreement  in  writing  shall 

1  McCntenonftWilkinion,  18.1*.  Ann.  ■  Her.  Laws  1884,  f)  3873, 8874,  3875. 

483 ;  Given  r.  Alexander,  25  La.  Ann.  71.  *  Code  1888,  vol.  i.  §§  1799,  1783. 

1  Pa  you  b.  Spiller,  33  La.  Ann.  348.  *  Tbe  advance*  mnit  be  made  in  money 
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be  entered  into  before  any  such  advance  is  made  to  this  effect,  in 
which  shall  be  specified  the  amount  to  be  advanced,  or  in  which 
a  limit  shall  be  fixed  beyond  which  the  advance,  if  made  from 
time  to  time  during  the  year,  shall  not  go;  which  agreement 
shall  be  recorded,  in  the  office  of  the  register  of  the  county  in 
which  the  person  to  whom  the  advances  are  made  resides,  within 
thirty  days  after  its  date.1  • 

The  lien  for  work  on  crops  or  farms  or  materials  shall  be  pre- 

or  supplies  to  a  person  about  (0  engage  in  by  personal  efforts  and  at-great  peril,  sere 
,  tbe  cultivation  of  the  crops,  and  after  the  nmli  and  cargoes  from  lots  at  sea ;  bat 
agreement  for  such  advances  has  been  it  is  not  a  principle  of  the  common  law, 
mode,  or  simultaneously  with  the  making  nor  can  it  bo  recognized  when  in  conflict 
and  delivery  of  the  agreement.  The  ad-  with  statutory  regulations  in  reference 
ranees  most  be  expended  in  the  cnltiva-  to  liens.  Weatbenbee  u.  Farrar,  ST  N.  C. 
tion  of  the  crop  of  that  year,  and  the  lien  106,  1  8.  E.  Rep.  GIG. 
most  be  on  the  crop,  of  that  year,  made  Pending  a  real  action,  in  which  defend. 
by  reason  of  the  advances.  Clark  o.  Far-  anta  were  finally  adjudged  to  be  tbe  own 
rar,  74  N.  C.  686 ;  Reese  ».  Cole,  93  N.  en  of  the  land  in  question,  the  conn 
C  ST.  appointed  a  receiver  of  the  rents  and  prof- 
One  who  makes  advances  of  agricultn-  its,  up  to  which  time  plaintiffs  were  in 
ral  supplies  to  a  tenant  or  cropper  does  possession  under  claim  of  title.  During 
so  with  notice  of  the  rights  of  the  land-  such  possession  plaintiffs  executed  an 
lord,  and  takes  the  risk  of  the  tenant  or  agricultural  lien  for  advances.  It  was  held 
cropper  abandoning  or  otherwise  violet-  that  the  Menees  were  entitled  to  recover  for 
ing  his  contract.  If  the  cropper  abandons  advances  made  to  plaintiffs  np  tolhe  time 
his  contract,  this  being  special  and  entire,  the  receiver  entered,  bnt  the  advance* 
he  cannot  recover  of  the  landlord  for  a  made  after  such  entry  would  depend  apon 
partial  performance,  and  his  interest  be-  the  circumstance*  under  which  they  were 
come*  veiled  in  the  landlord,  divested  of  made. 

any  lien  which  may  have  attached  to  It  An  agricultural  Hen  which  describes 
for  advance!  while  the  cropper  was  In  poa-  the  land  on  which  the  crop  is  to  be  grown 
session.  Thigpen  v.  Leigh,  93  N.  C.  47.  as  "  a  tract  of  land  in  Granville  County 
The  lien  in  aid  of  advances  is  iu  pref-  known  as  tho'C,  H.  Dement,  dee'd,' or 
erence  to  all  other  liens  except  that  of  any  other  lands  he  may  cultivate  during 
the  landlord  for  rente.  Wooten  v.  Hill,  the  year  1898, "is sufficient;  The  words  "or 
B8  K.  C.  48,  3  S.  £.  Hep.  846j  Branch  c.  any  other  lands  he  may  cultivate,"  being 
Galloway,  105  N.  C.  193,  10  8.  £.  Rep.  mere  surplusage.  Perry  v.  Bragg,  109  N. 
91 1 ;  Bpruill  e.  Arrington,  109  N.  C.  192,  C.  303, 14  S.  E.  Rep.  97.  Tbe  lien  is  op 
18  8.  K.  Rep.  779.  entire  only  on  the  land  particularly  de- 
A  mortgagee  of  a  cotton  crop  bos  no  scribed.  Gwathiney  r.  Eihericlge,  99  N.  C. 
lien  for  further  advances  made  to  enable  671,  6  8.  E.  Rep.  411. 
the  mortgagor  to  secure  the  crop,  which  '  The  lieu  is  valid  as  between  the  par- 
will  take  precedenceof  a  second  mortgage  ties,  although  not  registered  within  the 
duly  recorded.  The  fact  that  tbe  ad-  time  limited.  Gay  t>.  Nub,  78  N.  C.  100; 
varices  were  essential  to  the  gathering  of  Reese  v.  Cote,  93  N.  C.  67.  But  If  the 
the  crop,  which  might  otherwise  have  been  lien  Is  not  registered,  it  is  invalid  as 
lost,  doe*  not  aid  the  claim.  The  doctrine  against  subsequent  purchasers  and  mort- 
contended  for  is  a  principle  of  maritime  gagees.  Lawrence  r.  Week*,  19T  H.  C. 
law,  which  applies  in  favor  of  thoaawho,  119,  IS  8.  E.  Hep.  110. 
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ferred  to  every  other  lien  or  incumbrance  which  attached  upon 
the  property  subsequent  to  the  time  at  which  the  work  was  com- 
menced or  the  materials  were  furnished.1 

458.  South  Carolina.8  —  If  any  person  or  persons  shall  make 
any  advance  or  advances,*  either  in  money  or  supplies,  to  any 
person  or  persons  wbo  are  employed  or  about  to  engage  in  the 
cultivation  *  of  the  soil,  the  person  or  persons  so  making  such  ad- 
*g>anoe  or  advances  shall  be  entitled  to  a  lien  on  the  crops  which 
may  be  made  during  the  year  upon  the  land  in  the  cultivation  of 
which  the  advances  so  made  have  been  expended,  in  preference 
to  all  other  liens,  existing  or  otherwise,  to  the  extent  of  such 
advance  or  advances :  provided  an  agreement  in  writing  shall  be 
entered  into  before  such  advance  is  made  to  this  effect,  in  which 
shall  be  specified  the  amount  to  be  advanced,  or  in  which  a  limit 
shall  be  fixed  beyond  which  the  advances,  if  made  from  time  to 
time  during  tbe  year,  shall  not  go.s 

Any  person  who  shall  make  advances  in  provisions,  supplies, 
and  other  articles  for  agricultural  purposes,  shall  have  a  lien  in 
preference  to  all  other  liens,  existing  or  otherwise,  upon  such  pro- 
visions, supplies,  and  other  articles,  until  the  same  shall  be  con- 
sumed in  the  use. 
469.  Virginia,6  —  If  any  person  other  than  a  landlord  shall 

1  A  mortgagor  in  possession  cannot  cotton,  and  the  owner  ia  to  receive  all  of 
enatesuchaUenasagainattlieniorigegee.  tbe  crop  above  a  certain  quantity,  i*  sub- 
Brewer  v.  Chappell,  101  N.C.  351,7  S.  E.  atantially  a  leaaa  for  a  jear,  and  gives 
Rep.  670.  A  lien  for  advances  made  to  a  the  lessee  inch  an  interest  in  the  crops  as 
landlord  it  subject  to  a  contract  previously  enables  him  to  incumber  them  with  liena 
made  by  tbe  landlord  with  a  cropper  who  for  advance*,  subject  to  the  landlord'* 
it  to  receive  a  share  of  the  crape.  Kouso  lien  by  statute  for  rent  to  the  extent  of  one 
t.  Woolen,  101  N.  C.  228,  10  8.  E.  Ilep.  third  of  the  crop.  Whaley  v.  Jacotenn, 
190.  91  S.  C.  51 ;  Kennedy  v.  Reamea,  15  S.  C. 

1  6.  S.  1 S8S,  ||  2397,  2402.  648. 

1  A  mule  cannot  be  considered  an  "  ad-  *  On  proof  of  an  attempt  of  the  person 

van™  "  to  bo  "  expended  "  upon  the  land,  to  whom  the  advance!  have  been  made  to 

McCnlloagh  if.  Kibler,  9  S.  C. 468.  dispose  of  the  crap  or  to  defeat  the  lien, 

*  Rkhey  v.  Do  Pre,  20  S.  C.  6  ;  Ken-  a  warrant  may  be  issued  for  a  seizure 

rsady  v.  Rearuei,  19  S.  C.  S48.    A  mere  em-  and  sale  of  tbe  crop  by  tbe  sheriff.    G.  S. 

ployo,  wbo  cultivate)  the  crop  of  another  ||  2398. 

for  hire,  either  in  money  or  a  part  of  the  An  agreement  for  an  agricultural  lien 

crop,  is  not,  in  the  sense  of  the  agriculm-  not -signed  by  the  one  who  is  to  make  the 

ral  acts,  "a.  cultivator  of  the  soil,"  and  advances,  hut  by  the  borrower  only,  ia  void, 

entitled  to  incumber  ft  with  liena.    But  a  Sease  o.  Dobeon,  S*  8.  C.  349,  II  8.  E. 

•ontnet  by  the  owner  of  land,  whereby  Rep.  738,  13  S.  E.  Rep.  930. 

be  gives  to  another  the  possession  of  land  *  Code  18B7,  ft  3494,  3499;  Act*  IS93, 

*<w   a  jear  for  the  purpose  of  planting  eh.  468. 
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make  any  advances,  either  in  money  or  anpplies,  to  any  one  who 
is  engaged  in,  or  who  is  about  to  engage  in,  the  cultivation  of  the 
soil,  the  person  bo  making  such  advances  shall  be  entitled  to  a 
lien  on  the  crops  which  may  be  made  during  tbe  year  upon  the 
land  in  the  cultivation  of  which  the  advances  so  made  have  been, 
or  were  intended  to  have  been,  expended,  to  the  extent  of  Buch 
advances :  provided,  however,  that  an  agreement  in  writing  shall 
be  entered  into  before  any  such  advances  are  made,  in  whion 
shall  be  specified  the  amount  to  be  advanced,  or  in  which  a 
limit  shall  be  fixed  beyond  which  the  advances  made  from  time 
to  time  during  the  year  shall  not  go  ;  which  agreement  shall  be 
recorded  in  the  clerk's  office  of  tbe  county  in  which  the  land  lies. 
Any  person  about  to  dispose  of  tbe  crops,  or  in  any  way  to 
defeat  the  lien,  may  be  restrained  by  a  decree  in  equity. 

V.  When  the  Lien  Attache*. 
460.  On  general  principles  a  delivery  of  goods  by  the 
owner  to  a  third  person,  with  tbe  intention  of  passing  a  special 
property  to  a  factor  as  security  for  advances,  should  be  sufficient 
to  confer  a  lien  from  the  time  of  such  delivery,  though  the 
factor  might  not  obtain  the  actual  possession  of  the  goods  till 
long  afterward.1  The  delivery  of  possession  to  an  agent  or 
servant  of  the  factor  is  a  delivery  to  tbe  factor  himself,  and  his 
lien  attaches  from  the  time  of  such  delivery.1  It  is  immaterial 
whether  the  depositary  be  a  common  carrier,  a  shipmaster,  or 
warehouseman,  or  any  other  bailee,  .provided  only  such  bailee 
receives  the  goods  on  account  of  the  factor  who  is  to  have  a 
special  property  in  them.  It  is  material,  however,  whether  tbe 
bailee's  receipt  of  the  goods  for  the  factor  be  evidenced  by  some 
document,  for  the  document  is  evidence  of  a  change  of  property. 
In  this  respect  a  bill  of  lading  or  shipping  receipt  issued  by 
a  carrier  is  important ;  for  in  the  absence  of  this  or  other  suffi- 
cient evidence  of  an  intention  on  the  part  of  the  consignor  to 
vest  the  specific  property  in  the  consignee,  the  consignor  may 
change  the  destination  of  the  goods  at  any  time  before  they  come 
into  the  actual  possession  of  the  consignee.8 

1  Gibsouc  Stereos,  B  How. 384;  Grove  ion,  5  Binn.  399;  Ganseford  r.  DuuDbi,   • 

e.  BritD,  8  How.  423  ;  NetmlthD.  Dyeing  13  Hart.    284  ;    Sumner   v.   Hamlet,    19 

Co.  1  Curtis,  130.  Pick.  76 ;  Nesmith  v.  Dyeing  Co.  1  Carta, 

1  H'CombiB  v.  Davie*,  7  Eut,  5,  S,  per  130. 
Lord  EllenboroDjtb;   ClemMn  v.  David-        *  Mitchel  ft,  Ede,  11  Ad.  *  EL  see ; 
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But  unless  the  consignment  be  made  in  pursuance  of  an  express 
agreement,  or  one  implied  from  the  dealings  between  the  parties, 
no  lien  attaches  until  the  factor  has  accepted  it  "upon  the  terms  of 
the  letter  of  consignment.1 

461.  The  delivery  of  goods  to  a  common  carrier  consigned 
to  a  factor  under  a  contract  made  before  that  time,  is  such  a 
delivery  to  the  factor  as  will  cause  his  lien  to  attach  for  advances 
made.3  Thus,  if  a  planter  deliver  cotton  to  a  carrier  for  a  con- 
signee in  pursuance  of  an  agreement  that  he  should  have  the  sell- 
ing of  the  crop,  and  should  reimburse  himself  from  the  proceeds 
of  the  Bales  for  advances  made  by  him  to  the  planter  to  enable 
him  to  make  the  crop,  such  delivery  is  a  delivery  to  the  factor, 
whose  Hen  immediately  attaches  to  the  cotton. 

It  is  essential  to  the  acquisition  of  a  lien  by  a  factor  that  he 
should  have  and  retain  possession  of  the  property  upon  which 
he  claims  a  lien.  "  A  man  cannot  have  a  Ken  on  goods  unless  he 
bare  in  some  sort  the  possession  of  the  goods."  3  But  the  posses- 
sion may  be  constructive  as  well  as  actual.  It  is  only  necessary 
that  the  goods  should  be  so  appropriated  to  the  factor  that  they 
are  essentially  nnder  his  control.4 

462.  But  a  factor's  lien  cannot  attach  while  the  goods 
remain  under  the  consignor's  control.  A  delivery  of  goods  to 
a  carrier  is  undoubtedly  a  delivery  to  the  factor  to  whom  they 
are  consigned,  if  the  delivery  is  made  with  the  intention  of  pass- 
ing a  special  property  in  the  goods,  and  the  consignor  wholly 
parts  with  control  of  the  goods.  But  the  rule  is  otherwise  when 
goods  are  sent  by  a  consignor  on  bis  own  account  without  any 
previous  arrangement,  and  they  remain  while  in  transit  under 
the  consignor's  control.  Thus,  a  manufacturer  put  goods  into 
the  hands  of  a  carrier  at  Providence,  to  be  carried  to  Boston  and 
left  at  a  tavern  where  the  carrier's  wagon  usually  stopped.  The 
manufacturer  then  went  to  Boston  and  presented  an  invoice  of 
the  goods  to  his  factor,  stating  that  they  were  on  the  way,  and 

Lewis  b.  Gnlcna  ft  C.  U.  R.  R.  Co.  40  Am.  Dec.  607 ;  Grosisnor  v.  Phillips,  2 

DL  281;  Strahorn  v.  Union  Slock  Yards  Hill,  I4T;  Elliotts.  Cox,  48  Oh.  3B;  Wade 

ft  Transit  Co.  43  111.  424,  92  Am.  Dec.  c.  Hamilton,  30  Ga.  450 ;  Hardeman  v.  De 

142.  Vaughn,  49  Ga.  596. 

i  Winter  v,  Coit,  T  N.  T.  288,  ST  Am.  *  Ho  Hon  v.  Bragg,  7  Taunt.  14, 15,  26, 

Dec  522.  per  Gibba,  C.  J.     See,   also,    Hallett  v. 

1  Kennith  v.  Dyeing  Co.  1  Curtis,  130 ;  BonsHeld,  18  Ves.  187,  1SS, 

Holbrook  w.  Wight,   U  Wend.   169,  35  «  Nesmith  i\  Dyeing  Co.  I  Cnrtis,  130. 
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obtained  an  advance  on  them.  While  the  goods  were  on  their 
way  they  were  attached  at  the  suit  of  a  creditor  of  the  manufac- 
turer. It  was  held  that  the  factor  had  no  lien.1  Chief  Justice 
Shaw,  delivering  the  opinion,  aaid:  "  Authorities  were  cited  by 
the  defendants  to  show  that,  when  goods  are  consigned,  a  deliv- 
ery to  a  common  carrier  is  in  law  a  delivery  to  the  consignee. 
This  is  no  doubt  so  where  the  goods  are  sent  in  pursuance  of  a 
previous  order  by  the  consignee.  Bat  in  this  case,  so  far  from 
a  previous  order  from  the  consignees,  they  were  sent  by  the  con- 
signors for  their  own  account,  subject  to  their  own  order,  and 
there  would  be  no  change  of  legal  possession  till  some  further  act 
done  or  destination  given  to  the  goods  by  them  ;  and  before  any 
Bucb  act  done,  the  goods  were  attached.  The  new  advance  cre- 
ated no  such  lien,  because  no  actual  or  constructive  possession  was 
obtained  before  the  attachment." 

463.  A  delivery  of  the  bill  of  lading,  or  some  authorised 
appropriation  of  the  goods,  is  essential.  While  a  delivery  of 
a  hill  of  lading  amounts  to  a  transfer  of  the  property,  the  making 
of  a  bill  of  lading  in  the  name  of  an  agent,  by  direction  of  the 
principal,  does  not  affect  a  transfer  to  such  agent  without  deliv- 
ery to  him.  A  firm  of  merchants  in  Philadelphia,  being  indebted 
to  their  agent  in  Boston,  without  previous  arrangement  delivered 
on  board  a  ship  bound  for  Boston  certain  flour,  taking  bills  of 
lading  in  three  parts,  by  which  the  ship-owner  agreed  to  deliver 
the  flour  to  the  agent.  The  ship-owner  retained  one  of  the  bills 
of  lading,  and  the  merchants  retained  the  others.  The  latter, 
finding  themselves  in  a  failing  condition,  and  not  having  paid 
for  the  flour,  delivered  the  bills  of  lading  to  their  vendor,  and 
returned  to  him  the  bill  of  the  flour.  The  ship-owner  refused  to 
deliver  possession  to  the  vendor,  who  obtained  possession  by 
replevin.  The  ship-owner  delivered  his  part  of  the  bill  of  lading 
to  the  agent  in  Boston.  It  was  held  that  the  latter  obtained  no 
title  to  flour.  There  was  no  authorized  delivery  of  a  bill  of  lading 
to  the  consignee,  and  there  was  no  possession  or  right  of  posses- 
sion conferred  upon  him.  The  consignors,  not  having  delivered 
the  bills  of  lading,  could  countermand  the  shipment.3 

A  factor  acquires  no   lien  until  the  property  comes  into  his 

1  Baker  n.  Fuller,  II   Pick.  318,  311.        '  Walter  v.  Eon,  S  Waih.  383. 
See  Farnnm  v.   Bouielle,   13  Met.    159, 
1*5,  per  Shew,  C.  J. 
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actual  or  constructive  possession.  A  merchant  who  has  made 
advances  on  goods  which  he  expects  to  buy  acquires  no  right 
thereto,  before  delivery  to  him,  as  against  a  mortgages  of  the 
owner ;  though  the  goods  are  all  the  time  in  possession  of  a  third 
party.1  Until  actual  delivery  or  consignment  of  the  goods  the  lien 
is  only  an  incipient  one ;  and  if  the  debtor  dies  before  such  de- 
livery or  consignment  the  incipient  lien  cannot  prevail  against 
the  right  of  the  other  creditors  to  have  all  the  debtor's  property, 
including  the  promised  consignment,  divided  equally  among  all 
the  creditors  interested,  although  the  debtor's  administrator,  after 
his  intestate's  death,  delivered  the  goods  according  to  the  original 
agreement.1 

464.  Of  course,  if  a  faotor  makes  advances  upon  a  mere 
executory  agreement  of  his  principal  to  make  a  consignment, 
he  acquires  no  lien  until  there  is  some  sort  of  a  delivery  to  him, 
either  actual  or  constructive.  A  factor's  lien  at  common  law  is 
a  right  to  retain  a  thing  of  which  the  factor  has  the  actual  or 
constructive  possession.  It  cannot  apply  to  property  which  the 
owner  has  merely  agreed  to  send  to  his  factor  to  secure  and  reim- 
burse him  for  advances  made  upon  it.8  In  equity,  perhaps,  a  spe- 
cific performance  of  the  contract  might  be  enforced,  in  case  this 
should  be  indispensable  to  justice.4  But  at  law  the  factor  would 
have  only  a  right  of  action  for  the  non-performance  of  the  agree- 
ment. 

465.  If  the  consignee  has  made  advances  upon  the  faith 
of  a  bill  of  lading,  or  shipping-receipt,  a  delivery  to  the  carrier 
is  a  sufficient  delivery  to  the  consignee  to  enable  him  to  maintain 
a  lien  upon  the  goods  for  bis  advances.  A  factor  can  claim  a  lien 
on  goods  in  his  possession  either  actual  or  constructive." 

A  bill  of  lading  is  now  regarded  as  a  document  of  title,  confer- 
ring the  right  of  possession  and  constructively  possession  itself. 
Therefore  a  factor,  upon  receiving  a  bill  of  lading,  has  the  right 

i  Froet  t>.  Deotoch  (Tex.),  13  8.  W.  *  Snllixan  t.  Tuck,l  Md.  Ch.  59. 

Sep.  981.  *  Davis  v.  Bradley,  28  Vt   118,65  Am. 

*  Cooke.  Brannin,  B7  Kj,  101,  7  S.  W.  Dec.  826;  Dowi  v.   Greene,  IB  Birb.  78 ; 

Rap.  877;  Brooke  c.  Suton,  79  Ky.  194;  Ho! brook  v.  Wight,  84   Wend.   169,  85 

Hoffman  v.  Brungs,  S3  Ky.  400.  Am.  Dec   607  j  Gnmenor  ».  Phillip*,  f 

»  Kinloch  if.  Craig,  3  T.   R.  7S3,  7SS ;  Hill,  147;  Jordan  ».  Jam™,  5  Ohio,  89, 

Brace  v.  Wait,  3  M.  &  W.15;  Kinloch  v.  101.     See  Rico  if.  Austin,  17    Mass.   197; 

Creig.ST.B.  119;  Firnom  v.  Boutelle,  Veils'  r.  Cerre*,  36  Ho.  87S,  88  Am.  Dec. 

13  Met.  199.  161. 
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to  take  possession  of  the  goods,  and  his  lien  attaches  immediately.1 
The  transaction  is  no  longer  an  intended  consignment,  bat  it  has 
become  an  actual  consignment  by  the  transmission  and  delivery 
of  the  bill  of  lading.3 

But  a  consignment  under  a  bill  of  lading  is  not  essential  to  the 
vesting  of  a  lien  in  the  factor.  That  document  may  itself  confer 
a  title :  it  certainly  manifests  the  intent  of  the  consignor  to  have 
the  carrier  hold  the  property  and  deliver  it  to  the  factor;  but 
this  intent  may  be  manifested  in  other  ways.  Any  other  compe- 
tent evidence  of  such  intent  is  admissible,  and  may  be  equally 
conclusive.8 

Yet  it  has  been  held  in  some  cases  that  a  delivery  to  a  carrier 
is  not  sufficient  to  give  a  lien  to  a  consignee  who  has  made  ad- 
vances under  an  agreement  that  he  should  receive  and  sell  the 
goods,  and  apply  the  proceeds  towards  the  advances  made,  in 
preference  to  a  creditor  who  has  levied  an  attachment  upon  the 
goods  before  the  shipping-receipts  have  been  forwarded  to  the 
consignee,  provided  no  bill  of  lading  or  Bbipping-receipt  has  been 
delivered  to  the  consignee.* 

Some  authorities  even  go  to  the  extent  of  holding  that  the 

1  Heille  r.  Smith,  1  Boa.  &  Pol.  563.  tier,  and  instructed  them  not  to  deliver  to 

See,  also,  Bryans  o.  Nix,  4  M.  &  W.  775,  the  New  York  merchants,  unless  they  ac- 

791  ;  Verttte  v.  Jewell,  4  Camp.  81 ;  Pat-  cepted  a  draft  for  the  balance  doe  on  the 

ten  v.  Thompson,  5  M.   &   S.  350,  35E ;  former  deliveries,  together  with  the  price 

Meyerstein  «.  Barber,  L.  H.  2  C.  P.  38 ;  of  ilm   seventy  tons  then   shipped.    The 

Schmerts  v.  Dwyer,   S3    Pa.    St.    335 ;  New  York  merchania  refused  to  accept, 

Holmes  p.  Bai ley,  92  Pa.  St.  57;  Holmes  and  seized  the  augar  and   the  balance  in 

v.  Bank,  87  Pa.  St.  595.  their  own  handa  by  writ  of  foreign  altacfa- 

Tbns,  merchants  in  Cuba  contracted,  raent.    It  was  held  that  the  factors  were 

through  their  factors  in  New  York,  to  ilu-  entitled  to  a  lien  on  the  balance,  and  on 

liver  to  merchants  in  New  York  a  certain  the  sevetttj  tons  for  the  advances  made  to 

quantity  of  sugar.     There  waa  an  arrange-  the  consignors.    Harrison    v.  Mora  (Pa. 

mont  of  long  standing,  by  which  the  fac-  St.),  24  All.  Rep.  705. 

tors   made  advances  to  the  Cuban  mer-  *  Desha  v.  Pope,  6  Ala.  690,  41  Am. 

chants  on  an  agreement  by  the  latter  to  Dec.  76. 

consign  sugar  to  them  on  which  they  were  *  Nesmith  o  Dyeing  Co.  I  Curtis,  130, 

to  hare  a  lien  for  their  advances,  and,  when  139,  per  Curtis,  3. ;  Bryans  v.  Nix,  4  H. 

the  sugar  was  sold,  credit  the  consignors  &  W.  775,  791,  per  Parke,  B. 

with  the  proceeds.    Deliveries  were  made  '  Elliot  v.  Bradley,  S3  Vt.  217  [  Bank 

through  the  factors  on  the  contract  with  of  Rochester  v.  Jones, 4  N.  Y.  497  ;  Desha 

the  New  York  merchants,  when  a  dispnte  r.  Pope,  6  Ala.  690;  Hodges  r.  Kimball, 

arose  as  to  the  quantity  necessary  to  com-  49  Iowa,  577. 

plete  the  contract.    The  Cuban  merchants  See  Davis  v.  Bradley,  28  Vt.  US,  in 

shipped  seventy  tons  of  sugar  to  their  fac-  connection  with  Elliot  v.  Bradley,  33  Vt. 

tors,  with  bill  of  lading  lo  the  latter  s  or-  217. 
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factor  must  have  actual  possession  before  he  can  have  a  lien. 
Although  the  factor  has  a  bill  of  lading  of  a  consignment  to  him, 
and  has  made  advances  upon  it  and  paid  the  freight,  he  has  no 
lien  without  possession  of  the  goods.  The  lien  does  not  attach  to 
goods  in  transit  to  the  factor,  or  to  goods  of  which  the  factor  has 
only  the  right  of  possession.1 

VI.   Waiver  and  Lost  of  the  Liens. 

466.  The  lien  of  a  factor  is  lost  by  parting  with  the  pos- 
session of  the  goods  on  which  the  lien  is  claimed,  so  that  neither 
the  goods  nor  their  proceeds  are  within  his  control.2  If  he  reships 
them  to  bis  principal,  he  cannot  afterwards  stop  them  in  transitu? 
If  in  an;  way  he  allows  his  principal  to  hare  control  of  the  goods, 
he  waives  his  lien.  But  if  he  sells  the  goods  to  a  third  person, 
who  is  accountable  to  him  for  the  price,  his  Hen  upon  the  goods 
is  transferred  to  a  lien  on  the  price.4  "  Where  a  factor  is  in 
advance  for  goods  by  actual  payment,  or  where  he  sells  under  a 
del  credere  commission,  whereby  he  becomes  responsible  for  the 
price,  there  is  as  little  doubt  that  be  lias  a  lien  on  the  price, 
though  he  has  parted  with  the  possession  of  the  goods.  If  he 
acts  under  a  del  credere  commission,  he  is  to  be  considered,  as 
between  himself  and  the  vendee,  as  the  sole  owner  of  the  goods. 
There  is  no  doubt  of  the  authority  of  a  factor  to  sell  upon  credit, 
though  not  particularly  authorized  by  the  terms  of  his  commission 
so  to  do:  but  if  he  sell  without  a  del  credere  commission,  it  is 
veil  established  that  he  does  not  become  a  surety  ;  the  debt  is 
due  to  the  owner  of  the  goods  only-"  6 

467.  A  broker  'who  has  not  had  possession  of  the  mer- 
chandise sold  by  him  oannot  maintain  a  lien  against  the 
proceeds  of  the  sales,  if  these  come  into  his  hands  after  the 
principal  has  assigned  such  proceeds  with  notice  to  the  broker  of 
the  assignment.     An  iron-master  employed  brokers  to  sell  iron 

1  Oliver  ».  Moon,  13  Reisk.  482 ;  Wood-  ■  Sweet  v.  Pjm,  1  East,  4 ;  Kroger  i>. 

nff  d.  N.  &  C.  R.  B.  Co.  2  Head.  87.  Wilcox,  1  Ambler,  252. 

1  Kroger  v.   Wilcox,  1   Ambler,  292  ;  *  Houghton  t>.  Matthews,  3  Boj.  &  Pnl. 

Godia  n.  London  Asaurancu  Co.)   Ban.  485,494,     Commercial  Nat.  Bank  v.  Heil- 

489,  494;  Lictbairow  v.  Mason,  6  East,  bronner,  108  N.  Y.  439,  15  N.  E.  Rep.  701, 

Si,  2T  n.,  per  Bnller,  J. ;  Sharp  v.  Whip-  reversing  20  J.  &.  S.  388. 

pie,  1   Bo*w.  557 ;    Bligh  v.  Davies,    28  '  Houghton  n.  Matthews,  3  Bun.  &  Pal. 

Dear.  5n  ;  Matthews  v.  Menedger,  2  Mo-  485,  489,  per  Chambre,  J. 
leu,  145. 
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and  collect  the  proceeds  for  a  stipulated  commission.  A  large 
contract  of  a  sale  was  made  and  several  shipments  made  under  it, 
the  brokers  making  the  collections.  Upon  a  further  shipment 
the  iron-master  assigned  the  bill  for  it  with  notice  to  the  brokers, 
who  collected  the  amount  of  the  bill  and  claimed  the  right  to 
deduct  this  from  their  commissions  for  the  entire  contract,  both 
for  the  iron  delivered  and  that  which  had  not  been  delivered.  It 
was  held  that  they  had  no  Hen.1  The  court  said :  "  They  were 
simply  brokers  for  the  sale  of  the  iron,  and  agents  for  the  col- 
lection of  the  proceeds  of  the  sale.  They  were  not  factors  or 
commission  merchants  to  whom  the  iron  was  consigned  for  sale. 
They  had  no  possession  of  it,  or  right  of  possession  of  it,  and 
therefore  bad  no  lien  on  it  or  its  proceeds  for  their  commissions. 
Their  claim  was  a  mere  personal  claim  for  the  services  rendered 
and  to  be  rendered  by  them  as  brokers  and  agents  for  collection. 
They  therefore  could  not  retain  this  money  as  against  the  as- 
signee, whose  claim  it  had  become  before  the  money  came  into 
their  hands." 

468.  The  agent,  however,  may  allow  his  principal  to  have 
temporary  possession  of  the  goods  under  an  agreement  re- 
serving the  right  of  lien,  and  still  retain  his  lien.  The  posses- 
sion of  the  principal  is  in  such  case  regarded  as  the  possession  of 
the  agent.2 

Possession  obtained  by  the  principal  by  means  of  fraud  or 
misrepresentation,8  or  by  compulsion,  does  not  destroy  the  factor's 
lien.* 

If  a  factor  at  the  request  of  his  principal  reships  goods  upon 
which  he  has  made  advances  to  the  place  from  which  they  were 
consigned,  he  has  the  right  to  retain  them  in  the  hands  of  his 
agent  at  that  place,  until  his  advances  are  paid;  and  the  prin- 
cipal cannot  obtain  the  possession  oE  them  until  he  has  paid  or 
tendered  the  amount  of  such  advances.6 

469.  Revival  of  the  lien.  —  An  insurance  broker  who  has  a 
lien,  whether  special  or  general,  upon  policies  taken  out  for  his 
principal,  waives  it  by  delivering  them  to  his  principal  or  his 
agent.8     But  if  the  policies  are  returned  to  the  broker  after  a 

1  Slioener  v.   Cabeeo,  IS   Phils.  65,  af-  'Ex  porta  Good,  3  Dear.  Bky.  B,  38). 

fflrmed  by  the  Supreme  Court.  *  Grieff  ».  Cowguill,  9  Die.  58. 

1  Reeves  p.  Capper,  6  Scott,  877,  B8*.  •  Lery    e.    Barnard,    8    Taunt.    149  ; 

*  Wallace  c.   Woodgate,  1  Car.  &  P.  Sharp  c.  Whipple,  1  Bosw.  SSZ ;  CrautOB 

S7S.  t>.  Philadelphia  In*.  Co.  S  Binn.  598. 
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loss  has  occurred,  to  enable  him  to  collect  the  insurance,  his  lien 
will  revive.  Such  revival  is  not  in  strictness  a  revival  of  a  pre- 
existing lien  ;  but  when  the  policies  come  back  into  the  broker's 
possession  a  lien  attaches,  as  it  would  upon  new  policies  coming 
into  his  hands.  But  his  lien  for  a  general  balance  will  not  attach 
again  if,  at  the  time  the  policies  come  again  into  his  hands,  cir- 
cumstances have  occurred  which  would  prevent  the  attaching  of 
a  general  lien  if  they  then  for  the  first  time  came  into  his  hands. 
If,  for  instance,  the  policies  are  not,  at  the  time  of  their  return 
to  the  broker,  the  property  of  the  principal  for  whom  the  broker 
took  them  out,  he  can  have  no  lien  upon  them.1 

470.  Disclosure  of  his  principal  does  not  defeat  the  Can- 
tor's lien.  A  factor  having  a  Hen  on  goods  does  not  preclude 
himself  from  insisting  on  his  lien,  by  holding  ont  his  principal  as 
the  owner  of  the  goods.1 

Upon  a  sale  by  a  factor  to  a  purchaser  to  whom  the  principal 
is  disclosed,  the  purchaser  cannot  offset  a  debt  due  to  him  from 
the  principal  so  as  to  defeat  the  factor's  Hen.3 

If  a  purchaser  from  a  factor,  having  knowledge  of  the  factor's 
lien,  pays  over  the  purchase-money  to  the  principal,  he  renders 
himself  liable  to  the  factor  for  the  amount  of  his  lien.4  It  is 
said  that  in  order  to  charge  the  purchaser,  the  factor  should,  in 
addition  to  giving  notice  of  his  lien,  offer  to  indemnify  him  from 
the  consequences  of  an  adverse  suit  by  the  principal  ;6  but  this 
is  regarded  by  Judge  Story  as  a  questionable  point.  ° 

470  a.  A  factor  waives  his  lien  by  disobeying  his  principal's 
instraottons  to  sell  the  merchandise  he  has  bought  for  his  princi- 
pal ;  and  if  his  principal  has  deposited  money  with  him  as  mar- 
gins, the  principal  may  recover  the  money  under  the  common 
courts  in  an  action  of  assumpsit7 

471.  The  lien  oeasea  to  exist  upon  the  payment  of  the 
debt  doe  him  from  his  principal.8  But  a  factor  does  not  lose 
his  lien  by  drawing  a  draft  on  his  principal  for  the  amount  of 
his  advances  and  charges,   especially  if  the  draft  has  not  been 

1  Levy    v.    Barnard,    6   Taunt.    149 ;  *   Lord    Mansfield    in    Drinkwator  v. 

Sharp  v.  Whipple,  1    Bww.  597  ;   Spring  Goodwin,  I  Con  p.  251. 

o.  S.  C.  Int.  Co.  8  Wheat.  368.  '  Story,  Agency,  %  409. 

a  Seymour  v.  Hoadley,  9  Conn.  418.  '  Jones  v.  Mark*,  40  III.  313 ;  Larminia 

'  Alkjns  v.  Amber,  3  Esp.  Cm.  493.  v.  Carlej,  1 14  III.  196,  39  N.  E.  Bap.  381. 

*  Drink  water    r.    Goodwin,    1    Cowp.  ■  Woodruff  v.  N.  tC.  B.  B.  Co.S  Head, 

191.  87  ;  Ship  Packet,  3  Maion,  334. 
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paid,  and  tbe  principal  bas  become  insolvent  before  tbe  draft  baa 
become  due." 

VII.  Enforcement  of  the  Ideas. 

472.  As  regards  tbe  enforcement  of  his  lien,  a  factor  has 
an  advantage  over  other  persons  having  liens  at  common 
law  or  by  custom ;  for  he  is  intrusted  with  the  goods  for  tbe 
purpose  of  selling  tbem,  and  ordinarily  it  is  hiB  right  to  sell  them 
and  apply  the  proceeds  to  the  payment  of  his  principal's  indebt- 
edness to  him.  He  bas  a  lien,  therefore,  not  only  upon  the  goods 
while  he  holds  them,  but  when  be  has  sold  tbem  bis  lien  attaches 
to  the  proceeds.3 

Moreover,  by  virtue  of  the  Factors*  Acts  and  recent  statutes 
giving  bills  of  lading  a  negotiable  character,  a  factor  may  take 
advantage  of  bis  lien  by  pledging  tbe  goods  received  for  sale,  for 
these  statutes  enable  third  persons  to  deal  with  a  factor  for  sale 
as  though  he  were  the  absolute  owner  of  the  goods. 

473.  The  case  of  a  factor  employed  to  purchase  goods  is 
different  from  that  of  one  employed  to  sell  them  ;  for  while  the 
latter  has  by  the  very  nature  of  his  employment  the  implied  con- 
sent of  his  principal  to  sell  the  property  and  satisfy  his  lien  from 
the  proceeds,  the  former  has  no  such  implied  consent ;  and  there- 
fore, while  tbe  factor  for  purchase  has  a  lien  on  the  goods  pur- 
chased for  advances  made  on  the  purchase,  the  additional  right 
of  selling  the  goods  in  order  to  reimburse  himself  for  his  advances 
is  not  conferred  upon  him.3 

Moreover,  a  factor  for  purchase  has  no  advantages  under  the 
Factore*  Acts.* 

474.  A  factor  has  a  special  property  in  the  goods  intrusted 
to  him  for  sale.  He  lias  the  right  to  manage  the  property  and 
to  sell  it  at  his  discretion,  unless  expressly  restricted  by  instruc- 
tions from  his  principal.  He  is  not,  however,  the  owner  of  the 
goods,  and  unless  he  sells  them  in  tbe  usual  course  of  his  busi- 
ness, or  forecloses  his  lien  as  authorized  by  statute  in  some  States, 
he  lias  no  right  except  to  detain  the  goods  until  his  demands 
against  his  principal  are  satisfied.     He  bas  no  general  property 

1  De  Wolf  t.  Howland,  2  Paine,  35G,  3),  per  Baylay,  3. ;  Jonea  on  Pledges, 
361.  §§  333-393. 

*  Hudson  v.  Granger,  5  B.  A  Aid.  37,        3  Lienard  v.  Drenlmr,  3  Fast.  Fin.  213. 
*  Jones  on  Pledge],  §§  344,  345. 
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in  the  goods.  "  No  doubt  a  factor  who  has  made  advances  upon 
goods  consigned  to  him  may  be  regarded,  in  a  limited  sense  and 
to  the  extent  of  his  advances,  as  an  owner.  Yet,  in  reality,  he  has 
but  a  lien,  with  a  right  of  possession  of  the  goods  for  its  security. 
He  may  protect  that  possession  by  suit  against  a  trespasser  upon 
it,  and  he  may  Bell  the  property  to  reimburse  advances,  remain- 
ing, however,  accountable  to  bis  consignor  for  any  surplus.  But, 
after  all,  be  is  not  the  real  owner.  He  is  only  an  agent  of  the 
owner  for  certain  purposes.  The  owner  may,  at  any  time  before 
his  factor  has  sold  the  goods,  reclaim  the  possession  upon  paying 
the  advances  made  with  interest  and  expenses.  He  has  not  lost 
his  ownership  by  committing  the  custody  of  the  goods  to  a  factor 
and  by  receiving  advances  upon  them.  He  is  still  entitled  to  the 
proceeds  of  any  sale  which  may  be  made,  even  by  his  agent,  the 
factor,  subject  to  a  charge  of  the  advances  and  expenses.  A  fac- 
tor, therefore,  notwithstanding  be  may  have  made  advances  upon 
the  property  consigned  to  him,  has  but  a  limited  right.  That 
right  is  sometimes,  called  a  special  property,  but  it  is  never  re- 
garded as  a  general  ownership.  At  most  it  is  no  more  than  own- 
ership of  a  lien  or  charge  upon  the  property." 1 

475.  A  factor  who  has  made  advances,  or  incurred  lia- 
bilities, on  a  consignment,  has  a  right  to  sell  so  much  of  the 
consignment  as  may  be  necessary  to  reimburse  sucb  advances, 
unless  there  is  some  agreement  between  him  and  tbe  consignor 
which  varies  the  right.3  "  Thus,  for  example,  if,  contempora- 
neous with  tbe  consignment  and  advances  or  liabilities,  there  are 
orders  given  by  the  consignor,  which  are  assented  to  by  the  fac- 
tor, that  the  goods  shall  not  be  sold  until  a  fixed  time,  in  such  a 
case  the  consignment  is  presumed  to  be  received  by  the  factor 
subject  to  such  orders ;  and  he  is  not  at  liberty  to  sell  the  goods 
to  reimburse  his  advances  or  liabilities  until  after  that  time  has 
elapsed.  The  same  rule  will  apply  to  orders  not  to  sell  below  a 
fixed  price ;  unless,  indeed,  the  consignor  shall,  after  due  notice 
and  request,  refuse  to  provide  any  other  means  to  reimburse  the 
factor.  And  in  no  case  will  the  factor  be  at  liberty  to  sell  the 
consignment  contrary  to  the  orders  of  the  consignor,  although 'lie 
has  made   advances  or  incurred  liabilities  thereon,  if   the  con- 

1  United  States  b.  VflUlongi,  23  Wall,  der  v.  Phillips,  16  Pet.  131 ;  Beadles  o. 
33, 41,  per  Strong,  J.  Hnrtmus,  7  Box.  476 ;  Moonej  v.  Hosier, 

*  Brown  ■>.  H'Oran,  M  Pet.  479  ;  Bian-    43  lad,  113.  ' 

285 


*  Google 


§  476.]  LIIN8  OF  FACTOBS,   KTC. 

sigoor  stands  ready  and  offers  to  reimburse  and  discharge  such 
advances  and  liabilities.  On  the  other  hand,  where  the  consign- 
ment is  made  generally,  without  any  specific  orders  as  to  the 
time  or  mode  of  sale,  and  the  factor  makes  advances  or  incurs 
nubilities  on  the  footing  of  such  consignment,  there  the  legal  pre- 
sumption is,  that  the  factor  is  intended  to  be  clothed  with  the 
ordinary  rights  of  factors  to  sell,  in  the  exercise  of  a  sound  dis- 
cretion, at  such  time  and  in  such  mode  as  the  usage  of  trade  and 
his  general  duty  require;  and  to  reimburse  himself  for  bis  ad- 
vances and  liabilities  out  of  the  proceeds  of  the  sale ;  and  the  con- 
signor has  no  right,  by  any  subsequent  orders  given  after  advances 
have  been  made  or  liabilities  incurred  by  the  factor,  to  suspend 
or  control  this  right  of  sale,  except  so  far  as  respects  the  surplus 
of  the  consignment  not  necessary  for  the  reimbursement  of  such 
advances  or  liabilities.  Of  course,  this  right  of  the  factor  to  sell 
to  reimburse  himself  for  his  advances  and  liabilities  applies  with 
stronger  force  to  coses  where  the  consignor  is  insolvent,  and 
where,  therefore,  the  consignment  constitutes  the  only  fund  for 
indemnity."1 

476.  A  faotor  may  sell  the  goods  at  a  fair  market  price 
and  reimburse  himself  for  advances,  after  a  reasonable  notice 
to  his  principal,  although  the  latter  has  limited  him  to  a  higher 
price,  or  given  express  instructions  not  to  sell.3 

The  English  rule  is  otherwise ;  the  factor  there  having  no  right 

1  Brown  v.  M'Gran,  14  Pet.  479,  498,  pleasure  for  an  unlimited  time,  if  he  were 

per  Story,  J.  disposed  so  to  do.     To  sanction  each  a 

*  Bran  de  r  r.  Phillips,  16 Pet.  131 ;  Landii  right  would   operate  injuriously  on  the 

ij.  Guoch,  1   DiH.  176 ;   Watson  v.  Beatty  interests  of  consignee!!,  and  would  check 

(Pa.  St.),  13  Ail.  Rep.  S21  ;  HtJlowell  t>.  the  continuance  of  those  large  advances 

Fawcett,30lowa,4Sl;P*rkeri>.Braiicker,  by  the  aid  of  which  a  flourishing  trade 

32  l'ick.  40,  46,  per  Wilde,  J.    "  Bnt  ai-  liaj  been  carried  on,  for  yean  put,  to  the 

tcr  auch  a  reasonable  time  had  elapsed,  gnat  profit  of  the  mercantile  community, 

and  a  demand  had  been  made  upon  the  For  although  each  advances  inly  some- 

princEpal  to  repay  the  money  advanced  times  lead  to  over-trading,  and  may  1b- 

aod  he  had  refuted  to  to  do,  be  had  no  duoe   individuate  to  venture    upon   rath 

further  power,  by  any  principle  of  law  or  speculations,  yet  it   cannot  be  doubled 

justice,  to  control  the  factor's  right  of  tale  that  on  the  whole  they  have  contributed 

to  bis  prejudice,    Bncb  a  power  would  be  to  the  increase  of  the  wealth  and  prosper- 

inconsistent  with  the  understanding  of  the  it;  of  the  country.     The  principle,  ihere- 

parlies  aa  it  must  be  presumed  to  hare  fore,  involved  in  this  case  is  of  great  im- 

been  when  the  advances  wen  made ;  and  portancs,  and  has  been  considered  by  the 

it  would  enable  the  principal  to  impair  court  with  great  cans." 
the  factor's  security  at  his  own  will  and 
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to  sell  ngainst  his  principal's  consent  in  order  to  satisfy  his  ad- 
vances, after  giving  notice  of  bis  intention  to  do  so.1 

If  &  consignor,  after  advances  have  been  made,  instructs  his 
factor  not  to  sell  for  less  than  a  certain  prioe,  and  the  factor  re- 
plies that  it  is  doubtful  whether  the  goods  could  be  sold  at  the 
price  fixed,  and  that  he  would  await  further  instructions,  and 
that  ho  would  return  the  goods  and  remit  an  account  if  desired, 
after  the  lapse  of  a  reasonable  time  without  receiving  any  re- 
sponse from  the  consignor,  the  factor  may  sell  the  goods  for  the 
best  price  he  can  get  in  the  market.3 

477.  In  two  or  three  States  the  right  of  the  factor  to  reim- 
burse himself  by  sales  is  declared  by  statute.  Thus,  in  Cali- 
fornia,3 a  factor  has  a  general  lien,  dependent  on  possession,  for  all 
that  is  due  to  him  as  such,  upon  all  articles  of  commercial  value 
that  are  intrusted  to  him  by  the  same  principal.  A  factor  must 
obey  the  instructions  of  his  principal  to  the  same  extent  as  any 
other  employee,  notwithstanding  any  advances  he  may  have  made 
to  his  prinoipal  upon  the  property  consigned  to  him,  except  that, 

1  Smart  v.  San dan,  S  C.  B.  S9S,  914.  an  internal ;  and,  hating  thus  an  author- 
Chief  Justice  Wilde,  delivering  the  opin-  itj  and  an  interest,  the  authority  becomes 
ion  of  the  court,  said:  "The  substantial  thereby  irrevocable.  The  doctrine  here 
question  in  this  case  is,  whether  a  factor  implied,  ihat  whenever  there  ii  in  the 
who  has  nude  sdvances  on  account  of  hit  tame  power  an  authority  and  an  interest, 
principal  has  a  right  to  aell  the  gooda  in  the  authority  is  irrevocable,  it  not  to  be 
hie  hands,  contrary  to  the  order*  of  hit  admitted  without  qualiflcation.  In  lha 
principal,  on  the  principal's  making  de-  case  of  Raleigh  o.  Atkinson,  6  M.  &  W. 
fault  in  repaying  those  advances.  It  is  676,  goods  bad  been  consigned  to  a  factor 
now  settled  law  that  a  factor  baa  a  lien  for  tale,  with  a  limit  sa  to  price.  The  fac- 
tor his  advances.  lint  the  defendant  claims  tor  had  alien  on  the  goods  (or  advances  ; 
mors  than  a  lien  :  he  claim*  a  right,  if  the  and  the  principal,  in  consideration  of  tho;e 
principal,  when  called  on  to  repay  the  ad-  advances,  agreed  with  the  factor  that  he 
varices,  makes  a  default  in  doing  so,  to  sell  should  tell  the  gooda  at  the  best  market 
the  gooda  at  such  prices  and  timet  as,  prices,  and  realise  thereon  against  hia  ad- 
in  the  exercise  of  a  sound  discretion,  he  ranees  :  the  court  held  tbat  this  authority 
thinks  best  for  his  principal.  No  case  in  was  revocable,  on  the  ground  that  there 
an  English  court  can  be  produced  in  sup-  was  no  consideration  for  the  agreement, 
port  of  this  doctrine;  jet  it  is  a  right  Now  in  tbat  caae  there  was  an  authority 
which  one  would  expect  to  find  enforced  given,  and  one  which  the  principal  was 
every  day,  if  it  existed.  The  tilence  of  fully  at  liberty  to  give ;  the  party  to  whom 
our  law-books  is  a  strong  argument  against  it  was  given  had  an  interest  in  it,  yet  the 
the  existence  of  sm-h  a  right.  .  .  .  But,  authority  was  held  to  be  revocable." 
it  is  said,  a  factor  for  sale  has  an  authority  *  Mooney  d.  Hosier,  «5  Ind.  113. 
at  such  (in  the  absence  of  all  a  pedal  or-  ■  Codes  ft  Stat*.  1 861,  5§  3037  and  3053 
■en)  to  sell;  and  when  be  afterwards  of  Civ.  Code;  a  Dakota  Codes,  1888, 
comes  under  advances,  be  thereby  acquire*  |  1807  of  Civ.  Code. 
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if  the  principal  forbids  him  to  sell  at  the  market  price,  be  may 
nevertheless  sell  for  his  reimbursement,  after  giving  to  his  prin- 
cipal reasonable  notice  of  his  intention  to  do  so,  and  of  the  time 
and  place  of  sale,  and  proceeding  in  all  respects  as  a  pledgee. 

In  Georgia,1  a  factor's  lien  extends  to  all  balances  on  general 
account,  and  attaches  to  the  proceeds  of  the  sale  of  goods  con- 
signed, as  well  as  to  the  goods  themselves.  Peculiar  confidence 
being  reposed  in  the  factor,  he  may,  in  the  absence  of  instruc- 
tions, exercise  his  discretion  according  to  the  general  usages  of 
the  trade.  In  return,  greater  and  more  skilful  diligence  is  re- 
quired of  him,  and  the  most  active  good  faith. 

478.  The  factor's  lien  attaches  to  the  proceeds  of  all  sales 
made  by  him,  whether  these  be  in  money  or  securities,  so  long 
as  he  retains  them  in  his  possession.  The  factor  sells  the  goods, 
and  thereby  parts  with  the  lien  on  the  goods ;  bnt  at  the  same 
moment  he  takes  the  proceeds,  whether  the  money  or  security, 
which  he  may  take  in  his  own  name,  and  thus,  as  between  him 
and  bis  principal,  the  lien  is  immediately  transferred  to  the  pro- 
ceeds.3 

But  the  fact  that  the  factor  has  a  lien  on  the  proceeds  of  a  sale 
of  goods  on  which  he  had  a  lien  docs  not  authorize  him  to  sell 
them  or  pledge  them  in  payment  or  for  the  security  of  his  own 
debt,  or  in  an  unusual  and  irregular  manner; 8  unless  the  princi- 
pal's indebtedness  to  him  equals  or  exceeds  the  value  of  the  goods, 
so  that  the  factor  is  substantially  the  owner.*  But  while  a  factor 
or  commission  merchant  has  no  authority  to  pledge  the  goods 
consigned  to  him,  if  he  has  advanced  money  upon  the  goods,  he 
thereby  acquires  a  lien  upon  and  special  property  in  them  to  the 
amount  of  such  advances,  and  he  may  pledge  such  special  interest 
in  them  for  his  own  use.5  lie  has  no  authority  to  dispose  of  the 
goods  consigned  to  him  oat  of  the  ordinary  course  of  business, 
nor  can  he  dispose  of  them  in  violation  of  the  order  of  his  princi- 
pal, even  to  repay  advances,  at  least  until  he  hita  called  upon  his 
principal  for  reimbursement.  He  cannot  sell  a  debt  existing  in 
open  account  and  not  yet  due,  arising  from  a  sale  of  the  goods,  so 

1  Cods  1883,  J  2111.  ley  it.  Packard,  20  Johns.  421 ;  Graham  ». 

a  Btandor  ti.  Ptiillipa,  16  PeL  121  ;  Coin-  Dyater,  6  Manle  ft  S.  I. 
mercia.1  Nat.  Bank  v.  Hcilbronner,  106  N.        *  Eaton  ».  Bell,  3  B.  ft  Aid.  34. 
T.  439,  15  N.  E.  Hep.  701.  *  Merchant*'  Nat.  Bank  v.   Pope,   19 

>  Bennj  p.  Rhodes,  18  Mo.  147  J  Back.  Oreg.  35,  26  Put  Rep.  632. 
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as  to  transfer  a  good  title  to  the  claim,  when  the  principal  ia  not 
in  default  and  has  not  been  called  upon  to  repay  the  advances.1 

479.  A  factor  who  sells  his  principal's  property,  on  which 
he  has  a  lien  for  his  services  and  advances,  may  retain  the 
amount  of  his  lien  out  of  the  proceeds,  whether  the  sale  was 
authorized  or  not.  Thus,  if  the  factor  Bell  the  goods  after  the 
death  of  his  principal,  without  waiting  for  the  appointment  and 
consent  of  an  administrator,  in  an  action  against  him  for  the 
value  of  the  goods,  the  measure  of  damages  is  the  value  of  the 
property,  less  the  amount  of  his  lien  ;  and  if  no  question  is  made 
in  regard  to  the  price  obtained,  the  damages  would  be  such  price 
less  the  amount  of  his  lien.3  Though  the  sale  be  a  conversion, 
he  may  insist  upon  his  lien  in  defence  to  an  action  for  the  con- 
version. 

480.  Bill  of  sale  from  principal  to  agent.  —  An  agent  nnder 
a  del  credere  commission  has  a  lien  for  his  advances  and  com- 
missions, and  a  bill  of  Bale  to  him  by  his  principal  of  the  goods 
in  his  possession  is  in  effect  a  foreclosure  of  his  lien  upon  them. 
Even  if  his  principal  be  insolvent  at  the  time,  the  bill  of  sale, 
though  perhaps  technically  illegal,  will  be  sustained  as  a  fore- 
closure of  the  lien.  In  such  a  case,  when  the  agent  has  used 
large  acceptances  of  his  principal  for  his  own  benefit,  he  is  not 
obliged,  for  the  benefit  of  creditors  of  his  principal,  to  set  off 
these  against  his  principal's  indebtedness  to  him,  and  release  the 
security  of  bis  lien  to  that  extent.  It  was  not  unlawful  for  him 
to  retain,  with  his  principal's  consent,  bis  lien  for  the  entire 
indebtedness.3 

481.  A  factor  may  maintain  an  action  for  the  debt,  al- 
though he  has  a  lien  on  the  goods  in  his  possession  for  the  debt ; 
and  in  an  action  by  trustee  process,  or  process  of  garnishment,  by 
a  third  person  against  the  factor,  the  principal  may  be  charged 
as  trustee  or  garnishee,  and  judgment  entered  against  the  prin- 
cipal.* 

482.  A  carrier  who  has  been  compelled  to  pay  the  con- 
signee's lien  may  himself  enforce  it.     Thus,  when  a  consignee 

1  Commercial  Nat.  Bank  a.  Heilbronner,  *  Fourth  Nat.  Bank  p.  American  Milla 

108  N.  Y.  439,  IS  N.  E,  Rep.  701 ;  Hilton  Co.  29  Fed.  Rep.  611, 30  Fed.  Rep.  430. 

v.  Vanderbilt,  83  N.  Y.  591  ;  Harfield  v.  *  Mobile  &  Ohio  R.  R.  Co.  v.  Whitney, 

Ooodbne,  8  N.  Y.  63.  39  Alt,  468. 

*  Shaw  v.  Ferguson,  78   Ind.  SIT,  59 
An.  Dec  393. 
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has  a  lien  for  advances  upon  goods  on  board  ship,  which  are  taken 
from  the  ship  by  an  attaching  officer  on  a  writ  against  the  con- 
signor, without  tendering  to  the  carrier  or  the  consignee  the 
amount  of  the  consignee's  lien,  the  carrier,  after  having  been  com- 
pelled to  pay  the  amount  to  the  consignee,  may  maintain  an  ac- 
tion therefor  against  the  officer.  The  carrier  is  bound  to  the  con- 
signee for  the  safe  delivery  of  the  goods.  The  property  having 
been  taken  from  the  carrier's  possession  upon  legal  process  against 
the  consignor,  the  carrier,  being  thus  prevented  from  delivering  it 
to  the  consignee  according  to  his  contract,  has  the  consignee's 
rights  and  remedies  to  enable  him  to  answer  over  to  the  consignee 
for  the  value  of  his  interests.  Certainly,  if  he  pays  such  consignee 
for  his  interest  with  or  withont  suit,  he  succeeds  to  all  his  rights 
of  recapture  or  rights  of  action.1 

>  VenniTjeu.  Express  Co.  21  Wall.  186;  Holmes  ».B«lcom  (Me.),  24  All.  Hep.  881. 
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CHAPTER  X. 

LIEN   OF  A  FINDER   OF  LOST  GOODS. 

483.  The  finder  of  a  chattel  has  at  common  law  no  lien 
upon  it  for  the  labor  and  expanses  he  may  have  been  at  in 
seouring  it,  and  in  taking  care  of  it  for  the  owner.  A  quantity 
of  timber  belonging  to  one  Nicholson  was  accidentally  loosened 
from  a  dock  in  which  it  was  placed  on  the  bank  of  the  Thames, 
and  was  carried  a  considerable  distance  by  the  tide  and  left  at  low 
water  upon  a  towing-path.  Chapman,  finding  it  there,  placed  it 
in  a  safe  place  beyond  the  reach  of  the  tide  at  high  water.  The 
owner  then  demanded  the  timber  of  Chapman,  who  refused  to 
deliver  it  up,  unless  a  certain  sum  should  be  paid  to  him  for  his 
trouble  in  securing  and  taking  care  of  the  timber.  In  an  action 
of  trover  by  the  owner  against  Chapman,  the  court  held  that  be 
had  no  lien  on  the  timber.'  Lord  Chief  Justice  Eyre,  delivering 
the  opinion,  said :  "  This  is  a  case  of  mere  finding  and  taking 
care  of  the  thing  found  for  the  owner.  This  is  a  good  office  and 
meritorious,  at  least  in  the  moral  sense  of  the  word,  and  certainly 
entitles  the  party  to  some  reasonable  recompense  from  the  bounty, 
if  not  from  the  justice,  of  the  owner  ;  and  of  which,  if  it  were  re- 
fused, a  court  of  justice  would  go  as  far  as  it  could  go  toward  en- 
forcing the  payment.  .  .  .  So  it  would  be  if  a  horse  had  strayed, 
and  was  taken  up  by  some  good-natured  man,  and  taken  care  of 
by  him  till,  at  some  trouble  and  perhaps  at  some  expense,  he  had 
found  out  the  owner.  So  it  would  be  in  every  case  of  finding  that 
can  be  stated,  —  the  claim  to  recompense  differing  in  degree,  but 
not  in  principle ;  which,  therefore,  reduces  the  merits  of  this  case 
to  this  short  question,  whether  every  man  who  finds  the  property 
of  another,  which  happens  to  have  been  lost  or  mislaid,  and  vol- 
untarily puts  himself  to  some  trouble  and  expense  to  preserve  the 
thing  and  to  find  out  the  owner,  has  a  lien  npon  it  for  the  casual, 
fluctuating,  and  uncertain  amount  of  the  recompense  which  he 
>  NkhoUon  v.  Cb»pman,  2  H.  Black.  1M,  258. 
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may  reasonably  deserve.  It  is  enough  to  say  that  there  is  no  in- 
stance of  such  a  lien  having  been  claimed  and  allowed  ;  the  case 
of  the  pointer  dog 1  was  a  case  in  which  it  was  claimed  and  dis- 
allowed, and  it  was  thought  too  clear  a  case  to  bear  an  argument. 
Principles  of  public  policy  and  commercial  necessity  support  the 
lien  in  the  case  of  salvage.  Not  only  public  policy  and  commer- 
cial necessity  do  not  require  that  it  should  be  established  in  this 
-case,  but  very  great  inconvenience  may  be  apprehended  from  it  if 
it  were  to  be  established.  ...  I  mentioned,  in  the  course  of  the 
cause,  another  great  inconvenience,  namely,  the  situation  in  which 
an  owner  seeking  to  recover  his  property  in  an  action  of  trover 
will  be  placed,  if  he  is  at  his  peril  to  make  a  tender  of  a  sufficient 
recompense  before  he  brings  his  action  :  such  an  owner  must  al- 
ways pay  too  mnch,  because  be  has  no  means  of  knowing  exactly 
how  much  be  ought  to  pay,  and  because  he  must  tender  enough. 
I  know  there  are  cases  in  which  the  owner  of  property  most  sub- 
mit to  this  inconvenience,  but  the  number  of  them  ought  not  to 
be  increased.  Perhaps  it  is  better  for  the  public  that  these  volun- 
tary acts  of  benevolence  from  one  man  to  another,  which  are  char- 
ities and  moral  duties,  but  not  legal  duties,  should  depend  alto- 
gether for  their  reward  upon  the  moral  duty  of  gratitude.  But 
at  any  rate  it  is  fitting  that  he  who  claims  the  reward  in  such 
•case  should  take  upon  himself  the  burden  of  proving  the  nature 
of  the  service  which  he  has  performed,  and  the  quantum  of  the  rec- 
ompense which  be  demands,  instead  of  throwing  it  upon  the  owner 
to  estimate  it  for  him  at  the  hazard  of  being  nonsuited  in  an 
action  of  trover." 

484.  A  riparian  owner  has  no  lien  on  property  oast  adrift 
■on  his  land.9  If  a  bridge  be  swept  away  by  a  flood,  and  parts 
of  it  lodge  upon  the  land  of  a  riparian  owner,  who  removes  them 
at  his  own  expense  after  the  owner  of  the  bridge  had  refused 
to  do  so,  the  land-owner  is  liable  in  trover  for  a  conversion  of  the 
fragments  of  the  bridge.8  A  riparian  owner  cannot  even  claim 
a  lien  for  preserving  a  raft  east  upon  his  land.1  The  claim  in 
these  cases  is  very  unlike  that  of  salvage  of  goods  at  sea.  The 
distinction  between  salvage,  properly  so  called,  and  the  taking 
care  of  goods  found  upon  the  banks  of  rivers,  is  fully  pointed 

*  Bioitcad  v.  Bock,  S  W.  Bl.  1 1 17.  *  Foster  v.  Juniata  Bridge  Co.  16  P*. 

*  Nicholson  b.  Chapman,  3  H.  BL  85* ;    St.  393. 

Baker  v.  Hoag,  3  Bub.  SOS,  7  Barb.  113.        *  EUer  r.  Edwardi,  4  WatU,  63, 65. 
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out  by  Chief  Justice  Eyre,  in  the  leading  case  already  noticed : l 
"  The  only  difficulty  that  remained  with  any  of  us,  after  we  had 
heard  this  case  argued,  was  upon  the  question  whether  this 
transaction  could  be  assimilated  to  salvage.  The  taking  care  of 
goods  left  by  the  tide  upon  the  banks  of  a  navigable  river,  com- 
municating with  the  sea,  may  in  a  vulgar  sense  be  said  to  be 
salvage ;  but  it  has  none  of  the  qualities  of  salvage,  in  respect 
of  which  the  laws  of  all  civilized  nations,  the  laws  of  Oleron, 
and  our  own  laws  in  particular,  have  provided  that  a  recom- 
pense should  be  a  lien  upon  the  goods  which  have  been  saved. 
Goods  carried  by  sea  are  necessarily  and  unavoidably  exposed 
to  the  perils  which  storms,  tempests,  and  accidents  far  beyond 
the  reach  of  human  foresight  to  prevent,  are  hourly  creating,  and 
against  which  it  too  often  happens  that  the  greatest  diligence 
and  the  most  strenuous  exertions  of  the  mariner  cannot  protect 
them.  When  goods  are  thus  in  imminent  danger  of  being  lost,  it 
is  most  frequently  at  the  hazard  of  the  lives  of  those  who  save 
them  that  they  are  saved.  Principles  of  public  policy  dictate 
to  civilized  and  commercial  countries,  not  only  the  propriety,  but 
even  the  absolute  necessity,  of  establishing  a  liberal  recompense 
for  the  encouragement  of  those  who  engage  in  so  dangerous  a 
service.  Such  are  the  grounds  upon  which  salvage  stands.  .  .  . 
But  see  how  very  unlike  this  salvage  is  to  the  case  now  under 
consideration.  In  a  navigable  river,  within  the  flux  and  reflux 
of  the  tide,  but  at  a  great  distance  from  the  sea,  pieces  of  timber 
lie  moored  together  off  convenient  places ;  carelessness,  a  Blight 
accident,  perhaps  a  mischievous  boy,  casts  off  the  mooring-rope, 
and  the  timber  floats  from  the  place  where  it  was  deposited,  till 
the  tide  falls,  and  leaves  it  again  somewhere  upon  the  banks  of  the 
river.  .  .  .  The  timber  is  found  lying  upon  the  banks  of  the  river, 
and  is  taken  into  the  possession  and  under  the  care  of  the  defend- 
ant, without  any  extraordinary  exertions,  without  the  least  per- 
sonal risk,  and  in  truth  with  very  little  trouble.  It  is,  therefore,  a 
case  of  mere  finding,  and  taking  care  of  the  thing  found  for  the 

485.  Whether  a  finder  can  recover  compensation   for  his 
services  in  respect  of  the  property  found  seems  to  have  been  an 
unsettled  question  at  the  time  of  the  decision  of  Nicholson  v. 
1  Nicholson  v.  Chapman,  2  H.  Bl.  354. 
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Chapman,1  in  1793.  But  in  a  Kentucky  case,  in  1836,2  it  was 
held  that  the  finder  may  recover  for  his  time  and  expenses,  on  the 
ground  that  there  is  an  implied  request  on  the  part  of  one  who 
has  lost  a  chattel  to  every  one  else  to  aid  him  in  recovering  it. 
It  now  seems  to  be  an  established  doctrine  that  the  finder  is 
entitled  to  be  paid  bis  reasonable  expenses  incurred  in  respect  of 
the  tiling  found.8  Thus,  the  owner  of  a  boat,  who  has  taken  it 
from  a  person  who  found  it  adrift  on  tidewater  and  brought  it  to 
shore,  is  liable  for  the  necessary  expense  of  preserving  the  boat 
while  it  remained  in  his  possession.  "  His  claim  is  for  the  reason- 
able expenses  of  keeping  and  repairing  the  boat  after  he  bad 
brought  it  to  the  shore;  and  the  single  question  is,  whether  a 
promise  is  to  be  implied  by  law  from  the  owner  of  a  boat,  upon 
taking  it  from  a  person  who  has  found  it  adrift  on  tidewater 
and  brought  it  ashore,  to  pay  him  for  the  necessary  expenses  of 
preserving  the  boat  while  in  his  possession.  We  are  of  opinion 
that  such  a  promise  is  to  be  implied.  The  plaintiff,  as  the  finder 
of  the  boat,  had  the  lawful  possession  of  it,  and  the  right  to  do 
what  was  necessary  for  its  preservation.  Whatever  might  have 
been  the  liability  of  the  owner  if  he  bad  chosen  to  let  the  finder 
retain  the  boat,  by  taking  it  from  him  he  made  himself  liable 
to  pay  the  reasonable  expenses  incurred  in  keeping  and  repair- 
ing it."  * 

486.  In  the  absence  of  an  agreement,  a  landlord  has  no 
lien,  unless  he  is  an  innkeeper,  on  ohattels  left  on  his  prem- 
ises by  an  outgoing  tenant.8  The  law  applicable  to  cases  of 
deposits  by  the  finding  of  goods  lost  on  land,  and  deposits  of 
property  made  by  the  force  of  winds  or  floods,  which  are  termed 
involuntary  deposits,  is  applicable  to  the  case  of  goods  left  by 
the  outgoing  tenant.  The  law  in  those  cases  gives  no  lien  for 
the  care  and  expense  of  the  finder  in  keeping  and  preserving  the 
property.9  It  is  only  in  case  that  the  loser  offers  a  reward  for 
the  restoration  of  the  property  that  the  finder  has  a  lien  upon  it 
to  the  extent  of  the  reward  so  offered. 

1  a  H.  BI.  254.  '  Chase  v.  Corcoran,  iog  Mui.  SSS, 

*  Seeder  v.  Anderson.  4  Dana,  193.  SSS,  per  Gray,  J. 

a  Chase   v.  Corcoran,  106   Mat*.   266  ;  *  Preston  u.  Neale,  12  Gray,  SSS. 

Amory  v.  Flyn,  10  Johns.  102,  6  Am.  Dec.  •  1' res  ton    v.  Neale,  13  Gray,  SSS,  per 

316;  Tome   v.  Four  Cribs   of  Lumber,  Metcalf,  J. 
Taney,  633,  547.     Contra,  WallB  v.  Ward, 
1  Oregon,  86. 
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487.  Reward  ottered.  —  Though  the  finder  of  lost  property 
has  no  lien  upon  it  at  common  law  for  Lis  services  in  recovering 
and  restoring  it  to  the  owner,  yet,  if  the  owner  has  offered  a 
reward  for  the  return  of  the  property,  or  has  entered  into  an 
agreement  to  pay  for  its  discovery  and  restoration,  the  finder  has 
a  lien  upon  the  property  for  the  payment  of  the  reward,1  or  of 
the  labor  and  expense  of  rescuing  it  under  the  agreement.2  The 
finder  in  such  case  is  entitled  to  receive  his  compensation  before 
he  parts  with  the  possession  of  the  property.  He  stands  in  the 
same  position  as  a  mechanic  or  artisan  who  performs  services 
upon  property  at  the  request  of  the  owner ;  and,  like  a  mechanic 
or  artisan,  he  has  a  lien  upon  the  property  itself  for  the  amount 
of  his  compensation.3 

488.  An  offer  of  a  reward  becomes  a  oontraot  with  an? 
one  who  complies  with  the  terras  of  the  offer.  Thus,  where 
one  offered  a  reward  of  twenty  dollars  for  the  return  of  a  watch 
which  he  bad  lost,  but  refused  to  pay  the  reward,  and  the  finder 
refused  to  deliver  the  watch,  in  an  action  of  trover  by  the  owner 
against  the  finder,  judgment  was  given  for  the  defendant.4  Chief 
Justice  Shaw,  delivering  the  opinion  in  the  leading  case  of  Went- 
worth  v.  Day,  said :  "  The  duty  of  the  plaintiff  to  pay  the  stipu- 
lated reward  arises  from  tbe  promise  contained  in  his  advertise- 
ment. That  promise  was,  that  whoever  should  return  his  watch 
to  tbe  printing-office  should   receive   twenty  dollars.     No  other 

1  Wentworth  u.  Day,  3  Met.  35!  ;  Pres-  to  be  a  mmultaneous  act.  It  ii  DO  forced 
ton  t>.  Neala,  13  Gray,  SBS;  Camming!  v.  construction  of  hit  act  to  say  that  be 
Gann,  52  Pa.  St.  484 ;  Wood  o.  Piersou,  designed  to  be  bo  understood  bj  him  who 
46  Mich.  313,314;  II arson  b.  Pike,  16  Ind.  should  become  entitled  to  the  reward. 
140 ;  Wilson  b.  Gnytoo,  8  Gill,  213,  215.  It  ii,  consequent!;,  a  lieu  created  by  con- 
In  the  latter  oue  Dorsey,  C.  J.,  aaid;  "If  tract.  It  is  for  the  interest  of  property - 
an;  article  of  personal  property  has  been  holders  so  to  regard  it.  It  doubles  their 
lost,  or  strayed  away,  or  escaped  from  its  prospect  of  a  restoration  to  their  property, 
owner,  and  he  offers  n  certain  reward,  pay-  To  strangers  it  is  everything;  the  few, 
able  to  him  who  shall  recover  and  deliver  indeed,  would  spend  their  time  and  monuy , 
it  back  to  his  possession,  it  ia  bat  a  Just  and  incur  the  risks  incident  to  bailment, 
exposition  of  his  oiler,  that  he  did  not  but  from  a  belief  in  the  existence  of  such 
expect  that  he  who  had  expended  bia  time  a  lien.  Public  convenience,  sound  policy, 
and  money  in  the  pursuit  and  recovery  and  all  tbe  analogies  of  the  law,  lend  their 
of  the  lost  or  escaped  property  would  re-  aid  in  support  of  inch  n  principle." 
store  it  to  him  but  upon  the  payment  of  a  Baker  u.  Hoag,  7  Barb.  113. 
the  proffered  reward,  and  that,  as  security  *  Baker  v.  Hoag,  7  Barb.  1 13. 
for  this,  he  was  to  remain  in  possession  of  *  Wentworth  tt.  Day,  3  Met.  3S2, 356, 
the  same  until  its  restoration  to  its  owner,  37  Am.  Dec.  145 ;  Haraon  tt.Pike,  16  Ind. 
and  then  the  payment  of  the  reward  was  140. 
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time  or  place  of  payment  was  fixed.  The  natural,  if  not  the 
necessary,  implication  is  that  the  acta  of  performance  were  to  be 
mutual  and  simultaneous,  the  one  to  give  up  the  watch  on  pay- 
ment of  the  reward,  the  other  to  pay  the  reward  on  receiving 
the  watch.  Such  being,  in  our  judgment,  the  nature  and  legal 
effect  of  this  contract,  we  are  of  opinion  that  the  defendant,  on 
being  ready  to  deliver  up  the  watch,  had  a  right  to  receive  the 
reward,  and  was  not  bound  to  surrender  the  actual  poaseasiou  of 
it  till  the  reward  was  paid ;  and  therefore  a  refusal  to  deliver  it 
without  such  payment  was  not  a  conversion.  It  was  competent 
for  the  loser  of  the  watch  to  propose  his  own  terms.  He  might 
have  promised  to  pay  the  reward  at  a  given  time  after  the  watch 
should  have  been  restored,  or  in  any  other  manner  inconsiatent 
with  a  lien  for  the  reward  on  the  article  restored ;  in  which  case, 
no  such  lien  would  exist.  The  person  restoring  the  watch  would 
look  only  to  the  personal  responsibility  of  the  advertiser.  It  was 
for  the  latter  to  consider  whether  such  an  offer  would  be  equally 
efficacious  in  bringing  back  his  lost  property  as  an  offer  of  a  reward 
secured  by  a  pledge  of  the  property  itself,  or  whether,  on  the 
contrary,  it  would  not  afford  to  the  finder  a  strong  temptation  to 
conceal  it.  With  these  motives  before  him,  he  made  an  offer  to 
pay  the  reward  on  the  restoration  of  the  watch ;  and  hia  subse- 
quent attempt  to  get  the  watch  without  performing  his  promise 
is  equally  inconsistent  with  the  rules  of  law  and  the  dictates  of 
justice." 

489.  A  telegram  to  a  sheriff  offering  a  reward  for  the  recov- 
ery of  a  stolen  horse  is  a  general  offer,  and  binds  the  sender 
to  any  person  who  recovers  the  horse,  and  gives  a  lien  on  it  till 
the  reward  is  puid.  The  reward  in  this  case  was  claimed  by 
one  Cummings,  an  innkeeper,  who  had  previously  detained  the 
horses  of  two  men  who  had  stopped  at  hia  inn,  suspecting  that 
the  horses  had  been  stolen.  He  sent  for  the  sheriff,  and  had  one 
of  the  men  arrested.  When  the  sheriff  received  the  telegram, 
he  showed  it  to  Cumminga,  who  had  the  horse  in  his  possession. 
The  sheriff  claimed  the  reward,  and  it  was  paid  to  him  ;  and  the 
owner  of  the  horse  took  it  by  replevin  from  Cummings.  Judge 
Thompson,  delivering  the  opinion  of  the  court,  said : '  "  The  re- 
covery of  the  property  was  the  object,  and  the  hands  by  which 

1  Cnmmiuga  r.  Gann,  92  Pa.   St.  484,    332,  354,  37  Am.  Dec   145,  per  Shaw, 
490.  See,  alio,  Wentwortb  v.  Day,  3  Met.    C.  J. 
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the  result  should  be  accomplished  were  nothing  to  the  owner. 
It  was  as  much  an  offer  to  Cummings  as  to  the  sheriff  or  any- 
body. It  amounted  to  nothing  unless  to  a  successful  party.  It 
was  but  an  offer  until  its  terms  were  complied  with.  When 
that  was  done,  it  thenceforth  became  a  binding  contract,  which 
the  offerer  was  bound  to  perform  his  share  of.  .  .  .  The  service 
is  to  be  performed  for  a  reward  offered,  not  especially  to  any  one, 
but  to  any  one  who  may  undertake  and  perform  the  request.  It 
is  valuable  toward  both  the  owner  and  his  property,  and  why 
should  there  not  be  a  lien?  The  owner  may  live  at  a  distance, 
and  if  the  finder  is  required  to  yield  up  the  property  and  then 
look  to  the  owner,  it  might  be  great  injustice  to  him ;  whereas  it 
is  no  injury  to  the  owner  who  constitutes  the  finder  his  bailee  by 
bis  advertisement  to  perform  the  services  of  seizure  and  taking 
care  of  the  property." 

400.  To  entitle  a  person  to  a  reward  he  must  show  a  ren- 
dition of  services  with  a  view  of  obtaining  the  reward.  The 
finding  of  property  lost,  and  advertising  it  without  knowledge  of 
the  offer  of  a  reward,  does  not  entitle  the  finder  to  a  reward  offered. 
If  a  finder  has  any  claim,  it  is  in  fact  a  claim  upon  a  contract. 
Where  a  contract  is  proposed  to  all  the  world,  in  the  form  of  an 
offer  of  a  reward  for  the  recovery,  or  for  information  leading  to 
the  recovery  of  property  lost,  any  one  may  assent  to  it,  and  it  is 
binding  if  he  complies  with  the  terms  of  the  offer;  but  he  can- 
not assent  without  knowledge  of  the  proposition.1  But  it  is  not 
necessary  that  notice  should  be  given  to  the  party  offering  the 
reward  that  his  proposal  is  being  acted  upon.9 

491.  A  finder  must  ooraply  with  all  the  conditions  of  an 
offer  of  reward.  If  this  be  payable  at  a  certain  place,  it  must 
be  demanded  at  that  place.  But  a  demand  at  a  place  named  may 
be  waived.8 

402.  Bat  no  lien  is  implied  by  an  offer  of  "a  liberal  re- 
ward."    Under  such  an  offer  it  may  well  be  asked,  as  it  was  by 

1  Rowland  v.  Lonnds,  51  N.  Y.  804,  10  cited  to  the  contrary  of  the  proposition 

Am.  Hep.  654.    And  ace  Fitch  i>.  Sncda-  staled  in  the  text,  but  the  case  is  not  in 

tar,  38  N.  T.  S48, 97  Am.  Dec  791 ;  Lee  point 

r.  Flemingiburg,  7  Dana,  38.     The  Court  *  Harson  v.  Pike,  16  Ind.  140. 

of  'Appeal*  of   Kentucky  departed  from  ■  Wood  v.  Pieraon,  45  Mich.  313,  317, 

this  anthoritj  in  Auditor  p.  Ballard,  9  7N.W.  Hep.  688.    And  see  Wentworth 

Bneh.  571, 15  Am.  Rep.  728.    Williams  v.  v.  Day,  3  Met.  95a,  37  Am.  Dec.  US. 
Canrardbe,  4  B.  &  Ad.  fiai ,  if  tometimes 
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the  Court  of  Appeals  of  Maryland,1  "  Who  was  to  bo  the  arbiter 
of  the  liberality  of  the  offered  reward  ?  It  cannot  be  supposed 
that  the  owner,  by  his  offer,  designed  to  constitute  the  recoverer 
of  his  property  the  exclusive  judge  of  the  amount  to  be  paid 
him  as  a  reward.  And  it  is  equally  unreasonable  and  unjust 
to  say  that  the  owner  should  be  such  exclusive  judge.  In  the 
event  of  a  difference  between  them  upon  the  subject,  the  amount 
to  be  paid  must  be  ascertained  by  the  judgment  of  the  appro- 
priate judicial  tribunal.  This  would  involve  the  delays  incident 
to  litigation,  and  it  would  be  a  gross  perversion  of  the  intention 
of  the  owner  to  infer,  from  his  offered  reward,  an  agreement  on 
his  part  that  he  was  to  be  kept  out  of  the  possession  of  bis 
property  till  all  the  delays  of  litigation  were  exhausted.  To  the 
bailee  thus  in  possession  of  property,  such  a  lien  would  rarely 
be  valuable  except  as  a  means  of  oppression  and  extortion  ;  and 
therefore  the  law  will  never  infer  its  existence  either  from  tho 
agreement  of  the  parties,  or  in  furtherance  of  public  convenience 
or  policy." 

493.  An  offer  of  a  reward  for  lost  property  may  be  with- 
drawn at  any  time,  until  something  is  accomplished  in  pursu- 
ance of  the  offer.  Services  afterwards  rendered  by  one  who  was 
ignorant  of  the  withdrawal  of  the  offer  do  not  entitle  him  to  the 
reward.3  *'  Until  something  is  done  in  pursuance  of  it,  it  is  a 
mere  offer,  and  may  be  revoked.  Bnt  if,  before  it  is  retracted, 
one  so  far  complies  with  it  as  to  perform  the  labor  for  which  the 
reward  is  stipulated,  it  is  the  ordinary  ease  of  labor  done  on 
request,  and  becomes  a  contract  to  pay  the  stipulated  compensa- 
tion. It  is  not  a  gratuitous  service,  because  something  is  done 
which  the  party  was  not  bound  to  do,  and  without  such  offer 
might  not  have  done."8 

494.  A  finder  may  be  entitled  to  a  portion  of  a  reward 
offered  proportioned  to  the  value  of  the  property  returned. 
Thus,  where  a  person  bad  lost  from  his  pocket  a  number  of 
bank-bills,  contained  in  a  paper  wrapper,  amounting  to  mora 
than  fifteen  hundred  dollars,  he  published  an  advertisement,  in 

1  Wilson  D.  Gnyton,  8  Gill,  813,  315,  »  Wentworth  e.  Dij,  3   Met.  3S2,  per 

per  Doraey,  C.  J.    See  Shoej  v.  United  SUw,  C.  J.,  37  Am.  Dec  US.    And  see 

State*,  93  U.  6.  73.  Symiuc*  v.  Frailer,  6  Muss.  344,  4  Am. 

1  Wentworth  v.  Daj,  3  Met.  393,  37  Dec  142,  per  Parker,  J. 
Am.  Dec  143 ;  Shney  t>.  Uniled  Btstea, 
92  U.  8.  73. 
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which  he  described  the  money  lost,  and  offered  a  reward  of  two 
hundred  dollars  to  any  person  who  would  find  and  restore  the 
same.  The  plaintiff  having  seen  the  advertisement,  and  having 
observed  an  unusual  number  of  bank-bills  in  the  possession  of  a 
man  whom  he  suspected  of  having  stolen  or  found  them,  gave 
notice  to  the  defendant,  who  in  consequence  recovered  a  large 
part  of  the  sum  lost.  It  was  held  that  the  finder  was  entitled  to 
be  paid  a  pro  rata  proportion  of  the  reward  offered.1  "  An  offer 
of  a  reward  might  undoubtedly  be  bo  expressed  as  to  exclude  any 
apportionment;  for  the  owner  of  the  property  might  prescribe 
his  terms  for  the  restoration  of  it,  he  having  a  right  to  reclaim 
it  wherever  it  might  be  found.  But  where  a  compensation  is 
offered  in  general  terms,  like  those  in  the  present  case,  it  is  con- 
sistent with  honesty  and  fair  dealing,  and  with  the  interest  of 
the  loser  himself,  and  not  inconsistent  with  any  principle  of  law, 
that  a  proportion  of  the  reward  should  be  recovered,  according 
to  the  sum  actually  restored."  s 

496.  A  detective  officer  may  have  a  lien  upon  property  re- 
covered from  the  wrongful  possession  of  another,  under  an  agree- 
ment that  he  shall  be  paid  for  his  services;  but  be  has  no  lien 
in  case  the  wrongful  holder  has  already  Bent  the  property  to  the 
owner,  and  the  officer  compete  him  by  arrest  to  recall  it  before  it 
was  delivered  to  the  owner.3 

496.  A  reward  for  lost  property  is  not  waived  by  insist- 
ing on  its  identification.4  It  is  a  question  of  fact  for  the  jury 
whether  the  finder  of  a  chattel  has  given  a  fair  and  reasonable  * 
opportunity  for  its  identification  before  restoring  it,  and  whether 
the  claimant  should  have  been  given  an  opportunity  to  inspect 
it  in  order  to  decide  whether  it  belonged  to  him.  Lord  Coke 
states  the  duties  of  a  finder  thus : 6  "If  a  man  therefore  which 
finds  goods,  if  he  be  wise,  he  will  then  search  out  the  right 
owner  of  them,  and  so  deliver  them  unto  him ;  if  the  owner 
comes  unto  him  and  demands  them  and  he  answers  him,  that  it  is 
not  known  unto  him  whether  he  be  the  true  owner  of  the  goods, 
or  not,  and  for  this  cause  he  refnseth  to  deliver  them,  thiB  re- 
fusal is  no  conversion,  if  he  keep  them  for  him."     In  a  recent 

1  8ymme>  o.  Frailer,  6  Kill.  344,  4  *  Hoffman  if.  Barthelmesl,  63  Ga.  709, 
Am.  Dec.  142.  36  Am.  Rep.  123. 

*  Per  Parker,  J., in  Symmea  v.  Frazior,  *  Wood  e.  Pieraon,  45  Mich.  813,  7  N. 
6  Mass.  344,  4  Am.  Dee.  142.  W.  Rep.  SBB. 

•  buck  P.  Clark,  S  Hoist.  306,  31!. 
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decision  in  Michigan  on  this  point,  Mr.  Justice  Graves,  after 
quoting  this  passage,  says: 1  "Lord  Coke  very  clearly  enforces 
the  right  and  duty  of  the  finder  to  be  certain  of  the  true  owner 
before  he  makes  delivery.  As  he  is  bound  to  hold  for  tbe  true 
owner,  and  is  liable  in  case  of  misdelivery,  the  law  makes  it  bis 
duty  as  well  as  bis  right,  even  when  there  is  no  reward,  to 
'  search  out,*  or,  in  other  language,  find  the  *  right  owner,1  or  see 
to  it  that  he  submits  to  no  other  than  the  'right  owner.'  Un- 
doubtedly, if  the  finde»'s  conduct  was  such  that  a  jury  would, 
under  tbe  circumstances  of  the  case,  feel  satisfied  that  he  was 
actually  perverse  and  unreasonable,  and  pursued  a  course  which 
was  adapted  to  baffle  fair  investigation,  instead  of  maintaining 
the  attitude  of  a  man  whose  duty  it  was,  in  tbe  quaint  terms  of 
Lord  Coke,  to  '  search  out  the  right  owner,'  it  would  be  just  to 
regard  him  as  having  detained  the  property  unlawfully." 

497.  In  several  States  there  are  atautes  which  confer  a 
lien  upon  the  finder  of  a  chattel  for  his  services  and  expenses 
in  recovering  it  and  taking  care  of  it.  Some  of  these  statutes  are 
confined  wholly  to  estrays,  others  apply  to  goods,  and  still  others 
to  both  estrays  and  goods.3 

It  is  not  practicable  to  give  a  statement  of  the  provisions  of 
these  statutes,  and  therefore  only  a  reference  is  made  to  them, 
with  the  exception  only  of  the  statute  in  force  in  California,  North 
Dakota,  and  South  Dakota,  which  is  given  on  account  of  its  com- 
prehensiveness and  brevity  as  well. 
*  In  California,8  North  Dakota,  and  South  Dakota1  it  is  provided 
that  — 

The  finder  of  a  thing  is  entitled  to  compensation  for  all  ex- 
penses necessarily  incurred  by  him  in  its  preservation,  and  for 
any  other  service  necessarily  performed  by  him  about  it,  and  to 
a  reasonable  reward  for  keeping  it. 

The  finder  of  a  thing  may  exonerate  himself  from  liability  at 
any  time  by  placing  it  on  storage  with  any  responsible  person  of 
good  character,  at  a  reasonable  expense. 

The  finder  of  a  thing  may  sell  it,  if  it  is  a  thing  which  is  com- 

>  Wood  v.  Pierson,  49  Mich.  319,  320,  7         Mains  :  R.  S.  1883,  eh,  98. 
N.  W.  Rep.  888.  Oregon:  Annot.  Lawa   189!,  §§  3707- 

■'  Conneoturat :   Q.  S.  1888,  %  3764.  3711. 
UlinoU  l  Annotated  Stats.  1 885,  ch.  SO.        *  Civ.  Code,  1864-1872. 
Indiana:  R.  8.  1831,  §§  4803-4833.  *  Dak.  Civ.  Coda,  1064-1073. 

Iowa:  R.  Coda  1880,  Jj  1509-1522. 
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monly  the  subject  of  sale,  when  the  owner  cannot,  with  reason- 
able diligence,  be  found,  or,  being  found,  refuses  upon  demand  to 
pay  the  lawful  charges  of  the  finder,  in  the  following  cases : 
1.  When  the  thing  is  in  danger  of  perishing  or  of  losing  the 
greater  part  of  its  value  ;  or,  2.  When  the  lawful  charges  of  the 
finder  amount  to  two  thirds  of  its  value. 

A  sale  under  the  provisions  of  the  last  section  mast  be  made 
in  the  same  manner  as  the  Bale  of  a  thing  pledged.  The  owner 
of  a  thing  may  exonerate  himself  from  the  claims  of  the  finder 
by  surrendering  it  to  him  in  satisfaction  thereof. 
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CHAPTER  XI. 

1NNKEEPEES'   AND  BOABDING-HODSB  KEEPERS'   LIENS. 

I.  To  what  properly    It    attache*,  498-  I  III.  Waiver   and   loss   of  the   lien,  513- 
519.  59Z. 

II.  What  charge*  are  secured,  M6-5IB.      |  IV.  Enforcement  of  the  lien,  523-539. 

I,  To  what  Property  it  Attaches. 

498.  An  innkeeper  has  a  particular  lien,  for  the  reason 
that  he  is  under  an  obligation  to  serve  the  public  He  is 
bound  to  receive  a  guest  and  his  ordinary  luggage,  and  ia  liable 
for  the  value  of  tbia  if  stolen.  His  liability  for  (he  goods  of  his 
gueat  is  a  special  and  extraordinary  one,  and  is  founded  upon 
grounds  of  public  policy.  In  this  respect  his  lien  ia  similar  to 
that  of  a  common  carrier,  though  the  two  liens  are  distinct,  and 
are  not  to  be  confounded.  The  innkeeper,  in  return  for  the  ob- 
ligation imposed  upon  him  to  entertain  any  gueat  who  may  come 
to  his  house,  and  the  liability  incurred  for  the  aafe  keeping  of  his 
goods,  is  invested  with  a  lien  upon  the  property  of  his  guest ;  and 
this  lien  has  some  exceptional  characteristics.  Perhaps  the  most 
noteworthy  of  these  characteristics  is  that  tbe  lien  ia  not  confined 
to  property  owned  by  tbe  gueat,  but  attaches  to  all  property 
brought  with  him,  and  in  good  faith  received  by  the  innkeeper  as 
the  property  of  the  guest.1 

499.  An  innkeeper  has  a  lien  upon  the  goods  of  a  third 
person  brought  to  the  inn  by  a  gueat.  At  first  tbe  judges 
were  equally  divided  on  the  question  whether  an  innkeeper  had 
a  lien  upon  a  horse  brought  to  the  inn  by  a  stranger.8  In  the 
next  case  they  were  divided  three  to  one  in  favor  of  the  lien.8 
In  Johnson  v.  Hill  *  it  was  stated  by  counsel  to  have  been  beld 

1  Cook  v.  Prentice,  IS  Oregon,  483,  11  *  Skipwith   v. ,  1   Bnlst.  170,  3 

Pec.  Hep.  £96,  85  Am.  L.  Beg.  (N.  S.)  Built.  271. 

TOO;  Blacks.  Brennan,  5  Dana,  310.  Bee,  •  Robinson  c.  Walter,  3  BuUt.  869,  1 

also,  Mowei-s  e.  Fethera,  61  N.  Y.  34,  19  Boll.  B.  449,  Poph.  197. 

Am.  Hep.  144;  Shaw  v.  Berry,  31  Me.  *  3  Stark.  173  (1832), 
478,  S3  Am.  Dec  638. 
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by  all  the  judges,  that  even  in  the  case  where  a  robber  had 
brought  a  horse,  which  he  had  stolen,  to  an  inn,  the  innkeeper 
whs  entitled  to  receive  compensation  from  the  owner  before  the 
latter  conld  insist  on  a  redelivery  to  himself.  Chief  Justice  Abbot 
said  he  had  no  doubt  as  to  the  law  as  stated. 

Thus  it  has  become  the  settled  law  with  reference  to  this  lien, 
that  there  is  no  distinction  between  the  goods  of  a  guest  and 
those  of  a  third  person  brought  by  a  guest,  and  in  good  faith  re- 
ceived by  the  innkeeper  as  the  property  of  the  guest.1  The  inn- 
keeper cannot  investigate  the  title  of  property  brought  by  his 
guests,  and  is  bound,  unless  there  is  something  to  excite  sus- 
picion, to  receive,  not  only  the  guest,  but  his  horse  or  other  prop- 
erty brought  by  him,  as  belonging  to  him  because  it  is  in  his 
possession.  Therefore,  if  a  guest  departs  leaving  his  horse,  and 
after  many  mouths  it  appears  that  the  guest  had  stolea  the  horse, 
and  the  owner  demands  possession,  the  innkeeper  may  retain  him 
for  his  charges  in  keeping  him.3  Of  course  there  is  no  personal 
obligation  on  the  part  of  the  owner  to  pay  the  charges  for  keep- 
ing the  horse ;  and  if,  upon  a  sale  by  virtue  of  the  lien,  the  pro- 

1  Eobinson  v.  Walter,  3  Bulst  269, 1  termining  the  relation  In  which  the  guest 
Roll  Hep.  449  a.;  Johnson  r.  Hill,  3  or  the  sender  of  the  gooda  stand*  in  refer- 
Stark.  172 ;  Yorke  v.  Grenaugh,  S  Ld.  ence  to  hia  possession  of  whal  he  brings 
Rirm.  866,  1  Salk.  388 ;  Snnul  ».  Wat-  would  be  totally  inconsistent withtherela- 
tiw,  1  C.  B.  N.  S.  267  ;  Turrill  c.  Craw-  lions  in  which  both  the  innkeeper  and  the 
1*7, 13  Q,  B.  19T;  Threfall  t.  Berwick,  carrier  stand  towardt  the  public,  for  whose 
L-  K.  1  Q.  B.  711 ;  Manning  v.  Hollen-  beneflt  tbejr  profess  to  act,  and  do  act.  In 
beck,  27  Wis.  902;  Fox  o.  McGregor,  11  their  respective  callings.  The  business  of 
Barb.  41  ;  Grinnell  t>.  Cook,  3  Hill,  48S,  either  could  not  be  carriadon  if,  in  the  one 
W  Am.  Dec.  663  ;  Black  r.  Brennan,  9  case,  the  doors  of  the  inn  were  closed 
Dans,  310;  Woodworth  v.  Hone,  IS  La.  against  a  traveller,  or,  in  the  other,  if  the 
Ann.  156;  Feet  v.  McGraw,  25  Wend,  carrier's  conveyance  were  delayed  at  each 
653 ;  Covington  v.  Newberger,  99  N.  C.  stop  ping- place  on  his  journey  nnlil  such 
$23,  ■  S.  E.  Rep.  209 ;  McGhee  n.  Ed-  inquiry  should  be  made.  Bat  no  such 
wards,  87  Tenn.  506,  609,  1 1  8.  W.  Bep.  mischief  can  result  from  the  qualification 
116,  per  Folkes,  J.  In  Waagb  b.  Den-  which  Lord  Tenterden  applied  to  the  rights 
Bun,  16  Irish  C.  L.  409, 410,  Pigot,  C.  B.,  and  obligations  of  an  innkeeper.  There 
said,  as  to  the  reason  of  this  rule  :  *  When  can,  I  apprehend,  be  no  room  for  doubt 
an  innkeeper  receive*  a  guest,  with  the  that  a  similar  qualification  applies  to  the 
btwe  on  which  ha  travels,  or  when,  in  the  rights  and  liabilities  of  a  carrier,  and  that 
ordinary  course  of  business,  a  carrier  re-  if  a  carrier  knows  (for  example)  (hat  a 
esivas  goods  Iron  the  possesion  of  the  thief  gives  him  tbe  goods  of  the  true  owner 
sender,  he  deal*  with  a  person  baring  all  to  carry,  he  cannot  charge  the  owner  for 
tbe  indicia  of  property.  Possession  is.  In  the  service  which  he  has  knowingly  ren- 
ilstlf,  prinA  facie  evidence  of  ownership,  dered  to  the  thief  in  the  carrying  of  the 
To  incumber  an  innkeeper  or  a  carrier  goods." 
with,  the  obligation  of  inquiring  and  da-  *  Black  t>.  Brennan,  S  Dana,  310. 
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I  500,  501.]     innkeepers'  and  boabding-hocse  keepers'  liens. 

ceeds  are  insufficient  to  pay  the  innkeeper's  charges,  he  has  no 
claim,  and  can  have  no  judgment  or  decree  against  the  owner  for 
the  balance.1 

An  innkeeper  has  a  lien  on  a  carriage  brought  to  the  inn  by  a 
guest  for  its  standing-room,  though  the  carriage  does  not  belong 
to  the  guest  himself.3 

GOO.  It  has  sometimes  been  attempted  to  limit  this  princi- 
ple, that  the  lien  of  an  innkeeper  attaches  to  goods  of  a  third  per- 
son brought  to  an  inn  by  a  guest,  to  such  articles  and  property  as 
a  guest  may  ordinarily  travel  with. 

This  claim  was  set  up  in  a  case  where  an  attorney's  clerk  bad 
put  up  at  a  public  house  and  had  departed  without  paying  his 
bill,  but  leaving  the  lawyer's  blue  bag  and  his  letter-book  behind 
him.  The  innkeeper  wrote  to  the  lawyer  stating  that  the  clerk 
bad  left  his  bill  unpaid,  and  that  he  held  the  letter-book,  which 
he  would  forward  on  receiving  the  amount  of  the  bill.  The  at- 
torney's counsel  contended  that  the  innkeeper's  lien  extends  only 
to  those  things  with  which  a  man  ordinarily  travels;  but  the 
court  were  of  opinion  that  there  was  a  clear  case  of  lien.3  The 
bag,  they  said,  was  brought -by  the  guest  to  the  inn,  with  some 
things  of  his  own  in  it,  in  the  ordinary  way.  The  innkeeper 
could  have  no  suspicion  that  it  contained  property  belonging  to 
a  third  person.  They  regarded  the  case  as  very  distinguishable 
from  Broadwood  v.  Granara,4  in  which  case  there  are  dicta  to  the 
effect  that  an  innkeeper  is  not  bound  to  receive  and  protect  as  the 
property  of  a  guest  such  an  article  as  a  piano.6 

601.  It  is  now  settled,  however,  that  the  lien  is  not  lim- 
ited to  such  things  as  a  guest  ordinarily  takes  with  him. 
An  innkeeper  who  receives  a  piano  in  his  character  as  innkeeper, 
believing  it  to  be  the  property  of  his  guest,  is  entitled  to  a  lieu 
upon  it  for  his  guest's  board  and  lodging,  although  in  fact  the 
piano  is  the  property  of  another  person,  who  bad  consigned  it  to 

i  Black  b.  BrennaD,  S  Dank,  310.  *  to  Ex.  417. 

*  Turriil  v.  Crawler,  13  Q.  B.  197.  *  Broadwood  o.  Granara,  10  Ex.  «7. 

"  Snead  r.  Walking,  1  C.  B.  N.  S.  867.  The  real  ground  of  tha  decision  ia  thia 

The   bill  seems  to  bave  been  somewhat  ease  was  that  ike  innkeeper  knew  that  the 

after  the  style  of  FalstafTa  — hut  one  half-  piano  was  the  property  of  [he  mannfec- 

pcniijwonh  of  bread  to  this  intolerable  turer,  who  had  loaned  it  to  the  jne* 
deal  of  sack.    (King  Hcnrg  IV.,  Pan  I. 
Act  ii.  Sc  4.) 

804 


3igitizeC  by  GOOgle 


TO  WHAT   FROPKBTT  THEY   ATTACH.      [§§  502,  603. 

the  guest  to  sell  on  commission.1  In  a  case  before  tlie  Queen's 
Bench,2  where  an  innkeeper  had  received  in  good  faith  a  piano 
as  part  of  the  goods  of  bis  guest,  it  was  held  that  he  hud  a  lien 
upon  it.  Mr.  Justice  Lash  said:  "  The  innkeeper's  lien  is  not 
restricted  to  such  things  as  a  travelling  guest  brings  with  him 
in  journeying;  the  contrary  has  been  laid  down  long  ago.  It  ex- 
tends to  all  goods  the  guest  brings  with  him,  and  the  innkeeper 
receives  as  his.  ...  If  he  has  this  lien  as  against  the  guest,  the 
cases  have  established  beyond  nil  doubt  that  he  has  the  same 
right  as  against  the  real  owner  of  the  article,  if  it  has  been 
biought  to  the  inn  by  the  guest  as  owner."  And  in  the  same 
case  Mr.  Justice  Quain  said:  "There  is  no  authority  for  tbe 
proposition  that  the  lien  of  the  innkeeper  only  extends  to  goods 
which  a  traveller  may  be  ordinarily  expected  to  bring  with  him. 
.  .  .  The  liability,  as  shown  by  the  old  cases,  extends  to  all  things 
brought  to  the  inn  as  the  property  of  the  guest,  and  so  received, 
even  a  chest  of  charters  or  obligations;  and  why  not  a  piano- 
forte? If,  therefore,  the  innkeeper  be  liable  for  the  loss,  it  seems 
to  follow  he  must  also  have  a  lien  upon  them.  And  if  he  has  a 
lien  upon  them  as  against  the  guest,  the  two  cases  cited  (and 
there  are  more)  show  that  if  the  thing  be  brought  by  the  guest  as 
owner,  and  the  landlord  takes  it  in,  thinking  it  is  the  guest's  own, 
he  has  the  same  rights  against  the  stranger — the  real  owner  — 
as  against  the  guest." 

602.  If  the  innkeeper  knows  that  the  goods  brought  to 
the  inn  by  a  guest  belong  to  another  person,  he  can  have  no 
lien  upon  them  for  the  guest's  personal  expenses.3  Thus,  if  a 
manufacturer  sends  a  piano  to  a  guest  at  a  hotel  for  his  temporary 
use,  and  the  hotel-keeper  knows  that  it  does  not  belong  to  the 
guest,  he  acquires  no  lien  upon  it.4 

603.  The  innkeeper's  lien  can  only  attach  to  goods  received 
by  one  in  his  capacity  as  innkeeper.1    Neither  the  liability  nor 

1  Cook   v.   Prentice,    13    Oregon,   482,  8.  W.  Bep.   316,  quoting  texi;  Wright  if. 

II   Puc.  Rep.  336,  35  Am.  L.  Reg.   TOO;  Sherman  (S.  Dak.),  52  N.  W.  Rep.  1093, 

and  Me  note  to  the  tame,  p.   704,  by  C.  1094. 

A.  Bobbin* ;  Jonea  e.  Morrill,  42  Barb.  *  Broadwood  v.  Granaia,  10  Ex.  417, 

B53.  435. 

'  Threfall  c.  Bob  wick,  L.  B.  7  Q.   B.  *  Blum  p.  Pigot,  9  Car.  &  P.  EOS ;  Or- 

711 ;  affirmed,  L.  R.  10  Q.  B.  810.  chard  t>.  Rackstrsw,  9  C.  B.  698  ;  Fox 

1  Johnnon  p.  Hill,  3  Stark.  173;  Broad-  o.  McGregor,  11  Barb.  41  ;  Ingnllsbee  n. 

wood  v.  Granara,  10  Ex.  417,  425;  Mr-  Wood,  S3  N.  Y.  577,88  Am.  Dec   409; 

Ghee  v.   Edwards,  87  Tenn.  506,  509,  11  Miller  b.  Mutton,  35  Me.  153. 
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the  privileges  of  an  innkeeper  attach  to  one  who  is  not  the  keeper 
of  a  public  house.  The  owner  of  a  steamship  carrying  passengers 
for  hire  is  not  an  innkeeper,  although  the  passenger  pays  a  round 
sum  for  transportation,  board,  and  lodging.1  An  iiiukeeper  may 
also  be  a  stable-keeper ;  but  as  an  innkeeper  he  cannot  claim  a 
lien  for  stabling  the  horses  of  one  who  is  not  a  guest,3  but,  for 
instance,  a  mail  contractor.8  Where  au  innkeeper  receives  horses 
and  a  carriage  to  stand  at  livery,  the  circumstance  that  the  owner, 
at  a  subsequent  time,  occasionally  took  refreshment  at  the  inn, 
and  sent  a  friend  to  be  lodged  there  at  his  charge,  was  held  not 
to  entitle  the  innkeeper  to  a  lien  in  respect  of  any  part  of  the 
demand.4 

604.  An  innkeeper  has  no  lien  on  a  hone  placed  in  his 
stable,  unless  placed  there  by  a  guest,  or  by  his  authority.6 
Thus,  if  a  person  is  Btopped  upon  suspicion,  and  his  horse  is  placed 
at  an  inn  by  the  police,  the  innkeeper  has  no  lien  on  the  horse, 
and  if  he  sells  him  for  his  keeping  he  is  liable  in  trover  to  the 
owner.* 

But  if  one  sends  his  horse  or  his  trunk  in  advance  to  an  iun, 
saying  he  will  soon  be  there  himself,  it  may  be  that  he  should  be 
deemed  a  guest  from  the  time  the  property  is  taken  in  charge  by 
the  host,7 

If  one  leaves  a  horse  and  carriage  in  the  care  of  an  innkeeper, 
the  latter  has  a  lien  upon  them  for  such  care,  though  the  guest 
lodges  elsewhere.8 

1  Clark  it.   Bums,   US   Mass.  279,   19  opinion  of  the  majority  of  the  court  bat 

Am.  Hep.  456.  ever  since  been  considered  as  well  settled 

5  Binna  v.  Pigot,  9  C.  &  P.  208;  In-  law."     See,  also,  McDaniel*  c.  Robinson, 

gallsbee  d.  Wood,  33  N.  Y.  577 ;  Grinnell  36   Vt.   316,    62    Am.    Dee.    571;    Wall 

v.  Cook,  3  Hill,  486,  36  Am.  Dee.  663.  r.  Garrison,  11  Colo.  915,  19  Pac  Bep. 

A  different  view  was  taken  in  Mason  v.  469. 

Thompson,   g   pick,    280,  284,   SO   Am.  *  Hickman  e.  Thomas,  16  Ala.  666. 

Dec.  471,  which  related  to  the  liability  of  «  Smith  i\  Drarlove,  6  C.  B.  131. 

an  innkeeper  for  a  harness  belonging   to  *  Binns  t.  Pigot,  9  C.  ft  F.  208 ;  Fox 

one  who  was  not  himself  a  guest.    Wilde,  v.   McGregor,   11    Barb.   41  ;  AlcGbee  v. 

J.,  said:  "To  constitute  a  guest,  in  legal  Edwards,   S7   Tenn.   506,509,   11   S.  W. 

tODteniplHtiun,  it  is  not  essential  that  he  Rep.  316. 

should  be  a  lodger  or  have  any  refresh-  •  Binns  v.  Pigot,  9  C.  4  P.  208. 

ment  at  the  inn.    If  he  leaves   his  horse  '  Grinnell  v.  Cook,  3  Hill,  489,  490, 38 

there,  the  keeper  is  cbnrgeable  on  account  Am.  Dec.  563. 

of   the  benefit  he  is   to  receive  for   the  «  York*  v.  Grenaugh,  3  Ld.  Rajm.  B56, 

keeping  of  the  horse.    Lord  Holt  held  a  1  Salk.  588 ;  McDaniels  v.  Robinaoa,  26 

different  opinion  in  the  case  of  Yorke  v.  Vt.  316,  62  Am.  Dec   974;  Feet  n.  Mc- 

Grenaogh,  2  Ld.   Raym.  866 ;    but  the  Graw,  29  Wend.  693.    Id  the  latter  case 
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The  innkeeper  is  bound  to  provide  for  his  guest's  horse  aa  welt 
as  for  the  guest  himself,  and  he  has  a  lien  upon  the  horse,  and 
ma;  refuse  to  deliver  him  to  the  guest  until  the  charges  against 
the  guest  are  paid.  If  the  guest  goes  away  and  leaves  the  horse, 
the  innkeeper  is  not  bound  to  turn  the  horse  loose,  and  give  up 
his  lien,  but  may  still  keep  the  horse  and  look  to  his  lien  for  remu- 
neration.1 

If  an  innkeeper  is  also  a  keeper  of  a  livery-stable,  and  he  re- 
ceives a  horse  in  the  latter  capacity,  and  the  owner  afterwards 
becomes  a  guest  at  his  house,  no  lien  upon  the  horse  arises  in  favor 
of  the  innkeeper  for  the  entertainment  of  the  guest.3 

505.  An  innkeeper  is  denned  to  be  one  who  keeps  a  house 
where  a  traveller  is  furnished  with  everything  which  he  has  occa- 
sion for  whilst  upon  his  way  ;8  or  one  who  holds  out  that  he  will 
receive  all  travellers  and  sojourners  who  are  willing  to  pay  a 
price  adequate  to  the  sort  of  accommodation  provided.*  A  house 
of  public  entertainment  in  London,  where  beds  and  provisions 
were  famished,  but  which  was  called  a  tavern  and  coffee-house, 
and  was  not  frequented  by  stage-coaches,  and  had  no  stable,  was 
held  to  be  an  inn.  The  keeper  of  the  house  did  not  charge,  as 
a  ny;re  lodging-house  keeper,  by  the  week  or  month,  bat  for  the 
number  of  nights.  He  did  not,  like  a  lodging-house  keeper,  make 
a  special  contract  with  every  man  who  came;  but  held  himself 
ready,  without  making  a  special  contract,  to  provide  lodging  and 
entertainment  for  all,'  at  a  reasonable  price.6 

One  may  be  at  the  same  time  an  innkeeper  and  a  boarding- 
house  keeper,  and  in  such  case  it  may  be  difficult  to  determine 
whether  a  person  entertained  at  the  house  is  a  guest  of  the  inn- 
Chief  Jnsliee  Nelson  said  I  "lib  not  ne-  Mason  D.  Thompson,  9  Pick.  280,  235,  90 
ttaar?,  in  point  of  fact,  that  Ihe  ooner  or  Am.  Dec.  471,  it  was  held  in  effect,  that  if 
perron  putting  ibe  horns  10  be  kept  at  a  an  innkeeper,  who  is  also  a  keener  of  a  lie- 
public  inn,  should  be  a  guest  at  Ibe  time,  erystable,  receives  a  born  to  be  fed,  with- 
in order  to  charge  the  innkeeper  (or  any  out  giving  noiice  that  be  receives  it  as  a 
km  that  ma;  happen,  or  to  entitle  him  keeper  of  a  Live  ry-i table,  he  ia  answerable 
to  the  right  of  lien.  ...  If  Ibe  bones  as  an  innkeeper.  It  was  found  by  the 
be  left  with  the  innkeeper,  though  the  jury,  a*  a  matter  of  fact,  that  be  received 
seroer  nay  pat  up  as  a  different  place,  the  horse  aa  an  innkeeper. 
ibe  former  is  answerable  for  the  lafe  keep.  ■  Thompson  ».  Lacy,  3  B.  t  Aid.  283, 
ing,  and  should,  of  course,  be  entitled  to    236,  per  Bayley,  J. 

the  summary  remedy  for  his  reasonable        *  Thompson  i>.  Lacy,  3  B.  t  Aid.  263, 
•barges."  £86,  per  Best,  J. 

>  Black  V.  Brennan,  S  Dana,  310.  •  Thompson  v.  Lacy,  3  B.  &  Aid.  283, 

1  Smith  ».  DearloTc,  6  C.  B.  132.    In    386. 
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keeper  or  a  boarder.  Perhaps  the  more  prominent  occupation 
might  control,  and  afford  a  presumption  in  a  case  where  there  is 
no  other  evidence.  But  if  there  is  any  evidence  in  the  matter, 
the  question  is  one  for  the  jury,  and  not  a  matter  of  law  for  the 
court  The  duration  of  the  stay  of  the  guest  or  boarder,  the  price 
paid,  the  amount  of  accommodation  afforded,  the  transient  or  per- 
manent character  of  his  residence  and  occupation,  his  knowledge 
or  want  of  knowledge  of  any  difference  of  accommodation  afforded 
to,  or  price  paid  by,  boarders  and  guests,  are  all  to  be  regarded  in 
settling  the  question.1 

It  is  not  necessary  that  one  should  be  licensed  as  an  innkeeper 
in  order  to  subject  him  to  the  liabilities  or  entitle  him  to  the 
privileges  of  an  innkeeper. 

606.  To  constitute  one  a  guest,  it  is  not  necessary  that 
he  should  be  at  the  inn  in  person.  It  is  enough  that  his  prop- 
erty is  there  in  charge  of  hia  wife,  or  servant,  or  any  agent  who 
is  there  in  hia  employment,  or  as  a  member  of  his  family,  pro- 
vided such  person  is  there  in  such  a  way  that  the  law  will  imply 
that  tlie  property  is  in  the  possession  of  the  owner,  and  not 
merely  in  the  possession  of  his  agent.2 

607.  Where  a  husband  and  wife  board  at  a  hotel,  the  hus- 
band is  presumptively  liable  for  the  bill.  It  is  competent,  how- 
ever, for  the  hotel-keeper  to  show  that  the  husband  was  impecu- 
nious, and  that  credit  was  given  to  the  wife  so  as  to  justify  the 
detention  of  her  property  for  their  bill.8 

If  board  is  furnished  to  a  man  and  his  wife  under  a  contract 
with  the  husband,  the  innkeeper  or  boarding-house  keeper  has 
no  lien  upon  the  wife's  effects,  which  are  her  separate  property, 
brought  with  her  to  the  house;  for  no  lien  can  exist  against  a 
guest  who  does  not  become  liable  to  the  keeper  of  the  house.4 

A  boarding-house  keeper  has  no  lien  on  the  separate  property 
of  a  married  woman  boarding  at  the  house,  living  apart  from  her 
husband,  where  the  husband  has  engaged,  and  by  express  agree- 
ment promised,  to  pay  her  board.5 

1  Hall  D.  Pike,  100  Mass.  435,  per  Colt,  statnte  of    188*.  eh.    361,  proriding  that 

J.;  Danfonh  p.  Frail,  42  Me.    50;  Nor-  married  women  may  make  contracti  in 

cross  k.  Norcroaa,  S3  Ms.  163.  the  aame  manner  a*  if  tingle. 

9  Coi  keudall  v.  Eaton,  37   How.   Fr.  *  McIWane  v.  Hilton,  7  Hun,  594. 

438;  Smith  h.  Kejea,  2  T.  &  C.  650.  *  Baker  c.  Stratum,  92  N.J.L.iTT,  19 

*  Birnoj  v.   Wlicnton,  2   How.  Fr.   N.  All.  Rep.  661. 
8.  519.    So  decided  iudependentlj  of  the 
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TO  WHAT  PROPERTY  THKY  ATTACH.   [§§  508,  509. 

Where  a  father  and  his  two  daughters  boarded  at  a  hotel,  and 
the  board  of  the  three  was  charged  to  the  father,  it  was  held  that 
the  hotel-keeper  could  not  detain  the  trunks  of  one  of  the  daugh- 
ters for  the  board  of  the  three,  but  only  for  that  of  such  daughter 
alone ;  and  not  for  her  board  if  this  was  charged  to  the  father.1 

608.  An  Innkeeper  has  a  lien  on  the  baggage  of  an  infant 
guest  for  the  price  of  his  entertainment,  and  also  for  money  fur- 
nished him  and  expended  by  him  in  procuring  necessaries.  The 
innkeeper  is  legally  bound  to  receive  and  entertain  an  infant 
as  well  as  an  adult  applicant.  The  price  of  his  entertainment  is 
recoverable  from  him  or  his  guardian  on  the  ground  that  the 
entertainment  is  necessary.3 

509.  An  innkeeper  cannot  detain  the  guest's  person,  or 
the  clothes  or  ornaments  on  his  person,  as  security  for  his  bill,* 
although  there  are  some  dicta  by  early  authorities  to  the  effect 
that  he  had  this  right.4  There  has,  however,  been  no  claim  of 
such  a  right  since  the  case  of  Sunbolf  v.  Alford  in  the  Court  of 
the  Exchequer.6  In  that  case  Sunbolf  sued  his  innkeeper  in  tres- 
pass for  assaulting  and  beating  him,  shaking  and  pulling  him 
about,  stripping  off  his  coat,  carrying  it  away,  and  converting  it 
to  his  own  use.  The  innkeeper  pleaded  his  lien.  Lord  Abinger, 
chief  baron,  giving  an  opinion  against  the  innkeeper,  said :  "  If 
an  innkeeper  has  a  right  to  detain  the  person  of  his  guest  for 
the  non-payment  of  his  bill,  he  has  a  right  to  detain  him  until 
the  bill  is  paid,  which  may  be  for  life;  so  that  this  defence 
supposes  that,  by  the  common  law,  a  man  who  owes  a  small 
debt,  for  which  be  could  not  be  imprisoned  by  legal  process, 
may  yet  be  detained  by  an  innkeeper  for  life.  The  proposition 
is  monstrous.  Again,  if  he  have  any  right  to  detain  the  person, 
surely  he  is  a  judge  in  his  own  cause ;  for  he  is  then  the  party 
to  determine  whether  the  amount  of  his  bill  is  reasonable,  and 
he  must  detain  him  till  the  man  brings  an  action  against  him  for 
false  imprisonment,  and  then,  if  it  were  determined  that  the 
charge  was  not  reasonable,  and  it  appeared  that  the  party  had 

1  Clayton  i>.  Butterfield,  10  Etch.  300.  '  Boom's   Abr.    Inns,   D  ;    Newton    ». 

*  Wition  v.  Cposb,  2  Dnv.  147.  And  Trigg,  1  Shower,  269 ;  DunUp  v.  Thome, 
**  He«d  v.  Amidon,  41  Vt  IS,  98  Am.  1  Bich.  213;  Grinnell  p.  Cook,  3  Hill, 
Dec  550.    Otherwise  la  England,  5  file.  485,  38  Am.  Dec.  663. 

*  Senbolf  d.  Al  ford,  3  Mees.  ft  W.  248,  *  3  Mees.  ft  W.  248,  2S4. 
1  H.  b  H.  13  ;  Wolf  v.  Summers,  S  Camp. 

Ul. 
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§  510.]      INNKEEPERS'  AND   BOARDING-HOUSE   KEEPERS'   LIENS. 

made  an  offer  of  a  reasonable  sum,  tbe  detainer  would  be  unlaw- 
ful. But  where  is  tbe  law  that  says  a  man  shall  detain  another 
for  his  debt  without  process  of  law?  As  to  a  lien  upon  the  goods, 
there  are  undoubtedly  cases  of  exception  to  the  general  law  in 
favor  of  particular  claims ;  and  if  an  innkeeper  has  tbe  possession 
of  the  goods,  and  Iiia  debt  is  not  paid,  he  has  a  right  to  detain 
them  by  virtue  of  that  possession ;  but  I  do  not  agree  that  he  has 
any  right  to  take  a  parcel  or  other  property  out  of  the  posses- 
sion of  the  guest.  If  the  guest  is  robbed  of  goods  while  they  are 
in  his  own  bands,  the  innkeeper  is  not  liable.  It  appears  to  me, 
therefore,  being  without  any  authorities  on  the  subject,  that  the 
plea  ib  in  principle  utterly  bad,  and  that  there  is  no  ground  for 
the  attempt  to  justify  an  assault,  under  the  pretence  of  detaining 
a  man  fur  a  debt  due  to  an  innkeeper.  It  is  also  bad  under  the 
pretence  of  justifying  the  stripping  tbe  plaintiffs  coat  off  bis 
back,  and  thereby  inviting  a  breach  of  the  peace,  and  making 
an  assault  necessary  in  order  to  exercise  the  right  to  the  lien  on 
the  coat." 

610.  Property  exempt  from  execution.  —  Property  of  a  guest 
is  not  exempt  from  an  innkeeper's  lien  by  reason  of  the  fact  that 
it  is  property  which  would  be  exempt  from  general  execution. 
Thus,  tbe  lien  may  attach  to  the  coat  of  a  guest,  notwithstanding 
his  claim  that  it  is  a  part  of  his  ordinary  wearing  apparel,  and  is 
exempt  from  execution.1  "An  innkeeper's  lien  exists  by  com- 
mon law,  and  we  see  nothing  in  the  statute  exempting  certain 
property  from  execution  to  indicate  an  intention  to  abrogate  the 
common  law  in  this  respect.  The  statute  exempts  only  from  gen- 
eral execution.  It  was  never  designed  to  prevent  persons  from 
giving  a  lien  upon  whatever  property  they  see  fit.  Where  a  Hen 
is  given,  it  may  of  course  be  enforced.  Had  the  plaintiff  given  a 
chattel  mortgage  upon  his  coat  to  secure  his  hotel  bill,  no  one 
would  doubt  the  right  of  tbe  defendant  to  foreclose  it,  notwith- 
standing the  coat  might  have  been  a  part  of  the  plaintiffs  ordi- 
nary wearing  apparel.  When  the  plaintiff  became  defendant's 
guest  at  his  hotel  be  gave  the  defendant  a  lien  upon  his  coat  as 
effectually  as  if  he  had  given  him  a  mortgage  upon  it.  Tbe  law 
implied  that  from  the  act  of  becoming  the  defendant's  guest  and 
taking  bis  coat  with  him.  The  rule  is  too  well  established  to 
require  support  from  authorities." 

1  Swan  r.  Bournes,  47  Iowa,  SOI,  503,39  Am.  Hep.  493. 
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TO  THAT   PBOPEBTY   THET   ATTACH.        [§§  511-518. 

511.  The  distinction  between  a  guest  and  a  boarder  is  that 
the  former  comes  without  any  bargain  as  to  the  length  of  time 
he  is  to  stay,  and  therefore  may  go  when  he  pleases.  A  guest 
may  remain  a  long  time  at  an  inn  without  becoming  a  boarder. 
He  may  contract  to  pay  by  the  week  or  month  without  losing  his 
character  as  a  guest  and  assuming  that  of  a  boarder.1  If  one 
goes  to  a  hotel  as  a  wayfaring  man  and  a  traveller,  and  the  rela- 
tion of  innkeeper  and  guest  is  once  established,  the  presumption 
is  that  this  relation  continues  so  long  as  the  traveller  remains, 
and  the  length  of  bis  stay  is  immaterial  so  long  as  he  retains  his 
character  as  a  traveller.  The  simple  fact  of  his  agreeing  to  pay 
a  certain  price  by  the  week  does  not  take  away  his  character  as  a 
traveller  and  guest.  "A  guest  for  a  single  night  might  make 
a  special  contract  as  to  the  price  to  be  paid  for  his  lodging ;  and, 
whether  it  were  more  or  less  than  the  usual  price,  it  would  not 
affect  bis  character  as  a  guest.  The  character  of  guest  does  not 
depend  upon  the  payment  of  any  particular  price,  but  upon  other 
facts.  If  an  inhabitant  of  a  place  makes  a  special  contract  with 
an  innkeeper  there  for  board  at  his  inn,  he  is  a  boarder,  and  not 
a  traveller  or  a  guest,  in  the  sense  of  the  law."  a 

612.  One  who  keeps  a  lodging-house,  in  which  no  provision 
is  made  by  him  for  supplying  his  lodgers  with  meals,  is  not  an 
innkeeper.  That  there  is  a  restaurant  in  the  basement  of  the 
house  which  is  leased  to  and  managed  by  another  person,  and 
that  this  is  connected  by  passageways  and  doors  with  the  upper 
part  of  tbe  bouse  to  facilitate  access  to  the  restaurant  from  the 
lodging-rooms,  does  not  make  the  keeper  of  the  lodgings  an  inn- 
keeper.8 

513.  The  innkeeper's  lien  does  not  at  common  law  apply 
to  goods  of  a  boarder,4  or  to  tbe  goods  of  a  person  received 
under  a  special  agreement,6  for  in  such  case  the  innkeeper  does 

1  Berkshire  Woollen  Co.  e.  Proctor,  7  *  Drope  v.  Thuire,  Latch.   127;   Grin- 

Cash.  417  ;  Shoecraft  v.  Bailey,  25  Iowa,  nell  v.  Cook,  3  Hill,  485 ;  Bayley  v.  Mer- 

553;  RoreroM  P.  Norcrora,   53   Me.  1H3;  rill,  10  Allen,  360 ;  Brooks  0,   Harrison, 

Chamberlain  t>.  Maeterson,  36  Ala.  371;  41    Conn.  184;  Ewart   v.   Stark,  8  Rich. 

Piakenon  d.  Woodward,  33  C*l.  S57,  91  423 ;  Hursh  v.  Byera,  29  Mo.  469 :  Coate* 

Am.  Dec.  657  ;  Julie  ».  Cardinal,  35  Wis.  a.  Acheaon,  23  Mo.  App.  255 ;  Manning 

116-  v.  Wells,  9  Humph.  746,51  Am.  Dec  688  ; 

1  Berkshire  Woollen  .Co.  p.  Proctor,  7  Nichuli  n,  Halliday,  27  WU.  406 ;  Pollock 

Coin.  417,  424,  per  Fletcher,  J.  v.  Landis,  36  Iowa,  651. 

'  Cochrane  v.  Schryrer,  17  N.  T.  Week.  ■  Wintermnte  v.  Clarke,  5  Sandf.  342 ; 

Dig.  442.                    '  Hunh  o.  Byera,  29  Mo.  469. 
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§§  514,  515.]     innkeepers'  and  boarding-house  keepers'  liens. 

not  assume  an  innkeeper's  responsibility,  nor  is  he  obliged  to 
receive  the  boarder  or  other  person  under  a  special  agreement 
By  statute,  however,  in  several  States,  boarding-house  keepers 
are  given  the  same  lien  that  innkeepers  have. 

A  bnavdi tig-house  keeper  has  no  lien  except  by  virtue  of  a  stat- 
ute upon  the  property  of  his  boarders ;  and  a  lodging-house  keeper 
has  no  lien  except  by  virtue  of  a  statute  on  the  property  of  his 
lodgers  for  rent  due.  The  latter  can  neither  be  regarded  as  an 
innkeeper  nor  as  a  boarding-house  keeper.1 

514.  A  boarding-house  keeper's  lien  under  a  statute  at- 
taches as  and  when  the  board  is  furnished.  Thus,  if  a  guest 
of  a  boarding-house  keeper  pays  board  by  the  week,  though  by 
bis  contract  nothing  is  due  until  the  end  of  the  week,  the  Hen 
nevertheless  attaches  in  the  mean  time.2  Otherwise,  a  guest  who 
had  obtained  credit  upon  the  strength  of  the  lien  might  destroy 
the  security  by  selling  or  removing  the  goods  before  the  bill  for 
board  bad  become  payable  by  the  contract.  Such  a  result  would 
be  inconsistent  with  the  nature  and  purpose  of  the  lien.  A  sale 
of  such  property  by  the  boarder  is  ineffectual  as  against  the 
lien,  except  from  the  time  that  notice  of  the  sale  is  given  to  the 
boarding-house  keeper,  or  the  property  is  actually  removed;8 
and  in  the  case  of  a  notice  of  a  sale  to  a  third  person,  the  lieu 
is  effectual  to  secure  the  amount  due  up  to  the  time  of  such 
notice.* 

616.  By  statute  in  several  States,  boarding  house  keepers 
and  others  have  a  lien  similar  to  that  of  an  innkeeper. 
These  statutes  generally  apply  to  innkeepers  as  well,  and  these 
common  law  rights  are  sometimes  modified.  These  statutes  are, 
therefore,  important  not  only  as  conferring  a  lien  similar  to  that 
of  an  innkeeper  upon  other  persons,  but  also  in  determining  the 
extent  of  the  innkeeper's  lien. 

In  Arizona  Territory  proprietors  of  hotels,  boarding,  and 
lodging-houseB  have  a  special  lien  on  all  property  or  baggage  de- 
posited with  them  for  the  amount  of  the  charges  against  them 
or  their  owners,  if  guests  at  such  hotel,  boarding,  and  lodging 
house.6 

1  Cochrane  ».SchryTer,  17N.Y.  Week.        *  Bayler  o.  Merrill,  10  Allen,  360. 
Dig.  449.  »  Ba\%  b.  Merrill,  10  Allen,  360. 

*  Smith  v.  Colcord,  115  Mais. TO;  Bay-       *  E.  S.  1887,  5  3389.    Ae  to  enforce- 

ley  e.  Merrill,  10  Allen,  360.  ment,  see  g  1049  a. 
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TO  WHAT  PBOPKBTT  THEY   ATTACH.  [§  515. 

In  California,1  bote],  inn,  boarding-house,  and  lodging-house 
keepers  have  a  lien  upon  the  baggage  and  other  property  of 
value  of  their  guests,  or  boarders,  or  lodgers,  brought  into  such 
hotel,  inn,  or  boarding  or  lodging  house,  by  such  guests,  board- 
ers, or  lodgers,  for  the  proper  charges  due  from  such  guests, 
boarders,  or  lodgers,  for  their  accommodation,  board,  and  lodging, 
and  room  rent,  and  such  extras  as  are  furnished  at  their  request, 
with  the  right  to  the  possession  of  such  baggage,  or  other  property 
of  value,  until  all  such  charges  are  paid. 

In  Colorado,2  the  keeper  of  any  hotel,  tavern,  or  boarding-house, 
and  any  person  who  rents  furnished  or  unfurnished  rooms,  has  a 
lien  upon  the  baggage  and  furniture  of  his  or  her  patrons,  board- 
ers, guests,  or  tenants,  for  such  boarding,  lodging,  or  rent. 

In  Connecticut,3  when  a  special  agreement  shall  have  been 
made  between  the  keeper  of  any  boarding  or  lodging  house  and 
any  person  boarding  or  lodging  at  such  house,  regarding  the 
price  of  such  board  or  lodging,  all  the  baggage  and  effects  kept 
by  such  person  at  such  house  shall  be  subject  to  a  lien  in  favor 
of  the  keeper  of  such  house,  for  al]  such  sums  as  shall  be  at  any 
time  due  him  from  such  person  for  board  or  lodging ;  and  such 
board  in g-bonse  or  lodging-house  keeper  may  detain  such  baggage 
and  effects  until  such  debts  shall  be  paid. 

In  North  Dakota4  and  South  Dakota,  an  innkeeper,  or  keeper  of 
a  boarding-house,  has  a  lien  upon  personal  property  placed  by  his 
guests  or  boarders  under  his  care,  for  the  payment  of  such  amount 
as  may  be  due  him  for  lodging,  fare,  boarding,  or  other  necessa- 
ries, by  such  guest  or  boarder. 

In  Florida,6  a  lien  prior  in  dignity  to  all  others  exists  in  favor  of 
keepers  of  hotels  and  boarding-bouses  for  the  board  and  lodging 
of  and  for  moneys  advanced  to  guests,  upon  the  goods  and  chat- 
tels belonging  to  such  gueste  in  such  hotel  or  board ing-house.8 

In  Georgia,'  innkeepers  and  boarding-house  keepers  have  a 
lien  for  their  dues  on  the  baggage  of  their  guests,  which  is  supe- 
rior to  other  liens,  except  liens  for  taxes,  special  liens  of  land- 
lords for  rent,  liens  of  laborers,  and  all  general  liens  of  which 

1  Codes  and  Stati.  1885,  §  1861  of  Cir.        "  G.  3.  18S8,  {  3046. 
Code.  *  Code  1883,  5  1063  of  Civ.  Code. 

9  Annot.  Slat*.  1891,  §  2854.     The  Ilea        '  Dig.  of  L«wi  1881,  cb.  1M,  §  6. 
may   be   enforced  by   gale   after  notice,        ■  H.  S.  1892,  §  1740. 
S  U07.  '  Code  1882,  S$  1966,  2122. 
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§  515.]     innkeepers'  axd  boabdihg-house  keepers'  liens. 

they  had  actual  notice  before  the  property  claimed  to  be  subject 
to  lien  came  into  their  control,  to  which  excepted  liens  they  are 
inferior. 

The  innkeeper  has  a  lien  on  the  goods  of  all  his  guests  for  all 
his  reasonable  charges,  and  may  retain  possession  until  tliey  are 
paid ;  his  lien  attaches  though  the  guest  has  no  title,  or  even 
stole  the  property,  and  the  true  owner  must  pay  the  charges  upon 
that  specific  article  before  receiving  the  same.1 

In  Idaho,3  an  innkeeper  has  a  lien  on  goods  and  property  re- 
ceived by  him  for  safe  keeping,  and  may  hold  or  store  the  same 
with  some  responsible  person  until  all  his  just  and  reasonable 
charges  are  paid. 

In  Illinois,8  hotel,  inn,  and  boarding-house  keepers  have  a  Hen 
upon  the  baggnge  and  other  valuables  of  their  guests  or  boarders 
brought  into  such  hotel,  inn,  or  boarding-house  by  such  guests  or 
boarders,  for  the  proper  charges  due  from  such  guests  or  boarders 
for  their  accommodation,  board,  and  lodging,  and  such  extras  as 
are  furnished  at  their  request. 

In  Iowa,4  hotel,  inn,  and  eating-house  keepers  have  a  lien  on  all 
bagoaEe  a°d  other  property  belonging  to  or  under  control  of  their 
guests  and  in  such  hotel,  inn,  or  eating-house  for  the  value  of 
their  accommodations  and  keep,  and  for  money  advanced  and  other 
things  furnished  such  guests,  and  such  property  is  not  exempt 
from  attachment  or  execution  for  such  charges. 

In  Louisiana,6  innkeepers  have  a  privilege,  or  more  properly 
a  right  of  pledge,  on  the  property  of  travellers  who  take  their 
board  or  lodging  with  them,  by  virtue  of  which  they  may  retain 
the  property  and  have  it  sold,  to  obtain  payment  of  what  such 
travellers  may  owe  them,  on  either  of  the  accounts  above  men- 
tioned. Innkeepers  enjoy  this  privilege  on  all  the  property  which 
the  traveller  has  brought  to  the  inn,  whether  it  belongs  to  him  or 
not,  because  this  property  has  become  their  pledge  by  the  fact  of 
its  introduction  into  the  inn.  This  privilege  extends  even  to 
coined  money  which  may  be  found  in  the  apartment  of  the  trav- 
eller who  has  died  in  their  house: 

1  An  innkeeper  hau  no  lien  on  the  Roods         2  R.  s.  1BBT,  £  1160. 

in  pOBsc&Bion  of  his  guest,  as  against  the  '  *  Annotated  Stats.  18SS,  eh.  Si,  5  48. 
true  owner,  unless  there  be  charges  upon        MILS.  1 888,  §  3375. 
the  speckle  article  on  which  the  lien  is        *  R.  Civ.  Code  18T0,  arts.  SS3S-3S36. 

Claimed.     Domestic   Sewing-Machine   Co.  And  ice  Rev.  Laws  1884,  §  2873. 
u.  Waiters,  50  Ga.  573. 
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TO  WHAT  PROPEBTT  TBEY  ATTACH.        [§  515. 

The  term  "  travellers  "  applies  to  strangers  and  such  as,  being 
transiently  in  a  place  where  they  have  no  domicile,  take  their 
board  and  lodging  at  ah  inn.  * 

In  Maine,1  innholders  or  keepers  of  hoarding-houses  have  a 
lien  on  the  goods  and  personal  baggage  of  their  guests  and  board- 
ers, to  secure  the  payment  of  any  money  due  from  them  for 
board  or  lodging. 

In  Maryland,3  persons  taking  boarders  or  lodgers  have  a  Hen 
upon  tbeir  personal  effects,  goods,  or  furniture,  brought  upon  the 
premises,  for  such  board  or  lodging,  whether  the  price  be  due 
or  not. 

In  Massachusetts,8  boarding-house  keepers  have,  for  all  proper 
charges  due  for  fare  and  board,  a  lien  on  the  baggage  and  effects 
brought  to  their' houses  and  belonging  to  their  guests  or  boarders, 
except  when  such  guests  or  boarders  are  mariners.1 

In  Missouri, 6  hotel,  inn,  and  boarding-bouse  keepers  have  a 
Hen  npon  the  baggage  and  other  valuables  of  their  guests  or 
boarders,  brought  into  such  hotel,  inn,  or  boarding-house  by  them, 
and  upon  their  wages,8  for  their  proper  charges  due  from  them, 
for  their  accommodation,  boarding  and  lodging,  and  such  extras 
as  are  furnished  at  their  request. 

In    New  Hampshire,7  all  boarding-bouse  keepers  have  a  lien 

1  It.  S.  1883,  ch.  91,  |  46.  not  apt  for  the  enforcement  of  alien  upon 

1  T-aws  1899,  eb.  590.  wages.    In  a  process  by  garnishment  the 

*  Putt.  State.  1889,  ch.  192,  f  31.  last  thirty  day*'  wages  are  exempt.    Hodo 

*  Thia  lien  is  not  eo  broad  in  gome  re-     p.  Bcnccke,  11  Mo.  App.  393. 

apecta  as  the  common  law  lien  of  an  inn-  Whereat  he  plaintiff  fails  to  establish  his 

keeper.    It  attache!  onlj  to  property  be-  lien,  he  is  entitled  to  a  general  judgment 

longing  to  tbe  guests  or  boarder*.  It  does  for  the  debt  for  board  shown  to  be  due. 

not  attach  to  tbe  property  of  a,  husband  Hodo  t>.  Benecke,  1 1  Ho.  App.  393. 

brought  to  a  boarding-honse  by  Ma  wife,  T  Fub.  Stats.  1891,  ch.  141,  §  1. 

for  board  furnished  to  his  wife  and  child.  The  statute  embraces  innkeepers  who, 

who  had  been  driven  from  borne  by  tbe  In  addition  to  their  business  as  innkeepers 

husband's  cruelty  and  neglect.     Hills  o.  strictly,  also  take  boarders.    Such  keepers 

Shirley,  110  Mass.  158.  of  boarders  are  entitled  to  a  lien  upon  the 

*  R.  S.  1889,  9  6739.  The  lien  does  baggage  and  effects  of  their  boarders  for 
not  corer  goods  belonging  to  a  third  person  their  fare  and  board.  They  have  a  lien 
taken  to  tbe  inn  or  boarding  -house  by  the  npon  the  horse  of  a  boarder  for  his  own 
guest.  Wyckoft'  v.  Southern  Hotel  Co.  fare  and  board,  but  not  for  the  keeping  of 
24  Ho.  App.  389.  the  horse.    Tbe  terms  of  the  statute  limit 

'  A  lien  for  wages  cannot  bs>  enforced  tbe  lien  lo  the  fare  and  board  of  the  guest, 

in  the  manner  provided  by  the  statute  for  It  does  not  include  the  fare  and  board  of 

the  enforcement  of  the  Innkeepers  lien,  hie  horse.    Cross  ».  Wilkins,  43   N.   II. 

Tbe  mode  provided  is  by  sale,  and  this  is  331. 
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§  515.]     innkeepers'  and  boarding-house  keepers'  liens. 

npon  the  baggage  and  effects  of  their  guests  and  boarders,  except 
seamen  and  mariners,  brought  to  their  respective  boarding-houses, 
until  all  the  proper  charges  due  to  such  keepers  for  the  fare  and 
board  of  such  guests  and  boarders  shall  be  paid  or  tendered. 

In  New  Jersey,1  all  hotel,  inn,  and  boarding-house  keepers 
have  a  lien  on  all  baggage  and  property  belonging  to  boarders 
and  lodgers  at  said  hotel,  inn,  or  boarding-house,  for  the  amount 
of  their  bill  or  bills  due  to  the  proprietor  thereof  for  the  hire  of 
rooms  or  board  in  said  hotel,  inn,  or  boarding-house,  and  have 
the  right,  without  the  process  of  law,  to  retain  the  same  until  the 
said  amount  of  indebtedness  is  discharged. 

In  New  Mexico  Territory,3  innkeepers  and  those  who  board 
others  for  pay  have  a  lien  on  the  property  of  their  guests,  while 
the  same  is  in  their  possession,  and  until  the  same  is  paid. 

In  New  York,8  the  keeper  of  a  boarding-house  has  the  same 
lien  npon  and  right  to  detain  the  baggage  and  effects  of  any 
boarder  to  the  same  extent  and  in  the  same  manner  as  innkeep- 
ers have  such  lien  and  right  of  detention ;  but  nothing  herein 
shall  be  deemed  to  give  to  any  boarding-house  keeper  any  lieu 
upon  or  right  to  detain  any  property  the  title  to  which  shall  not 
be  in  such  boarder. 

In  Oregon*  and  Washington,'  hotel-keepers,  innkeepers,  and 
boarding-house  keepers  have  a  lien  upon  the  baggage  and  other 
valuables  of  their  guests  or  boarders  brought  into  such  hotel,  inn, 
or  boarding-house  by  such  guest  or  boarder,  for  the  reasonable 

1  Her.  1877,  p.  495,  §  68.  thj  lien  la  siren  only  for  the  amount  that 

1  Comp'd  Laws  1884,  j  154!.  may  be  das  for  board  by  such  boarder. 

'  2  R-  S.  7Lh  ed.p.1282;  Ant  of  I860,  Mcllrane  t>.  Hilton,  7  Hud,  S94. 
cb.  446,  as   amended  by  Lava  1876,  eh.         This  statute  applies  to  cues  of  special 

319.    A  subsequent  statute  (1879,  ch.  530)  contracts  for  board  at  a  fixed  rate  by  the 

enumerate*  lodging-house  keepers  among  week  or  month,  although  an  innkeeper, 

those  entitled  to  the  benefits  of  the  set ;  under  such  circumstances,  would  hare  no 

but  it  ha*  been  held  that  a  mere  lodging-  lien.     Minch  v.  O'Hara,  9  Daly,  361. 
house  keeper  has  no  lien  upon  the  effects        The  statute  applies  only  to  those  who 

of  the  lodger  by  force  of  the  latter  stat-  make  a  business,  in  whole  or  in  part,  of 

Die,  and  certainly  had  none  before.    Coch-  keeping  boarders.    Cady  v.  McDowell,  1 

rane  v.  Schrvrer,  1 7  N.  Y.  Week.  Dig.  442.  Lam.  484. 

No  lien  can  be  acquired  under  this  act        The  lien  axiata  with  reference  to  perma- 
upon  the  goods  of  a  third  person  brought  nenc  as  well  as  transient  boarders.    Stew- 
to   the    house   by   a  boarder.     Misch  v,  art  v.  McCrcady,  34  How.  Pr.  62. 
O'Hara,  9  Daly,  361.    Under  this  statute        *  3  Annot,  Laws  1892,  p.  1908. 
it  is  ODly  the  baggage  and  offsets  of  the        *  G.  S.  1891,  §  3710. 
boarder  that  are  affected  by  the  lien,  and 
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TO  WHAT  PROPERTY  THEY  ATTACH.  [§  515. 

charges  due  from  such  guests  or  boarders  for  their  accommodation, 
board  and  lodgings,  and  such  extras  as  are  furnished  at  the  re- 
quest of  such  guest  or  boarder,  and  they  may  retain  possession  of 
such  property  until  such  charges  be  paid. 

In  Pennsylvania,1  all  proprietors  of  hotels,  inns,  and  boarding- 
houses  have  a  lien  upon  the  goods  and  baggage  belonging  to  any 
sojourner,  boarder,  or  boarders,  for  any  amount  of  indebtedness 
contracted  for  boarding  and  lodging,  for  any  period  of  time  not 
exceeding  two  weeks,  and  have  the  right  to  detain  said  goods  and 
baggage  until  the  amount  of  said  indebtedness  is  paid. 

In  Tennessee,3  keepers  of  hotels,  boarding-houses,  and  lodging- 
houses,  whether  licensed  or  not,  have  a  lien  on  all  furniture,  bag- 
gage, wearing  apparel,  or  other  gouda  and  chattels  brought  into 
any  Buch  hotel,  boarding  or  lodging-house,  by  any  guest  or  patron 
of  the  same,  to  secure  the  payment  by  such  guest  of  all  sums  due 
for  board  or  lodging. 

In  Texas,8  proprietors  of  hotels  and  boarding-houses  have  a 
special  lien  npon  all  property  or  baggage  deposited  with  them  for 
the  amount  of  the  charges  against  them  or  their  owners,  if  guests 
at  such  hotel  and  boarding-bouse. 

In  Utah  Territory,4  every  hotel,  tavern,  boarding-house  keeper, 
or  person  who  lets  furnished  rooms  shall  have  a  lien  upon  the 
baggage  of  bis  patrons,  boarders,  guests,  and  tenants,  for  the 
amount  that  may  be  due  from  any  such  persons  for  such  board- 
ing, lodging,  or  rent,  and  he  is  authorized  to  hold  and  retain 
possession  of  such  baggage  until  the  amount  so  due  for  boarding, 
lodging,  or  rent,  or  either,  is  paid. 

In  Virginia,6  every  innkeeper,  keeper  of  an  ordinary,  boarding- 
house,  and  a  house  of  public  entertainment  has  a  lien  upon  the 
baggage  and  effects  of  any  guest  or  boarder  for  the  amount  which 
may  be  due  for  board  and  lodging  until  auch  amount  is  paid. 

In  Wisconsin,4  every  innkeeper,  and  every  keeper  of  a  board- 
ing-house, has  a  lien  upon,  and  may  retain  the  possession  of,  the 
baggage  and  effects  of  any  guest  or  boarder  for  the  amount  which 
may  be  due  him  for  board  from  such  guest  or  boarder,  until  such 
amount  is  paid.7 

■  Brightly''  Pardon'i  Dig.  1883,  p.  890,  *  Lam  1890,  ch.  GS. 

S  17.  *  Cods  1BBT,  5  S489. 

*  Code  1B8S,  §  3784.  *  Annoi.  Slam.  1889,  {  SS44. 

*  B.  Ctr.  SUM.  188S,  p.  461,  art.  3182.  »  ThU  statute  is  changed  Id  form,  though 
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§§  516-518.]     innkeepers'  and  boarding-house  keepers'  liens. 

In  Wyoming,1  any  keeper  of  a  hotel  or  boarding-house  or  lodg- 
ing-bouse has  a  lien  upon  the  baggage  or  other  personal  property 
of  any  person  who  shall  obtain  board  or  lodging,  or  both,  from 
such  keeper,  for  the  amount  due  for  sueh  board  or  lodging,  and  is 
hereby  authorized  to  retain  the  possession  of  such  baggage  or  per- 
sonal property  until  the  said  amount  is  paid. 

II.    What  Charge)  are  Secured. 

616.  The  landlord  has  a  lien  for  his  reasonable  charges, 
whatever  may  be  the  amount  of  his  bill,  provided  the  guest  be 
possessed  of  his  reason  and  be  not  an  infant.  If  the  goods  of  a 
guest  be  seized  upon  execution,  or  be  attached,  they  can  only  be 
taken  subject  to  the  landlord's  reasonable  charges,  and  not  merely 
subject  to  a  lien  for  a  reasonable  quantity  of  wines.3  Lord  Abin- 
ger,  in  his  Bumming  up  to  the  jury,  said:  "It  has  been  urged 
that  the  plaintiff  was  asked  not  to  allow  his  guest  more  than  a 
certain  quantity  of  brandy  and  water,  and  that  the  guest's  mother 
sent  to  him  to  that  effect ;  however,  I  must  say  that  I  never  heard 
that  the  landlord  of  an  inn  was  bound  to  investigate  the  nature 
of  the  articles  which  were  ordered  by  a  guest  before  he  supplied 
them.  The  landlord  of  an  inn  may  supply  whatever  things  the 
guest  orders,  and  the  guest  is  bound  to  pay  for  them,  provided 
that  the  guest  be  possessed  of  his  reason,  and  is  not  an  infant. 
In  either  of  these  latter  cases  the  landlord  mast  took  to  himself." 

617.  The  lien  covers  advances  of  money  made  to  a  guest 
on  the  credit  of  bis  effects.8 

618.  The  lien  of  an  innkeeper  is  a  general  one  for  the 
whole  amount  of  his  bill.  The  Hen  covers  the  charges  for  the 
guest's  personal  entertainment,  and  the  charges  made  specially 
against  the  property  brought  by  the  guest,  such  as  horses  and  a 
carriage.1     In  a  case  before  the  Queen's  Bench  Division,  Lord 

apparently  not  ia  substance,  from  that  of  lord  Abiogsr  inputted  ilio  jurj  ibatthej 

1863,  ch.  89,  }  1.    That  wh  held  to  give  were  to  consider  whether  it  iu  under- 

to  a  boarding-house  keeper  the  same  lien  stood  between  the  innkeeper  and  the  finest, 

upon   the  effects   of   a    boarder  for   his  at  the  time  of  the  advances,  that  [he  goods 

charges  which  an  innkeeper  had  at  com-  in  question  wore  to  be  considered  as  secn- 

mon  law  upon  the  goods  of  bis  guest  for  rity  lor  these  sums.     Bee  Walaon  r.  Cross, 

the  price  of  his  board  and  lodging.    Nich-  S  Duval],  1*7. 

ols  v.  Holliday,  27  Wis.  406.  *  Thompson  v.  Lacjr,  3  D.  &  Aid.  283 ; 

'  ft.  S.  1887,  §  1481.  Pollock  v.  Landii,  36  Iowa,  651  ;  Hum 

1  Proctor  v.  Nicholson,  7  Car.  &  P.  67.  v.  Thompson,  9  Pick.  380,  SO  An.  Dec. 

'  Proctor  v,  Nicholson,  7  Car.  &  P.  67.  471 ;  McDaaieU  c.  Robinson,  26  Vl  316, 
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Justice  Bram  well  fully  Hud  clearly  stated  the  law,  saying : 1  "  The 
first  question  for  our  decision  is,  What  was  the  innkeeper's  Hen? 
Was  it  a  Ken  on  the  horses  for  the  charges  in  respect  of  the 
horses,  and  on  the  carriage  in  respect  of  the  charges  of  the  car- 
riage, and  no  lien  on  them  for  the  guest's  reasonable  expenses ; 
or  was  it  a  general  lien  on  the  horses  and  carriage  and  guest's 
goods  conjointly  for  the  whole  amount  of  the  defendant's  claim 
as  innkeeper?  I  am  of  opinion  that  the  latter  was  the  true  view 
as  to  his  lien,  and  for  this  reason,  that  the  debt  in  respect  of 
which  the  Hen  was  claimed  was  one  debt,  although  that  debt  was 
made  up  of  several  items.  An  innkeeper  may  demand  the  ex- 
penses before  he  receives  the  guest,  but  if  he  does  not,  and  takes 
him  in  and  finds  him  in  all  things  that  the  guest  requires,  it  is 
one  contract,  and  the  lien  that  he  has  is  a  lien  in  respect  of  the 
whole  contract  to  pay  for  the  things  that  are  supplied  to  him 
while  he  is  a  guest.  If  this  was  not  the  case,  a  man  might  go 
to  a  hotel  with  his  wife,  and  then  it  might  be  said  that  the  inn- 
keeper's lien  was  on  the  guest's  luggage  for  what  he  had  con- 
sumed, and  on  the  wife's  luggage  for  what  she  had  had.  The 
contract  was,  that  the  guest  and  his  horses  and  carriage  shall  be 
received  and  provided  for:  there  was  one  contract,  one  debt,  and 
one  lien  in  respect  of  the  whole  of  the  charges."  Lord  Justice 
Colton,  in  the  same  case,  to  like  effect  said :  "  The  innkeeper  has 
a  general  lien  for  the  whole  amount  of  his  bill.  As  to  the  horses, 
harness,  and  carriage,  there  would  be  a  lien  for  any  special  ex- 
penditure, and  there  is  no  reason  for  exempting  the  horses,  har- 
ness, and  carriage  from  the  general  lien  an  innkeeper  has  in  the 
guest's  goods  by  the  general  law.  The  innkeeper  is  bound  to 
receive  the  horses,  harness,  and  carriage  with  the  guest  as  much 
as  he  is  bound  to  receive  the  guest  himself ;  the  liability  of  the 
innkeeper  with  respect  to  them  is  the  same  as  his  liability  with 
respect  to  the  other  goods  of  the  guest,  and  there  is  no  reason  for 

62  Am.  Dec  574 ;  Fox  v.  McGregor,  11  the  doctrine  is  raid  to  be,  that  chattels  are 

Barb.  41.  in  the  custody  of  the  law  for  the  debt 

In  Kume  early  uki  it  was  said  that  the  which  arises  from  the  thing  itself,  and  not 

hone  of  a  guest  might  be  detained  for  hii  for  any  oiher  debt  due  from  the  same 

own  meals,  and  not  for  the  guest's  per-  party.    Story  Bailm.  J  476.    As  remarked 

sonal  entertainment.    Bac.  Abr.  Inns,  D,  in  effect  by  Story,  this  doctrine  is  without 

i-iting  Kosse  v.  Bramatced,  2  Roll.  439,  substantial  support. 
sod  2  Roll.  Abr.  85 ;  but  these  cases  do        1  Halliner  v.  Florence,  3  Q.  B.  D.  484, 

not  support  the  doctrine.    The  reason  Tor  488. 
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excluding  the  claim  of  the  innkeeper,  although  the  horses,  har- 
ness, and  carriage  are  not  received  in  the  dwelling-house,  but  in 
adjoining  buildings.  There  is  no  authority  for  saving  that  the 
innkeeper's  lien  does  not  extend  to  the  horses,  harness,  and  car- 
riage the  guest  brings  with  him,  as  much  as  to  other  things  of  the 
guest. 

If  one  who  is  already  a  guest  at  a  hotel  brings  his  horses  and 
carriages  there,  a  lien  attaches  to  them  {or  the  charges  then  exist- 
ing against  the  guest,  as  well  as  for  the  subsequent  entertainment 
of  the  guest  and  his  horses.1 

The  lien  does  not  cover  board  to  become  due  in  the  future,  but 
only  that  which  is  due  at  the  time  of  the  detention.1 

A  lien  for  charges  for  the  entertainment  of  a  servant  who  is  a 
guest  at  a  hotel  alone  without  his  master,  may  be  enforced  against 
the  master's  horse  and  wagon  which  the  servant  brought  with 
him  and  used  in  his  master's  business.8 

III.    Waiver  and  Loss  of  the  Liens. 

519.  Possession  is  essential  to  the  preservation  of  this  lieu. 
If  the  guest  be  allowed  to  take  his  goods  away  with  bim,  the  inn- 
keeper cannot  retake  the  goods  aud  assert  his  lien ;  and  even  if 
the  guest  returns  again  with  the  same  goods,  the  innkeeper  can- 
not hold  them  for  a  prior  debt.4 

But  a  boarding-house  keeper,  having  a  valid  lien  under  the 
laws  of  Massachusetts  upon  the  trunk  of  a  boarder,  does  not  lose 
it  by  sending  it  by  an  express  company  to  New  Hampshire,  with 
instructions  not  to  deliver  it  until  the  amount  of  the  claim  for 
which  the  trunk  was  detained  should  be  paid.6 

520.  If  the  guest  fraudulently  removes  his  goods,  or  even 
through  fraudulent  representations  obtains  the  consent  of  the  inn- 
keeper to  their  removal,  the  right  of  Hen  remains.  Thus,  if  the 
guest  pays  his  bill  with  a  fraudulent  draft,  which  he  represents 
to  be  good,  the  lien  is  not  released.9 

521.  The  lien  is  not  defeated  by  the  occasional  absence  of 

>  Mill  liner  v.  Florence,  3  Q.  B.  D.  484.         *  Jones  v.  Fearle,  I  Strange,  556  ;  J  one) 
1  Stmfcr  v.   Gunsl,  35  How.  Pr.  184,  6     v.  Thurloe,  8  Mod.  179. 
Roll.  £64,  268.  '  Jiiquiih  e.  American  Expteu  Co.  60 

*  Smith  p.  Kej-ei,  3  T.  &  C.  650.  N.  II.  61. 

*  ManolDg  v.  Holhnbeck,  87  Wis.  £02. 
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the  guest,  if  he  has  the  intention  of  returning.1  For  example, 
if  a  traveller  leave  his  horse  at  the  inn,  and  then  go  out  to  dine 
or  lodge  with  a  friend,  he  does  not  thereby  eeaae  to  he  a  guest, 
and  the  rights  and  liabilities  of  the  parties  remain  the  Bame  as 
though  the  traveller  had  not  left  the  inn.  And  if  the  owner 
leave  the  inn  and  go  to  another  town,  intending  to  be  absent 
two  or  three  days,  it  seems  that  the  same  rule  holds  good.3  And 
ao  if  one  goes  to  an  inn  with  two  race-horses  and  a  groom,  in  the 
character  of  a  guest,  and  remains  there  for  several  months,  taking 
the  horses  out  every  day  for  exercise  and  training,  though  he  is 
occasionally  absent  for  several  days,  but  always  with  the  inten- 
tion of  returning  to  the  inn,  the  innkeeper's  lien  is  not  destroyed. 
In  the  absence  of  any  alteration  in  the  relation  of  the  parties, 
that  of  innkeeper  and  guest  is  presumed  to  continue.8 

522.  An  innkeeper  who  accepts  security  from  a  guest  for 
the  payment  of  hotel  charges  does  not  waive  his  lien  at  common 
law  upon  the  goods  of  his  guest  for  the  amount  of  such  charges, 
unless  there  is  something  in  the  nature  of  the  security,  or  in  the 
circumstances  under  which  it  was  taken,  which  is  inconsistent 
with  the  existence  or  continuance  of  the  lien,  and  therefore  de- 
structive of  it.4 

This  lien,  like  other  liens,  is  waived  by  an  arrangement  for 
payment  at  a  future  day. 

522  a.  Priority.  —  This  lien  takes  precedence  of  a  chattel  mort- 
gage not  recorded  until  after  the  indebtedness  was  incurred  for 
which  the  lien  is  claimed.6 

IV.  Enforcement  of  the  IAeni. 

523.  An  innkeeper  who  sells  the  goods  of  a  guest  with- 
out judioial  or  statutory  authority  waives  his  lien,  and  ren- 
ders himself  liable  in  trover  for  the  valne  of  the  property,  and  it 
is  no  excuse  for  such  a  sale  that  the  retention  of  the  chattel  is 
attended  with  expense.9     In  an  action  by  the  owner  of  the  prop- 

i  Allen  v.  Smith,  13  C.  B.  N.  S.  638;  *  Corbet  t  i:  Cashing,  4  N.  T.  Eopp. 
Grionell  v.  Cook,  3  Hill,  •IBS,  88  Am.  Dec  616, 33  N.  T.  St.  Rep.  SS. 
663;  Caldwell  «.  Tutl,  10  Lea,  2S8,  43  *  Jones  d.  Pearlc,  1  Strange,  5S6;  Hal- 
Am.  Hep.  307.  liner  v.  Florence,  3  Q.  B.  D.  48*;  Doane 

*  Grionell  v.  Cook,  3  Hill,  485,  per  Bron-  o.  Knasell,  3  Gray,  382  ;  Cnrr  o.  Fogg,  46 
■on,  J.  Mo.  44.   In  Jonei  tr.  Thurloe,  S  Hod.  172, 

«  Allen  v.  Smith,  IS  C.  B.  N.  S.  638.        Chief  Justice  Pratt  a  reported  as  Baying, 

*  Angus  p.  McLachlan,  S3  Ch.  D.  380.      "that,  though  the  innkeeper  might  detain 
vol.  i.  al  821 


§  524.]      INNKEEPEBS'   AND  BOARDING-HOUSE  KEEPERS'   LIENS. 

erty  for  the  conversion,  the  innkeeper  might  set  off  his  charges 
if  the  owner  was  his  guest  and  liable  for  the  debt ;  but.  if  the 
property  detained  belonged  to  a  third  person,  there  could  be  no 
set-off  in  a  suit  by  him  for  a  conversion  of  the  property.  Thus, 
if  the  property  be  horses,  which  had  been  stolen  or  obtained 
by  fraud  from  the  owner,  the  damages  to  which  the  owner  would 
be  entitled  in  an  action  against  the  innkeeper,  for  an  unlawful 
sale  of  them,  would  be  the  full  value  of  the  horses  at  the  time 
of  sale.  In  a  leading  case  on  this  subject  before  the  Queen's 
Bench  Division,  Lord  Justice  Bramwell  said : 1  "  The  defendant, 
who  had  only  a  lien  on  the  horses,  was  not  justified  in  selling 
them,  and  he  has  therefore  been  guilty  of  a  conversion,  and  that 
enables  the  plaintiff  to  maintain  this  action  for  the  proceeds  of 
the  sale.  The  very  notion  of  a  lien  is,  that  if  the  person  who  is 
entitled  to  the  lien  for  his  own  benefit  parts  with  the  chattel 
over  which  he  claims  to  exercise  it,  he  ia  guilty  of  a  tortious  act. 
He  must  not  dispose  of  the  chattel  so  as  to  give  some  one  else  a 
right  of  possession  as  against  himself.  The  lien  is  the  right  of 
the  creditor  to  retain  the  goods  until  the  debt  is  paid.  ...  If  the 
plaintiff,  after  the  sale  of  the  horses,  had  thought  fit  to  go  to  the 
vendee  and  Bay  to  him, '  Those  horses  are  mine,'  and  the  vendee 
had  refused  to  give  them  up,  he  could  have  maintained  an  action 
against  the  vendee  for  the  full  value  of  the  horses  ;  but,  instead 
of  acting  in  this  manner,  he  has  treated  the  sale  by  the  defend- 
ant as  a  conversion.  He  is  not  to  be  worse  off  because  he  has 
brought  his  action  against  the  defendant  instead  of  against  the 
vendee.  It  is  said,  if  the  plaintiff  succeeds,  that  the  defendant's 
lien  would  be  useless  to  him,  and  that  the  plaintiff  would  be  better 
off  than  he  was  before  the  sale  of  the  horses  by  the  defendant. 
I  do  not  think  there  is  anything  unreasonable  in  holding  the 
defendant  liable,  if  the  defendant  was  not  bound  to  feed  the 
horses." 

624.  Care  and  use  of  the  property  detained.  —  An  innkeeper 
retaining  the  goods  of  his  guest  by  virtue  of  a  lien  is  not  bound 
to  use  greater  care  as  to  their  custody  than  he  uses  as  to  his  own 
goods  of  a  similar  description.2 

a  hone  for  hit  meat  for  one  night,  jet  he  »  Mnlliner  i>.  Florence,  3  Q.  B.  D.  464, 

could  not  Mil  the  hone  and  pay  himself ;  489,  491. 

if  he  did  it  was  a  conversion,  for  he  is  not  *  Ango*  v.  McLachlan,  S3  Ch.  D.  330. 
to  be  hii  own  cairer." 
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ENFORCEMENT    OP    THE   LIENS.  [§§  525,  526. 

Whether  the  innkeeper  has  the  right  to  use  the  property  may 
depend  in  some  degree  upon  circumstances.  It  seems  that  he 
may  do  bo  if  the  property  ia  of  a  nature  that  involves  expense 
to  keep  it,  such  as  a  horse.  Where,  soon  after  a  horse  and  wagon 
and  other  articles  were  left  with  an  innkeeper  to  be  kept  for  a 
few  days,  he  had  good  reason  to  believe  that  the  person  leaving 
the  property  did  not  own  it,  and  had  abandoned  it  and  was  acting 
in  bad  faith  towards  the  owner,  and  the  innkeeper  did  not  know 
who  or  where  the  owner  was,  and  the  owner,  as  the  innkeeper 
had  reason  to  believe,  did  not  know  where  the  property  was,  it 
was  held  that  the  innkeeper  bad  the  right  to  use  the  property  mod- 
erately and  prudently  to  the  extent  of  compensating  him  for  his 
charges  for  keeping  ;  and  such  use,  being  lawful,  was  not  a  con- 
version.1 

626.  The  innkeeper's  lien,  like  other  liens  at  common  law, 
confers  no  right  of  sale  in  satisfaction  of  the  debt.  It  is  a 
right  to  retain  and  nothing  more.3  By  statute,  however,  a  remedy 
by  sale  is  quite  generally  provided.  In  several  States  the  statutes 
which  authorize  carriers  to  sell  property  on  which  they  have  a 
lien  apply  also  to  innkeepers.*  In  a  few  States  there  are  general 
statutes  applicable  to  all  holders  of  liens,  which  authorize  the 
sale  of  any  property  for  the  satisfaction  of  the  lien  debt  in  the 
manner  prescribed.* 

626.  California.8  —  Whenever  any  trunk,  carpet-bag,  valise, 
box,  handle,  or  other  baggage  baa  heretofore  come,  or  shall  here- 
after come,  into  the  possession  of  the  keeper  of  any  hotel,  inn, 
boarding  or  lodging  house,  as  such,  and  has  remained,  or  shall 
remain,  unclaimed  for  the  period  of  Biz  months,  such  keeper  may 

1  Alrord  v.  DiTenport,  43  Vt.  30.  Maine  :  J  1056. 

'  Mullmer  v.  Florence,  3  Q.  B.  D.  81 ;  Haataehuietts :  §  1056. 

Thame*  Iron  W.  Co.  e.  Patent  Derrick  Hew Hampshire :  3  1007. 

Co.  1  John*.  &  H.  93,  97  i  Carr  t>.  Fogg,  Hew  Mexico  T. :  5  10S7  a. 

46  Mo.  44;  People  ».  Husband,  36  Mich.  Horth  V&oU  :  %  1057  4. 

SOS;  Fox  v.  McGregor,  11  Barb.  41.  Oregon:  jj  1081). 

»  Such  is  the  case  In  Illinois,  Kansas,  South  Dakota :  §  1067  4. 

Michigan,  Nebraska,  New  Mexico,  New  Tonnasinn ;  |  UWa 

York,  Oregon,  Wisconsin,  Wyoming.  Texas:  §  1060. 

*  Aiiicma  Territory:  %  1048  a.  T/tah  T. :  £  1060  a. 

Colorado  ;  §  1050.  Virginia:  {  10604. 

Florida:  51068.  Wisconsin  :  §  1060r. 

Georgia:  6.1068.  Wyoming  :  S  1060 e. 

Idaho:  J  1068a.  *  aCodeiand  Stats.  1885,  j  1863ofCiT. 

Illinois  :  §  10M.  Code. 
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proceed  to  sell  the  same  at  public  auction,  and  out  of  the  pro- 
ceeds of  such  sale  may  retain  the  charges  for  storage,  if  any,  and 
the  expenses  of  advertising  and  sale  thereof;  but  no  such  sale 
shall  be  made  nntil  tbe  expiration  of  four  weeks  from  the  first 
publication  of  notice  of  such  sale,  in  a  newspaper  published  in  or 
nearest  tbe  city,  town,  village,  or  place  in  which  said  hotel,  inn, 
boarding  or  lodging  house  is  situated.  Said  notice  shall  be  pub- 
lished once  a  week,  for  four  successive  weeks,  in  some  newspaper, 
daily  or  weakly,  of  general  circulation,  and  shall  contain  a  de- 
scription of  each  trunk,  carpet-bag,  valise,  box,  bundle,  or  other 
baggage,  as  near  as  may  be,  the  name  of  the  owner,  if  known, 
the  name  of  such  keeper,  and  the  time  and  place  of  such  sale  ; 
and  the  expenses  incurred  for  advertising  shall  be  a  lieu  upon 
such  trunk,  carpetbag,  valise,  box,  bundle,  or  other  baggage,  in 
a  ratable  proportion,  according  to  tbe  value  of  such  piece  of 
property,  or  thing,  or  article  sold ;  and  in  case  any  balance  aris- 
ing from  such  sale  shall  not  be  claimed  by  tbe  rightful  owner 
within  one  week  from  the  day  of  said  sale,  the  same  shall  be 
paid  into  the  treasury  of  the  county  in  which  such  sale  took 
place ;  and  if  the  same  be  not  claimed  by  the  owner  thereof,  or 
his  legal  representatives,  within  one  year  thereafter,  the  same 
shall  be  paid  into  the  general  fund  of  said  county. 

527.  Conneotiout.1  —  If  the  sum  due  to  the  keeper  of  any 
boarding  or  lodging  house  for  which  a  lieu  is  given  be  not  paid 
within  sixty  days  after  it  is  due,  he  may  sell  said  property,  or  such 
part  thereof  as  shall  be  necessary,  and  apply  tbe  proceeds  to  the 
payment  of  such  debt. 

530.  In  Louisiana,3  the  innkeeper  who'  retains  the  property 
of  a  traveller  for  tavern  expenses  due  to  him  cannot  sell  it  of  his 
own  authority  ;  he  must  apply  to  a  .tribunal  to  have  his  debt  as- 
certained, and  the  property  seized  and  sold  for  the  payment  of  it. 

631.  In  Maine,8  innkeepers  and  keepers  of  boarding-houses, 
having  a  lien  on  the  goods  and  personal  baggage  of  their  guests 
and  boarders,  may  enforce  the  same  by  a  sale  of  such  goods  or 
baggage,  in  the  manner  following:  After  such  goods  or  personal 

1  G.  S.  1898,  $3046.  No  special  notice  at  the  termination  of  the  lime  fixed,  a 
of  the  time  and  place  of  sale  is  necessary,  sale  ma;  be  made  at  the  option  of  the 
The  attachment  of  the  lien,  coupled  with  creditor.  Brooks  v.  Harrisoo,  41  Conn, 
the  right  to  sell  on  tbe  expiration  of  a  def-    184. 

inite  limitation,  is,  in  legal  effect,  if  not  in        -  R.  Cir.  Code  1 870,  art.  3S36, 
express   terms,  notice  to  the  debtor  that,         *  U.  S.  1883,  ch.  91,  §  46. 
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ENFORCEMENT   OF  THE  LIENS.  [§§  531  a-534. 

baggage  bare  remained  in  the  possession  of  such  innholder  or 
boarding-house  keeper  for  six  months  unredeemed,  they  may  be 
sold  at  auction  to  pay  the  sum  due  for  board  or  lodging,  and  the 
expense  of  advertising  and  selling  the  same.  Thirty  days'  notice 
of  the  time  and  place  of  sale  must  be  given  in  a  newspaper  pub- 
lished in  the  town  where  such  articles  are  held,  if  any,  otherwise 
by  posting  in  three  conspicuous  places  therein  ;  with  a  description 
of  such  articles,  and  the  name  of  the  owner  ;  and  the  proceeds  of 
sale,  after  deducting  charges  and  expenses,  shall  be  applied  in  sat- 
isfaction of  the  claim,  and  the  balance,  if  any,  shall  be  held  for  the 
benefit  of  the  person  entitled  thereto.  All  such  sales  shall  be 
recorded  in  the  office  of  the  town  clerk  where  the  sale  took  place, 
with  a  description  of  the  articles  sold,  the  charges  and  expenses, 
and  the  prices  at  which  they  were  sold. 

631  a.  In  Maryland,1  the  lien  of  persons  taking  boarders  or 
lodgers  is  enforced  by  sale  of  the  personal  effects,  goods,  and  fur- 
niture of  tbeir  guests,  upon  reasonable  notice  of  not  less  than  ten 
days  after  the  debt  for  such  board  or  lodging  shall  have  become 
due  and  payable,  at  either  public  or  private  sale,  to  satisfy  such 
debt,  the  proceeds  after  paying  expenses  of  such  sale  to  be  applied 
in  liquidation  of  such  indebtedness,  and  the  balance,  if  any,  paid 
over  to  such  debtors. 

632.  Minnesota.3  —  All  goods  or  property  taken  by  any  hotel, 
inu,  or  boarding-house  keeper,  and  by  htm  held  for  non-payment 
of  any  bill  for  board,  lodging,  or  accommodation,  may  be  sold 
after  the  expiration  of  ninety  days,  and  default  being  made  in  the 
payment  of  such  bill,  upon  a  notice  of  ten  days,  at  public  auction, 
upon  notice  as  in  cases  of  constables'  sales. 

633.  Missouri.8 — 'Keepers  of  hotels, inns, and  boarding-houses 
having  a  lien  upon  the  baggage  and  other  valuables  of  their  guests 
or  boarders,  may  enforce  it  by  sale  for  cash  after  possession  has 
been  retained  for  the  period  of  not  less  than  six  months,  upon 
giving  five  days'  notice  by  advertisement.  The  lien  upon  wages 
is  enforced  by  garnishment. 

634.  Nevada.*  —  Whenever  any  person  shall  leave  a  hotel  or 
lodging-house  indebted  to  the  proprietor  or  proprietors  thereof, 
and  shall  remain  absent  for  the  period  of  six  months,  it  shall  be 
lawful  for  such  proprietor  or  proprietors  to  sell,  or  cause  to  be 

1  Lam  1892,  nb.  590.  »  R.  8.  1889,  §§  6739,  6740. 

*  Stats.  1878,  cb.  194,  }  15.  *  G.  S.  1885,  §§  4960-4969. 
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Bold,  St  public  auction,  any  baggage  or  property  of  each  person 
bo  indebted,  or  bo  much  thereof  as  may  be  necessary  to  pay  such 
indebtedness,  expenses,  and  charges  of  sale,  which  may  have  been 
left  at  such  hotel  or  lodging-house  by  such  person. 

All  baggage  or  property,  of  whatever  description,  left  at  a 
hotel  or  lodging-house  for  the  period  of  twelve  months,  may  be 
Bold  at  public  auction  by  the  proprietor  or  proprietors  thereof, 
and  the  proceeds  arising  from  such  sale,  after  deducting  the  ex- 
penses and  charges  of  sale  and  storage,  shall  be  paid  over  to  the 
county  treasurer  of  the  county  in  which  such  baggage  or  property 
is  left,  to  be  held  by  him  for  the  period  of  six  months  for  the 
benefit  of  the  owner  thereof,  at  which  time,  if  the  same  ia  not 
paid  to  the  owner,  or  some  person  legally  entitled  to  the  same,  it 
shall  be  transferred  to  the  school  fund  of  the  county. 

All  sales  made  tinder  the  preceding  provisions  shall  be  made  by 
a  licensed  auctioneer,  or  by  some  constable  of  the  township  in 
which  such  baggage  or  property  may  be  left ;  provided  that  do 
sale  shall  be  valid  unless  a  notice  of  such  sale  shall  be  posted  up 
in  three  public  places  in  such  township  for  the  period  of  twenty 
days  immediately  preceding  the  day  of  sale,  giving  a  particular 
description  of  the  property  to  be  sold,  the  time  and  place  of  such 
sale,  the  name  of  the  hotel  or  lodging-house  at  which  such  bag- 
gage or  property  may  be  left,  the  name  of  the  owner  or  owners 
of  such  baggage  or  property,  when  known,  and  -signed  by  such 
auctioneer  or  constable. 

635.  New  Jersey.1  —  All  baggage  and  property  so  held  by 
any  hotel,  inn,  and  boarding-house  keeper  shall,  after  the  expira- 
tion of  six  months  from  the  data  of  such  detention,  be  sold  at 
public  auction,  upon  a  notice  published  for  three  days  in  a  public 
newspaper  published  in  the  city  or  town  where  said  hotel,  inn,  or 
boarding-house  shall  be  kept,  and  the  proceeds  thereof  shall  be 
applied  to  the  payment  of  such  lien,  and  the  proceeds  of  such  sale 
and  the  balance,  if  any  remaining,  shall  be  paid  over  to  the  owner 
of  such  property  or  his  representatives  ;  and  if  said  balance  is  not 
claimed  by  such  owners  within  thirty  days,  then  the  said  balance 
to  be  paid  to  the  overseer  of  poor-bouse  of  said  city  or  town  for 
the  support  of  the  poor. 

636.  New  York.1 —  Any  hotel-keeper,  innkeeper,  hoarding- 
house  or  lodging-house  keeper  who  shall  have  a  lien  for  fare, 

>  Rev.  1877,  p.  493,  §  69.  *  2  R,  S.  1S89,  Bth  sd.  p.  1430. 
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ENFORCEMENT   OF  THE  LIENS.  [§  536. 

accommodation,  or  board,  upon  any  goods,  baggage,  or  other 
chattel  property, . and  in  his  possession  for  a  period  of  three 
months  at  least  after  the  departure  of  the  guest  or  boarder  leav- 
ing the  same,  or  who  for  a  period  of  six  months  shall  have  in 
custody  any  unclaimed  trunk,  box,  valise,  package,  parcel,  or 
other  chattel  property  whatever,  may  proceed  to  sell  the  Bame  at 
public  auction,  and  out  of  the  proceeds  of  such  sale  may,  in  case 
of  lien,  retain  the  amount  thereof  and  the  expense  of  advertise- 
ment and  sale  ;  and,  in  cases  of  unclaimed  property,  the  expense 
of  storage,  advertisement,  and  sale  thereof;  provided,  in  all  in- 
stances, the  notice  specified  in  the  next  section  be  first  given  as 
therein  directed. 

Fifteen  days  at  least  prior  to  the  time  of  the  sale  a  notice  of 
the  time  and  place  of  holding  the  sale,  and  containing  a  brief  de- 
scription of  the  goods,  baggage,  and  articles  to  be  sold,  shall  be 
published  in  a  newspaper  of  general  circulation,  published  in  the 
city  or  town  in  which  such  hotel,  inn,  or  boarding-house  is  situ- 
ated ;  but  if  there  be  none,  then  in  such  newspaper  published 
nearest  said  city  or  town ;  and  shall  also  be  served  upon  said 
guest,  boarder,  or  owner  of  such  chattel  articles  and  property,  if 
he  reside  or  can  be  found  within  the  county  where  said  hotel, 
inn,  board ing-ho use,  or  lodging  is  situated,  by  delivering  the  same 
to  him  personally,  or  leaving  it  at  his  place  of  residence  with  a 
person  of  suitable  age  in  charge  thereof.  But  if  such  guest, 
boarder,  or  owner  does  not  reside  or  cannot  be  found  in  said 
county,  then  said  notice  shall  be  deposited  in  the  post-office  of 
said  city  or  town,  with  the  postage  prepared  thereon,  fifteen 
days  prior  to  said  sale,  and  addressed  to  said  guest,  boarder,  or 
owner  at  his  place  of  residence,  if  he  left  his  address,  or  it  be 
otherwise  known  to  said  hotel,  inn,  boarding  house  keeper,  or 
lodging-house  keeper.  The  sale  shall  take  place  between  the 
hours  of  ten  o'clock  in  the  forenoon  and  four  o'clock  in  the  after- 
noon, and  all  articles  sold  shall  be  to  the  highest  bidder  for  cash. 

Such  hotel-keeper,  innkeeper,  boarding-house  keeper,  or  lodg- 
ing-house keeper  shall  make  an  entry  of  the  articles  sold,  and 
the  balance  of  the  proceeds  of  the  sale,  if  any,  and  within  ten 
days  from  such  sale,  shall,  npon  demand,  refund  such  balance 
and  surplus  to  such  guest,  boarder,  or  person  leaving  the  articles 
sold. 

In  case  such  balance  shall  not  be  demanded  and  paid  as  speci- 
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fied  in  the  last  section,  within  said  ten  days,  then  within  five 
days  thereafter  said  hotel-keeper,  innkeeper,  boarding-house 
keeper,  or  lodging-house  keeper  shall  pay  said  balance  to  the 
treasurer  of  the  county,  or  chamberlain  of  said  city,  as  the  case 
may  be,  and  shall  at  the  same  time  file  with  said  treasurer  or 
chamberlain  an  affidavit  made  by  him,  in  which  shall  be  stated 
the  name  and  place  of  residence,  as  far  as  they  are  known  to  him, 
of  the  guest,  boarder,  or  person  whose  goods,  baggage,  or  chattel 
articles  were  sold ;  the  articles  sold,  and  the  price  at  which  they 
were  sold ;  the  name  and  residence  of  the  auctioneer  making  the 
sale  ;  and  a  copy  of  the  notice  published,  and  how  served,  whether 
by  personal  service  or  by  mailing,  and,  if  not  so  served,  the  reason 
thereof.  , 

Said  treasurer  or  chamberlain  shall  keep  said  surplus  moneys 
for,  and  credit  the  same  to,  the  person  named  in  said  affidavit  as 
said  guest,  boarder,  or  person  leaving  the  articles  sold,  and  shall 
pay  the  same  to  said  person,  his  or  her  executors  or  administra- 
tors, upon  demand,  and  evidence  satisfactory  to  said  treasurer  or 
chamberlain  furnished  of  their  identity. 

536  a.  Oregon.1  —  If  the  charges  for  which  hotel-keepers,  inn- 
keepers, and  boarding-house  keepers  have  a  lien  are  not  paid 
within  sixty  days  after  they  become  due,  the  property  may  be 
sold  at  public  auction  after  advertisement  for  three  weeks. 

636  b.  North  and  South  Dakota.3 — Any  innkeeper's  Hen 
may  be  enforced  by  sale  in  the  manner  prescribed  for  the  sale  of 
pledged  property  ;  that  is  to  say,8  a  demand  of  payment  must  first 
be  made  of  the  debtor.  Then  actual  notice  must  be  given  him  of 
the  time  and  place  of  sale,  at  such  reasonable  time  before  the  sale 
as  will  enable  him  to  attend.  Notice  of  sale  may  be  waived,  but  it 
is  not  waived  by  a  mere  waiver  of  demand  of  performance.  He 
may  waive  a  demand  of  performance  as  a  condition  precedent  to 
a  sale,  by  a  positive  refusal  to  perform,  after  performance  is  due, 
but  cannot  waive  it  in  any  other  manner,  except  by  contract. 
The  sale  must  be  at  public  auction,  in  the  manner  and  upon  the 
notice  to  the  public  usual  at  the  place  of  sale,  in  respect  to  auc- 
tion sales  of  similar  property,  and  must  be  for  the  highest  obtain- 
able price.     After  sale,  the  creditor  may  deduct  from  the  proceeds 

1  a  AnnoL  Laws  1892,  p.  1908.  '  \%  1772-1782. 

1  Code  1883,  g  1062  of  Civ.  Code. 
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the  amount  due  him  and  the  necessary  expenses  of  sale  and  collec- 
tion, and  must  pay  the  surplus  to  the  debtor  on  demand. 

Instead  of  selling  in  the  manner  prescribed,  the  creditor  may 
foreclose  the  right  of  redemption  by  a  judicial  sale  under  direc- 
tion of  a  competent  court,  and  in  that  case  he  may  be  authorized 
by  the  court  to  purchase  at  the  sale. 

537.  Pennsylvania.1  —  Proprietors  of  hotels,  inns,  and  board- 
ing-houses have  a  lien  upon  the  goods  and  baggage  belonging  to 
any  sojourner,  boarder,  or  boarders,  for  any  amount  of  indebted- 
ness contracted  for  boarding  and  lodging,  for  any  period  of  time 
not  exceeding  two  weeks,  and  shall  have  the  right  to  detain  said 
goods  and  baggage  until  the  amount  of  said  indebtedness  is  paid; 
and  at  the  expiration  of  three  months,  the  said  proprietor  or 
proprietors  may  make  application  to  any  alderman  or  justice  of 
the  peace  of  the  proper  city,  borough,  or  county,  who  is  hereby 
authorized  to  issue  his  warrant  to  any  constable  within  said  city, 
borough,  or  county,  and  cause  him  to  expose  the  said  goods  and 
baggage  to  public  sale,  after  giving  at  least  ten  days'  notice,  by 
public  written  or  printed  notices  put  up  in  three  or  more  public 
places  in  the  ward  of  said  city  or  borough,  or  in  the  township, 
where  said  inn,  hotel,  or  boarding-house  is  located;  and  after  he 
shall  have  sold  the  same,  he  shall  make  return  thereof  to  the  said 
justice  or  alderman,  who  shall,  after  the  payment  of  all  costs  and 
tbe  said  amount  of  indebtedness,  pay  over  the  balance,  if  any 
there  be,  to  the  owner  or  owners  of  said  goods  and  baggage ;  pro- 
vided that  the  owner  or  owners  of  said  goods  and  baggage  shall 
have  the  right  to  redeem  said  goods  and  baggage,  at  any  time 
within  the  said  three  months,  upon  paying  the  amount  of  said 
indebtedness,  and  at  any  time  previous  to  the  sale  as  aforesaid, 
upon  paying  also  the  additional  cost  established  by  law  for  like 


538.  Utah  Territory.3  —  In  case  of  the  non-payment  of  a  debt 
for  which  any  hotel-keeper,  innkeeper,  or  boarding-bouse  keeper 
lias  a  lien,  for  the  period  of  sixty  days  after  it  is  due,  such  hotel- 
keeper,  innkeeper,  or  boarding-house  keeper  shall  have  the  right 
to  sell  said  baggage,  goods,  and  effects,  or  such  part  thereof  as 
shall  be  necessary,  and  apply  the  proceeds  of  such  sale  to  the 
payment  of  such  debt. 

>  BrighuyiPordon'sDig.  1883,  p.  S90,         «  Camp.  Laws  1888,  SJ  2955,  2956. 
5  17. 
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The  sale  shall  be  at  public  auction  for  cash.  Before  any  each 
baggage,  goods,  and  effects  shall  be  sold,  at  least  ten  days*  notice 
of  such  sale  shall  be  given,  by  advertising  the  same  at  least  five 
times  in  some  newspaper  published  and  having  general  circulation 
in  the  city,  village,  or  town  in  which  the  hotel,  inn,  or  boarding- 
house  is  situated ;  or,  where  no  such  paper  is  so  published  or  cir- 
culated, then  by  written  or  printed  handbills  posted  up  in  at  least 
five  public  places,  one  of  which  shall  be  in  the  hotel,  inn,  or  board- 
ing-house where  the  baggage,  goods,  and  effects  are  detained. 

639.  Washington.1  —  Whenever  any  baggage,  property,  or 
other  valuables  which  have  been  retained  by  any  hotel-keeper, 
innkeeper,  lodging-house  keeper,  or  boarding-house  keeper  in  his 
possession  by  virtue  of  a  lien  thereon  shall  remain  unredeemed  for 
the  period  of  three  months  after  the  same  shall  have  been  so  re- 
tained, then  it  shall  be  lawful  for  such  hotel-keeper,  innkeeper, 
lodging-house  keeper,  or  boarding-house  keeper  to  sell  such  prop- 
erty at  public  auction,  after  giving  the  owner  thereof  ten  days' 
notice  of  the  time  and  place  of  such  sale,  through  the  post-office, 
or  by  advertising  in  some  newspaper  published  in  the  county 
where  such  sale  is  made,  or  by  posting  notices  in  three  conspicu- 
ous places  in  such  county,  and  out  of  the  proceeds  of  such  Bale  to 
pay  all  legal  charges  due  from  the  owner  of  such  property,  includ- 
ing proper  charges  for  storage  of  the  same,  and  the  overplus,  if 
any,  shall  be  paid  to  the  owner  upon  demand. 
1  Q.  S.  1891,(2711. 
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I.  Liena  by  Reservation  or  Contract. 

640.  In  general. —  The  right  of  a  landlord  to  a  first  lien  upon 
hia  tenant's  goods  for  his  rent  has  always  been  regarded  as  just 
and  proper.  It  is  a  right  greatly  to  the  interest  of  tenants,  es- 
pecially those  of  the  poorer  class,  for  it  gives  them  credit,  and 
enables  them  to  hire  property  which  they  otherwise  could  not. 
This  lien  has  been  regarded  with  such  favor  that  at  common  law 
the  landlord  was  allowed  to  take  the  enforcement  of  it  into  his 
own  hands,  and  by  the  hands  of  a  bailiff  of  his  own  appointment 
to  seize  and  sell  his  tenant's  chattels  found  on  the  premises  for 
the  rent  in  arrear.1  At  common  law,  however,  the  landlord  had 
no  lien  for  rent  upon  his  tenant's  goods ;  but  he  had  a  right  to 
seize  or  distrain  the  goods  found  upon  the  leased  premises  for  rent 
due  and  unpaid.  This  right  of  distraint  may  in  some  sense  be 
called  a  lien,  though  it  differs  essentially  from  the  landlord's  lien 
created  by  statute.  One  essential  difference  is,  that  by  the  com- 
mon-law process  no  fixed  lien  upon  the  property  existed  until  the 
property  was  actually  seized  or  levied  upon  ;  while  by  statute  a 
lien  is  ordinarily  imposed  upon  the  property  from  the  beginning 
of  the  tenancy. 

The  process  of  distraint,  modified  more  or  less  by  statute,  is  still 
in  use  in  several  States,3  and  in  many  others  a  lien  is  given  to 


1  Gibson  o.  Gamier,  1  Mack.  35. 
1  The  right  of  distress  exists  in 


form  in    Delaware,  |   008;    Florida,  for 

the  enforcement  of  liens,  J  610;  Georgia, 

831 
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landlords  by  statute  ; 1  but  aside  from  the  one  or  the  other,  it  is 
competent  for  the  landlord  and  tenant  to  create  a  lien  upon  the 
tenant's  property  by  contract.  This  contract  is  usually  in  the 
form  of  a  mortgage  clause  in  the  lease.  This  creates  a  lien  as 
against  the  tenant,  and  those  having  notice  of  the  contract,  and 
the  lien  can  be  made  effectual  against  all  the  world  by  giving 
notice  of  it  by  recording. 

641.  To  create  a  present  lien  by  agreement,  the  words  used 
should  indicate  that  the  lien  is  created  and  attaches  at  the  time  of 
the  execution  of  the  instrument ;  and  it  is  not  sufficient  that  they 
indicate  that  the  lien  is  to  be  created  at  a  future  time.  Thus  a 
lease  of  a  hotel,  stipulating  for  the  payment  of  a  certain  rent,  con- 
tained these  words:  "And  a  lien  to  be  given  by  said  leasees  to 
said  lessors,  to  secure  the  payment  thereof,  ...  on  all  the  furni- 
ture which  shall  be  placed  in  said  hotel  by  said  lessees."  It  was 
held  that  these  words  indicated  a  covenant  on  the  part  of  the 
lessees  to  create  a  lien  by  future  action ;  and  that  no  present  lien 
was  created  upon  the  furniture  then  in  the  hotel,  or  upon  such  as 
should  afterwards  be  placed  in  it.2  It  was  a  covenant,  however, 
of  which  a  court  of  equity  would  decree  specific  performance  ;  for 
while  a  contract  for  the  sale  of  chattels  will  not  ordinarily  be  spe- 
cifically performed,  for  the  reason  that  a  party  can  have  adequate 
compensation  at  law,  this  reason  does  not  apply  to  an  agreement 
for  a  lien  or  security  upon  personal  property  when  there  can  be 
no  remedy  at  law.8  Where  in  such  case  a  mortgagee  of  the 
tenant,  with  full  notice  of  the-  equities  of  the  lessor,  seized  the 
furniture  and  sold  it,  so  that  a  specific  performance  was  rendered 
impossible,  it  was  held  that  the  lessor  could  have  a  Hen  declared 
613;  HUnoia,  and  there  is  also  a  lien  on  1  LiensinfaYoroflandlordaexistinsome 
crops,  §§  618,  614;  Kentucky,  and  there  farm  in  Alabama,  §§  809,  604 ;  Arisona, 
is  also  a  lien,  §§  618,  610;  Maryland,  §605;  Arkansas,  §|  006,  607 ;  DUfcriet  of 
§§  022,  623j  Mississippi,  in  the  n  a  tare  of  Columbia,  §  006;  Florida,  though  enforced 
anat[achment,§82S;  Hew  Jersey,  §§  62T,  by  distreas,  §610;  Georgia,  §§  611,  012; 
628;  Pennsylvania,  §§  639,  633;  Sonth  Illinois,  §§  818,  814;  Indiana,  §  615; 
Carolina,  also  a  lion,  §§  634,  OSS ;  Texas,  Iowa,  §  616 ;  Kansas,  §  617 ;  I-ouieiaua, 
lien  enforced  bjr  distress,  §  638 ;  Virginia,  §  620;  Maine,  §  631;  Miiiouri,  §  696; 
and  Weit  Virginia,  §  630.  Hew  Mexioo,  §  680 ;  North  Carolina,  §031 ; 

There  is  no  right  of  distress  for  rent  in     Sonth  Carolina,  §§  634,  636 ;  Tonnemee, 
California  and  Colorado.   Herrt>.  Johnson,     §§  636,  637 ;  Texas,  §  638. 
11   Colo.  393,   18  Pac.   Rep.  342.    Dis-        »  Hale  v.  Omaha  Nat.  Bank,  I  J.  &  8. 
tress  is  expressly  abolished  in  District  of    10,  49  N.  Y.  6S6. 

Columbia,  Minnesota,  Sew  York,  Wis-  «  Bale  ».  Omaha  Nat  Bank,  49  N.  T. 
Oonsin,  and  Dbik  T.  690,  633,  per  Allen,  J. 
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npon  the  proceeds  of  such  sale,  and  in  this  way  obtain  the  benefit 
of  the  lien  contracted  for.1  If,  however,  the  mortgagee  took  his 
mortgage  and  made  a  loan  in  good  faith  withoat  notice  of  the  pro- 
vision in  the  lease  in  respect  to  a  lien  to  be  given  the  lessor,  no 
equitable  lien  is  raised  in  favor  of  the  latter  as  against  the  proceeds 
of  the  furniture  in  the  mortgagee's  hands.3 

A.  lien  in  favor  of  the  landlord  as  against  his  tenant  may  be 
created  by  a  verbal  agreement  that  the  landlord  shall  have  a  lien 
upon  the  tenant's  crop  for  rent,  or  for  supplies  furnished  him ;  and 
it  will  be  operative  against  all  persona  except  bond  fide  purchasers 
without  notice.3  Such  an  agreement  does  not  contravene  any 
provision  of  the  statute  of  frauds.4  The  landlord  may  take  pos- 
session of  the  crop  under  such  verbal  agreement  whenever  by  its 
terms  he  is  entitled  to  do  so,  and  he  may  defend  the  possession  as 
against  the  tenant  or  any  claiming  under  him  who  is  not  a  bond 
fide  purchaser  for  value  without  notice.5 

542.  A  lien  may  be  imposed  by  contract  upon  property 
not  then  in  existence,  but  which  the  parties  contemplate  will  be 
in  existence  during  the  time  the  lien  is  to  operate :  the  lien  will 
take  effect  and  be  rated  in  equity  when  the  property  is  acquired 
and  used  as  contemplated.0 

Thus  a  clause  in  a  lease  which  mortgages  all  the  crops  to  be 
raised  on  the  leased  premises  for  the  current  year  is  valid  in  equity, 
and  the  lien  attaches  to  the  crops  as  they  come  into  existence.7 

A  lease  of  a  hotel  contained  a  stipulation  that  all  fixtures,  fur- 
niture, and  other  improvements  should  be  bound  for  the  rent.  At 
the  date  of  the  lease  the  house  was  unfurnished.  It  was  held  that 
the  stipulation  created  a  lien,  valid  at  least  in  equity  ;  that  this 
lien  was  for  the  full  amount  of  the  rent  reserved  for  the  whole 
term,  and  not  Bimply  for  any  portion  that  might  from  time  to  time 
become  delinquent,  and  that  it  had  priority  of  a  mortgage  given 

1  Hale  v.  OmaTiu  Nat.  Bank,  49  N.  T.  'See    Jones    on    Chattel    Mortgages, 

B6.SS3.  5  170;  Wright  v.  Bircher,  72  Mo.  179; 

1  Hah  v.  Omaha  Nat  Bank,  7  J.  &  8.  Webster  o.  Nichols,  lot  III.   160;  Fint 

307.  Nat.  Bank  ».  Adam  (1)1.),  28  N..  E.  Rep. 

*  Gafiord  p.  Stearns,  51  Ala.  43* ;  Beck  955;  Ererman  b.  Robb.  92  Mist.  613; 
». Tenable, S9  Ind. 408.  Wianer   u.   Ocnmpaugh,   71   N.  Y.  113; 

*  Morrow  f.  Tnrney.SS  Ala.  131.  McCaffrej   v.   Woodin,   65    N.   T.    459; 

*  Gafiord  v.  Stearaa,  SI  Ala.  434 ;  CoMeB  v.  Donnel],  16  J.  *  S.  48.  See, 
Driver  >.  Jenkins,  30  Ark.  ISO ;  Roberts  however,  Borden  v.  Croak,  131  111.  68,  22 
».  Jacka,  31  Ark.  597,  60S,  25  Am.  Rep.  N,  B.  Rep.  793. 

*84-  "  Butt  r.  Ellett,  19.  Wall.  544. 


*  Google 


§  543.]  LANDLORDS'   LIENS  FOB  BENT. 

after  the  lease  took  effect,  but  before  any  rent  became  delinquent, 
to  a  person  having  knowledge  of  the  stipulation  in  the  lease.1 

Inasmuch  as  the  essence  of  the  right  of  lien  at  law  is  posses- 
sion, there  can  be  in  law  no  lien  by  contract  upon  a  future  or  an 
implanted  crop,3  at  least  until  possession  is  taken  after  the  crop 
has  been  raised  ;3  but  such  a  lien  may  be  created  by  statute,*  and, 
as  already  noticed,  it  is  valid  in  equity.  But  such  a  lien  not  being 
good  at  law,  it  cannot  avail  against  exemption  rights  in  favor  of 
the  tenant's  family.6 

Under  a  contract  whereby  a  tenant  undertakes  to  secure  his 
landlord  by  a  lien  upon  a  crop  to  be  raised,  a  mortgage  or  other 
incumbrance  given  by  the  tenant  upon  the  crop  to  another,  who 
takes  it  in  good  faith  and  without  knowledge  of  such  contract 
before  the  landlord  takes  possession  of  the  crop,  has  precedence." 

An  agreement  by  a  lessee  to  deliver  wool  to  his  lessor  in  pay- 
ment or  security  for  rent  creates  no  Hen  upon  wool  not  shipped 
to  the  lessor,  as  againBt  the  lessee's  assignee  in  insolvency.7 

543.  Chattel  mortgage  clause.  —  A  clause  in  a  lease  making 
the  lease  a  charge  upon  property  upon  which  it  is  not  a  lien  by 
statute  is  in  effect  a  chattel  mortgage,  and  is  valid  and  enforcible 
as  such.8  Thus  a  clause  making  rent  a  charge  on  the  crops  and 
farming  stock  upon  the  leased  premises,  "  whether  exempt  from 
execution  or  not,"  is  in  effect  a  chattel  mortgage.8  It  is  immate- 
rial that  the  instrument  does  not  contain  any  words  of  grant  or 
conveyance.  If  it  creates  a  Hen  or  equitable  charge,  its  validity 
and  the  rights  of  the  parties  depend  upon  the  same  principles  as 
in  case  of  a  chattel  mortgage  executed  in  technical  terms.10  But 
an  instrument  without  words  of  grant  or  conveyance  is  not  a  legal 
mortgage  vesting  the  title  and  giving  the  right  to  seize  and  sell.11 

i  WriglitB.Bireher,7BMo.l79,37  Am.  W.Rep.U7;  Wisner  v.  Ocuropnugh,  71 
Hep.  433.  N.T.113. 

S  Hamlet*  i:  Tallman,  SO  Ark.  505;  *  Fejavary  v.  Broach,  52  Iowa,  88,95 
Alexander  v.  Par-due,  30  Ark.  359;  Rob-    Am.  Rep.  261. 

arts  d.  Jacks,  31  Ark.  5B7,  25  Am.  Rep.        10  McLean  v.  Klein,  3  DilL  113;  Feja- 
584.  vary  v.  Brceach,  52  Iowa,  88,  35  Am.  Rep. 

i  Giltinga  p.  Nelson,  86  lit.  591.  261 ;  A  water  v.  Mower,  10  Vt.  75 ;  Mer- 

•  Abraham  c.  Carter,  53  Ala.  8.  rill  v.  Reuler,  37  Minn.  82,  33  N.  W.  Hep. 

*  Vinson  v.  Hallo  well,  10  Busli,  538.  117;  Harris  v.  Jonea,  83  N.  C.  317; 
"  Person  v.  Wright,  35  Ark.  169.  Whiting  v.  Eichelberger,  16  Iowa,  422; 
1  Hitchcock  H.  Hassett,  71  Cal,  331,12     Brigga    v.    Austin,    8  N.  T.    Snpp.    786; 

Pac.  Rep.  228.    In  California  the  landlord  Smith  v.  Taber,  46  Han,  313. 

has  no  lien  for  rent  reserved.  "  Kenned;   o.  Rcamts,   15  S.  C.  548, 

■  Merrill  v.  Reetler,  37  Minn.  82, 33  N.  552 ;  Green  v.  Jacobs,  S  S.  a  280.    In 
334 
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It  creates  merely  an  equitable  mortgage,  which  should  be  enforced 
in  equity. 

The  chattel  mortgage  or  agreement  for  a  lien,  unless  made  to 
cover  the  owner's  property,  or  the  crops  to  be  raised  in  general, 
affects  only  such  property  as  is  in  direct  terms  conveyed  to  the 
landlord,  or  such  property  as  is  expressly  made  subject  to  a  lien 
for  his  benefit.  An  instrument  which  provides  that  the  legal  title 
to  certain  parts  of  the  product  of  a  farm,  such  as  the  butter  and 
cheese  to  be  made  and  grain  to  be  raised  upon  it  during  the  year, 
shall  belong  to  the  landlord  until  the  rent  is  paid,  gives  no  lien  for 
the  rent  upon  the  hay  to  be  raised  on  the  farm.1 

If  the  mortgage  clause  contains  a  provision  which  in  a  chattel 
mortgage  would  render  it  fraudulent  as  to  creditors,  the  mortgage 
clause,  though  valid  between  the  parties,  will  be  void  as  against 
the  lessee's  assignee  under  a  general  assignment  for  the  benefit  of 
his  creditors.  Thus,  where,  in  a  lien  clause  of  a  lease  made  in 
New  York,  a  lessor  agreed  with  the  lessee,  a  retail  merchant,  that 
in  default  of  paying  the  rent,  or  in  a  ease  of  seizure  of  his  goods 
under  legal  process,  the  lien  should  be  enforced  against  all  the 
goods  and  personal  property  on  the  demised  premises  in  the  same 
manner  as.  if  it  were  a  chattel  mortgage,  and  it  was  further  stipu- 
lated that  the  lessee  should  remain  in  possession  of  the  mortgaged 
goods,  and  might  continue  to  deal  with  them  in  the  prosecution 
of  his  business,  the  lien  clause,  though  valid  between  the  parties, 
both  as  to  property  in  existence  and  on  the  demised  premises  when 
the  lease  was  executed,  and  as  to  that  afterwards  acquired,  is, 
under  the  rule  established  in  New  York,  fraudulent  on  its  face  as  to 
creditors,  and  therefore  void  as  to  an  assignee  of  the  lessee.3 

644.  A  lease,  or  a  provision  of  a  lease,  which  is  in  legal 
effeot  a  chattel  mortgage  of  the  lessee's  goods,  must  be 
recorded  or  filed  as  such  a  mortgage,  in  the  absence  of  any  stat- 

thia  case  at  the  bottom  of  an  agricultural  agreement  with  his  tenant,  provide  that 

lien  were  added  the  words :  "  I  consider  the  title  to  the  hay  should  remain  in  him. 

the  above  instrument  of  writing  a  mort-  He  made  such  an  agreement  as   to  the 

gage   of  all   mj  personal  properly,   inch  batter   end  cheese   and   grain,   and    this 

as,"  etc  agreement  as  to  Item  discloses  more  llrik- 

1  Briggs  p.  Austin,  8  N.  T.  Sopp.  TS6.  Ingly  the  lack  of  it  as  to  the  hay."     See, 

The  court   say;    "We  may   add,  in   the  also,  Smith  v.  Tuber,  46  Hun,  313;  Haw. 

language  of  London,  J.,  in  McCombs  v.  kins  v.  Giles,  45  Hun,  31S. 

Becker,  3  Hun,  348,  in  dealing  with  a  aim.  *  Reynolds  r.  Ellis,  103  N.  T.  US,  57 

ilar  question,  that  the  difficulty  with  the  Am.  Dec  701,  8  K.  E.  Rep.  393, 7  Eaftern 

plaintiff '.  cue  is,  that  be  did  not,  by  Lis  Rep.  342. 
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nte  giving  effect  to  the  lien,  in  order  to  make  the  stipulated  lien 
effectual  against  purchasers,  mortgagees,  and  creditors.1  Thus,  a 
lease  which  provides  that  the  lessor  shall  have  a  lien  for  the  rent 
upon  all  goods  and  property  that  may  be  upon  the  demised  prem- 
ises, belonging  to  the  lessee  or  to  any  one  claiming  the  whole  or 
any  part  of  the  premises  nnder  him  as  assignee,  under-tenant,  or 
otherwise,  and  that  the  lien  might  be  enforced  by  taking  posses- 
sion of  the  property  and  selling  the  same,  in  the  same  manner  as 
in  the  case  of  a  chattel  mortgage,  is  in  legal  effect  a  chattel  mort- 
gage, and  is  void  as  to  the  lessee's  creditors  if  not  filed  or  recorded. 
In  such  case,  the  only  way  to  give  effect  to  the  intention  of  the 
parties  is  to  treat  the  transaction  as  a  chattel  mortgage. 

A  stipulation  in  the  lease  that  the  rent  shall  be  a  first  lien 
on  the  buildings  and  improvements  that  may  be  put  upon  the 
premises  by  the  lessee,  and  upon  his  interest  in  the  lease  and 
premises,  is  a  security  in  the  nature  of  a  mortgage.  It  is  en- 
forcible  against  the  lessee  and  all  persons  claiming  under  him, 
except  creditors  and  purchasers  without  notice,  although  it  be 
not  acknowledged  or  recorded.  It  attaches  as  a  lien  or  charge 
upon  the  property  named  as  soon  as  the  lessee  acquires  title  to 
it,  not  only  as  against  him,  but  as  against  all  persons  claiming 
under  him,  either  voluntarily  or  with  notice,  or  in  bankruptcy.2 

A  lien  given  by  a  lease  containing  a  mortgage  clause  can  only 
be  enforced  by  the  landlord  or  his  assignee.  It  is  inseparable 
from  the  lease.  A  purchaser  from  the  lessor  of  the  leased  prop- 
erty, subject  to  the  lease,  stands  in  place  of  the  lessor,  and  may 
enforce  the  lien.3 

646.  A  lease  of  a  farm  to  be  worked  on  shares,  which 
provides  that  the  lessor  shall  have  a  lien  on  the  growing 
crops,  and  that  the  lessee  would  execute  a  chattel  mortgage  of 
the  same  when  requested,  must  be  filed  or  recorded  as  a  chattel 
mortgage,  in  order  to  preserve  the  lien  as  against  that  of  a  mort- 

1  McCaffrey  v.  Woodin,  65  N.  T.  4S9,  Wright  v.  Bireher,  72  Mo.  179,  37  Am. 
reversing  62  Barb.  316,  22  Am.  Rep.  644  ;  Sep.  433.  A  provision  in  a  lease,  giving 
Reynolds  v.  Ellis,  34  Hun,  47 ;  Weed  v.  the  lessor  a  lien  for  rent  "  npon  any  anil 
Stan  J  ley,  12  Fla.  166;  Booth  v.  Oliver,  all  goods,  chattels,  or  otber  property  be- 
67  Mich.  664,  35  N.  W.  Rep.  793.  Such  longing  to  tbe  lessee,"  does  not,  as  against 
a  provision  is  not  so  binding  as  an  un-  third  persons,  include  buildings  after- 
recorded  mortgage.  Holmes  u.  Hall,  8  wards  erected  by  the  lessee  on  the  leased 
Mich.  66;  Dalton  v.  Laudahn,  27  Mich,  premises.  First  Nat.  Bank  v.  Adam  (111.), 
51.9.  SB  N.  E.  Rep.  955. 

1  Webster    v.   Nichols,    104    111.    160;        '  Hansen  r.  Prince,  45  Mich.  S19, 
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gage  by  the  lessee,  duly  filed  or  recorded,  of  his  interest  in  the 
crops,  when  the  mortgagee  has  taken  the  mortgage  in  good  faith 
and  without  notice  of  the  terms  of  the  lease.1 

The  possession  of  the  lessor  in  such  case,  though  he  resided 
upon  the  farm  with  the  lessee,  is  not  such  a  possession  as  would 
relieve  him  from  the  necessity  of  filing  or  recording  his  lease,  in 
order  to  preserve  the  lien  as  against  a  subsequent  purchaser  or 
mortgagee  of  the  lessee.3  The  possession  of  one  tenant  in  com- 
mon is  regarded  in  law  as  the  possession  of  both,  as  between 
themselves,  but  it  is  not  notice  to  subsequent  purchasers  or 
mortgagees  of  any  lien  he  may  have  in  the  share  of  bis  co-tenant 
who  is  in  actual  possession  of  his  share. 

646.  In  a  recent  case  in  Missouri,  the  court  regarded  a 
landlord  having  a  lien  reserved  by  his  lease  aa  a  pledgee, 
rather  than  a  mortgagee,  of  the  property  subject  to  the  lien.  The 
lease  in  this  case  provided  that  the  landlord  should  have  a  lien 
on  the  furniture  which  the  lessee  should  place  in  the  leased  build- 
ing. Afterwards  the  lessee  gave  a  deed  of  trust  on  the  same 
furniture  to  secure  a  loan.  The  landlord  subsequently  entered 
for  non-payment  of  rent,  took  possession  of  the  furniture,  used  it 
for  a  time,  and  then  sold  it  for  less  than  the  amount  of  his 
claim.  In  a  suit  by  the  mortgagee  against  the  landlord,  to  ob- 
tain payment  for  the  use  of  the  furniture  while  it  was  in  his 
possession,  it  was  held  that  the  landlord  was  merely  a  pledgee  of 
the  properly;  and  that,  while  he  might  retain  possession  of  it, 
'  he  could  not  use  it  without  accounting  for  the  value  of  its  use.* 
The  lien  did  not  confer  upon  the  landlord  the  title  to  the  prop- 
erty. The  mortgagee  in  the  chattel  mortgage,  however,  became 
invested  with  the  title  of  ownership  of  such  property  after  breach 
of  the  condition;  and  though  the  landlord,  by  virtue  of  his  lien, 
was  entitled  to  the  immediate  possession,  he  bad  not  the  title, 
and  could  not  use  the  property  without  liability  to  the  mortgagee, 
in  whom  the  title  was  vested. 

In  an  earlier  case  in  this  State  it  was  held,  that  the  lien  of  a 
landlord  reserved  in  a  lease  of  land  rented  for  the  purpose  of 
cutting  timber  and  wood  is  not  equivalent  to  a  chattel  mort- 
gage, so  as  to  preclude  the  leasee  of  disposing  of  the  timber  and 

1  Thomaa  e.  Bacon,  34  Hud,  SB.  *  State  b.  Adams,  76  Mo.  605. 

1  Thumu  D.  Bacon,  34  Hun,  88. 
tou  I.  23  837 
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wood  cut  before  the  landlord's  reentry  for  condition  broken. 
The  lien  attaches  to  whatever  property,  upon  which  the  lien  was 
reserved,  that  may  be  found  upon  the  premises  or  in  the  tenant's 
possession  at  the  time  of  the  reentry.1 

647.  There  may,  however,  be  a  sufficient  delivery  to  a 
third  person  to  protect  the  Ilea.  Under  a  lease  of  a  farm,  the 
lessor  was  to  have  half  of  the  products  of  the  farm  for  rent,  and 
a  lien  upon  the  other  half  for  advances  to  be  made.  Among  the 
products  of  the  farm  there  was  a  quantity  of  cheese,  which  the 
parties  carried  to  a  railroad  depot,  and  left  with  the  sgent  for 
shipment  to  Mew  York  for  Bale,  with  the  understanding  that  the 
lessor  should  receive  the  entire  proceeds,  and  should  account  to 
the  lessee  for  his  share  after  payment  of  the  advances  made  on 
a  general  settlement.  Afterwards,  on  the  same  day,  the  lessee 
-sold  his  interest  in  the  cheese,  which  he  pointed  out  to  the  pur- 
chaser at  the  depot,  and  verbally  delivered  to  him,  without  the 
(knowledge  of  the  lessor,  and  with  the  intention  to  embarrass 
or  defeat  his  enforcement  of  his  lien.  It  was  held  that  the  sale 
was  void  as  to  the  lessor ;  and  that,  even  if  the  sale  was  made  in 
good  faith,  there  was  no  change  of  possession  sufficient  to  affect 
the  lessor.2 

If  a  lessor,  having  an  equitable  lien  under  a  provision  of  the 
lease,  does  not  take  possession  before  the  property  passes  into  the 
hands  of  an  assignee  of  the  lessee  for  the  benefit  of  his  creditors, 
the  equities  of  the  other  creditors  are  as  great  as  his,  and  the 
■court  will  not  interfere  to  give  his  lien  preference.8 

A  provision  in  a  lease,  that  the  lessor  shall  hold  the  crop  to  be 
raised  as  security  for  the  rent,  is  inoperative  as  a  lien  against  a 
purchaser  in  good  faith,  but  is  good  as  against  a  mere  wrong- 
doer, who  has  no  claim  bat  possession  derived  through  the  wrong- 
ful act.* 

A  provision  in  a  lease  of  a  farm,  that  whenever  any  of  the 
products  shall  be  Bold  the  proceeds  shall  be  paid  to  the  lessor 
until  he  ahull  receive  the  full  rent  of  it,  is  a  mere  personal  cove- 
nant, and  gives  the  lessor  no  lien  upon  such  proceeds.6 

The  mere  fact  that  the  landlord  agrees  for  a  rent  to  be  paid  in 

1  BnrgeM  c.  K&Uleman,  41  Mo.  480.  *  Fowler  e.  Hawkim,  IT  lad.  211. 

"  Shepard  t.  Briggi,  IS  Vt.  149.  •  Barber  v.  Marble,  S  T.  &  C  1 14.   Sea 

•  Rnjnoldi  v.  Ellis,  94  Hiid,  47.  Brown  v.  Thomas,  14  Bimdw.  418. 
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a  share  of  the  crop  to  be  raised  by  the  tenant  gives  the  landlord 
no  lien  upon  the  crop.1 

No  lien  attaches  to  a  promissory  note  given  for  rent  of  land. 
The  fact  that  it  is  given  for  rent  adds  nothing  to  its  legal  effect.3 

648.  A  provision  whioh  in  effect  given  the  lessor  the  own- 
ership and  control  of  a  crop  to  be  raised  on  the  leased  premises, 
makes  his  lien  effectual  against  the  lessee  and  all  persons  claim- 
ing under  him.  Such  is  the  effect  of  a  provision  in  a  lease  of  a 
farm  that  the  crops  to  be  raised  should  be  and  remain  the  sole 
property  of  the  lessor  as  a  lien  and  security  for  the  payment  of 
the  rent3  A  provision  in  a  lease  of  a  farm,  that  the  lessor  retains 
a  full  lien  on  all  the  crops  as  security  for  the  payment  of  tbe 
rent,  was  held  to  constitute  him  the  sole  owner  of  tbe  crops,  and 
to  entitle  him  to  the  control  of  them.1  Such  a  provision  was 
regarded  as  the  same  in  principle  as  that  in  the  cases  cited  above, 
where  the  lessor  was  to  have  the  sole  property  in  the  crops  as  a 
lien.  The  provision  that  the  lessor  should  have  a  lien  on  the 
crops  is  a  legal  implication  of  the  control  and  ownership  which 
were  expressed  in  the  other  cases. 

In  a  perpetual  lease  of  real  estate  with  fixtures  and  machinery, 
the  lessor  reserved  a  lien  upon  the  property  for  the  purchase- 
money  and  rents,  but  giving  the  lessee  liberty  to  remove  at  his 
pleasure  any  portion  of  the  machinery  upon  condition  of  substi- 
tuting other  machinery  equally  good.  It  was  held  that  this  reser- 
vation of  a  lien  was  not  in  legal  effect  a  chattel  mortgage,  which 
the  law  required  to  be  filed  to  make  it  valid,  but  that  to  the 
extent  of  the  reservation  the  property  never  passed  to  the  lessee  ; 
and  therefore  that  tbe  lieu  in  favor  of  the  lessor  was  superior 
to  that  of  creditors  of  the  lessee  who  had  attached  the  prop- 
erty.6 

If  a  lease  be  wholly  inoperative,  or  operative  only  between  the 
parties  as  an  agreement,  so  that  no  legal  title  or  estate  passes  to 
the  lessee,  then  the  title  to  crops  raised  upon  the  leased  premises 

1  Denver  v.  Bice,  i  Dev.  &  B.  431, 34  crops  before  tliej  are  grown  and  delivered 

Am.  Dec.  388.  to  him. 

*  Roberts  v.  Jacka,  31  Ark.  597, 15  Am.  *  Baxter  u.  liush,  39  Vt.  466,  70  Am. 
Dec.  584.  Dec.  439.     See  HcCombi  p.   Becker,  3 

•  Paris  v.  Vail,  18  Vt.  377 ;  Smith  v.  Han,  343,  5  T.  &  C.  550;  Smith  v.  Tiber, 
Atkins,  18  Vt.  461 ;  virtually  overruling  46  Hun,  313  ;  Hawkins  v.  Gilea,  45  Han, 
Brninsrd  v.  Barton,  S  Vt.  97,  which  held  318;  Briggs  v.  Austin,  8  N.  Y,  Supp.  786. 
that  a  lemor  could  acquire  no  property  in  *  Metcalfe  v.  Fosdick,23  Ohio  St.  114. 
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is  in  the  landlord  and  not  in  the  leasee,  and  a  lien  given  by  the 
lease  may  be  enforced,  not  only  aa  between  the  parties,  bat  also 
as  against  attaching  creditors  of  the  lessee.  Such  creditors  would 
acquire  under  tbe  attachment  only  such  title  to  the  crops  raised 
upon  tbe  leased  premises  as  tbe  lessee  bad ;  and  the  lessee  in  such 
case  has  no  attachable  interest.1 

649.  A  lease  which  reserves  a  right  of  reentry  upon  non- 
payment of  rent  is  in  effect  a  lien  for  the  rent.  And  so,  for  a 
stronger  reason,  a  conveyance  of  land  in  fee,  subject  to  the  pay- 
ment of  annual  rents  by  tbe  grantee  to  tbe  grantor,  with  a  reser- 
vation to  the  grantor  of  the  right  to  enter  and  avoid  the  con- 
veyance upon  default  of  payment,  gives  the  grantor  a  lien  upon 
tbe  premises  for  tbe  rent,  superior  to  that  of  a  mortgagee  of  the 
grantee.9 

560.  JAoentry.  —  A  provision  in  a  lease,  that  the  lessor  may 
enter  upon  tbe  leased  land  and  hold  or  sell  the  crops  for  tbe  pay- 
ment of  the  rent  due  him,  gives  him  no  priority  until  he  takes 
possession  over  subsequent  purchasers  and  creditors  of  the  lessee. 
Until  the  lessor  takes  possession,  the  crops  remain  the  property 
of  the  lessee,  wbo  may  Bell  them,  or  his  creditors  may  attach  or 
levy  executions  upon  tbem.a  But  where  a  lessor  was  to  have 
part  of  a  grain  crop  as  rent,  and  was  to  have  possession  of  tbe  whole 
crop  until  the  rent  should  be  paid,  a  sale  of  the  crop  by  the  lessee 
was  held  not  to  pass  the  title  as  against  the  lessor.  The  pur- 
chaser took  possession  of  tbe  crop  in  the  field,  and  placed  it  in 
charge  of  an  agent,  but  the  lessor  took  tbe  grain  from  the  agent 
and  removed  it  to  his  warehouse.  The  court  declared  that  so  far 
as  the  crop  was  in  possession  of  the  lessee,  he  held  it  simply  as  a 
servant  of  the  lessor,  and  that  the  lessee  could  give  no  right  to  the 
possession  as  against  the  lessor.1 

II.  Statutory  Liens  and  their  Priority. 

561.  At  common  law  the  landlord's  right  under  a  distraint 
attached  only  from  tbe  time  of  seizure  for  rent  then  due  and 
payable,  while  a  landlord's  statutory  lien  attaches  from  the  com- 
mencement of  the  tenancy .6    "  At  common  law  tbe  landlord  could 

'  Bnmrell  t>.  Marshall,  SI  Vt,  87.  v.  Carew,  S  Cash.  50 ;  Wilkinson  >.  Kst- 

*  StB|>hcnM>n  B.H*inca,160hioSt.478.  ler,  69  Ala.  433. 

*  Botlcrfleld    n.  Baker,  G  Pick.   522  ;  *  Wentworth  o.  Millet,  93  Cal.  9. 
Lewil   D.  Lyman,  S2   Pick.  447 ;  MoimJl  *  Morgan   v.   Campbell,  83  Wall.  381  ; 
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distrain  any  goods  found  upon  the  premises  at  the  time  of  the 
taking,  but  he  had  no  lien  until  he  had  made  his  right  active 
by  actuiil  seizure.  A  statutory  lien  implies  security  upon  the 
thing  before  the  warrant 'to  seize  it  is  levied.  It  ties  itself  to  the 
property  from  the  time  it  attaches  to  it,  and  the  levy  and  sale 
of  the  property  are  only  means  of  enforcing  it.  In  other  words, 
if  the  lien  is  given  by  statute,  proceedings  are  not  necessary  to  fix 
the  status  of  the  property.  But  in  the  absence  of  this  statutory 
lien,  it  is  necessary  to  take  proceedings  to  acquire  a  lien  upon  the 
property  of  the  tenant  for  the  benefit  of  the  landlord.  This  the 
landlord  is  entitled  to  do  in  a  summary  way  to  satisfy  the  rent 
which  is  due  him,  and  in  this  he  has  an  advantage  as  creditor 
over  creditors  at  large  of  the  tenant."  * 

662.  The  lieu  of  a  distress  warrant  dates  from  the  time  of 
ita  levy.8  Consequently  a  prior  levy  of  a  genera!  execution  or 
attachment  takes  priority  of  the  landlord's  Hen  under  the  distress 
warrant.8  This  was  the  common  law  before  the  passage  of  the 
English  statute  of  8  Anne,4  which  provided  that  after  the  first 
day  of  May,  1710,  no  goods  upon  leased  lands  should  be  liable  to 
be  taken  on  execution,  unless  the  party  at  whose  suit  the  execu- 
tion is  sued  out  shall,  before  the  removal  of  such  goods,  pay  to  the 
landlord  all  sums  due  for  the  rent  of  the  premises  at  the  time  of 
the  taking  of  such  goods,  provided  the  arrears  do  not  amount  to 
more  thau  one  year's  rent.  TbiB  statute  was  always  in  force  in 
Maryland,"  and,  being  in  force  when  the  District  of  Columbia 
was  set  off  in  1801,  it  became  a  part  of  the  law  of  that  District,* 
and  continues  in  force  to  the  present  day.  That  statute  does  not, 
however,  form  a  part  of  the  common  law  as  generally  adopted  in 
this  country,  and  therefore  the  old  common-law  rule  would  prevail 

Wooddde  o.  Adama,  WN.J.L.  417 ;  Gib-  •  Lev;  t>.  Twiname,  4a  G*.  949 ;  Hon- 

■on    v.    Gamier,  1    Muck.    S5;  Sum  pi  P.  laud  v.    Hewitt,   19  Bradw.  4S0;  Hamil- 

Gilman,  43  Mill.  4S6;  Marye   ».  Dyclie,  (on  ».    Beady,  3  McCord,   SB.     Where  ft 

49  Him.  347.                     i  distress  warrant  for  rent  and  an  attacb- 
1  Morgan  v.  Campbell,  19  Wall.  3S1,  meat  for  an  ordinary  debt  are  levied  at 

per  Davis,  J.      See,  also,  Hobbs  v.  Davis,    the  same  time,  and  on  the  umt  property, 

50  Ga.  313 ;  Johnson  tt.  Emanuel,  50  Ga.  the  distress  bai  priority.  Canterbarry  e. 
590.  Jordan,  97  Miaa.  96. 

1  Pierce  v.  Scott,  4  W.  £  8.  344 ;  Ham-        *  Ch.  14. 
ilt'on  v.  Ready,  3  McCord,  38;  Leopold  u.         *  Washington  v.    Williamson,  33   Md. 
Godfrey,  11  Bias.  158;  Woodfide  v.  Ad-    SSS.    Alio   in  force  in   South  Carolina, 
una,  40  N.  J.  L.  417 ;  llerron   v.  GUI,    Margin  a.  Swift,  3  McCord,  378. 
1 13  111.  947,  So!.  •  Gibson  o.  Ganlitr.  1  Mack.  35. 
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here  when  not  modified  by  statute,  and  a  creditor's  execution,  lev- 
ied on  the  tenant's  goods  prior  to  a  distraint,  would  take  pre- 
cedence of  the  landlord's  claim  for  rent.1  Bnt  statutes  similar  to 
the  English  statute  hare  been  generally  adopted  in  this  country 
in  States  where  the  right  of  distress  exists. 

663.  The  landlord's  statutory  lien  {or  rent  attaches  from 
the  beginning  of  the  tenancy.3  The  lien  exists  independently 
of  the  prescribed  methods  for  enforcing  it.  The  lien  attaches  to 
the  property  from  the  commencement  of  the  tenancy,  and  the 
levy  upon  the  property  and  the  sale  of  it  in  the  manner  pre- 
scribed by  the  statute  are  only  the  means  of  enforcing  the  lien. 
The  lien  is  given  by  the  statute,  and  not  by  the  proceedings  to 
enforce  the  lien.  A  subsequent  mortgage  of  the  property  or  levy 
of  execution  upon  it  is  subject  to  the  lien  for  rent,  and  upon  a  sale 
of  the  property  under  such  mortgage  or  execution  the  landlord 
may  intervene,  and  is  entitled  to  payment  of  his  rent  in  arrear 
out  of  the  proceeds  before  any  payment  is  made  on  account  of  the 
mortgage  or  judgment,  although  he  has  taken  no  steps  to  enforce 
his  lien.1  And  so,  if  the  property  subject  to  such  lien  comes  into 
the  possession  of  a  court  of  equity,  or  of  its  officers,  it  comes  into 
such  possession  subject  to  the  lien  created  by  the  statute  in  favor 
of  the  landlord.1 

664.  A  statutory  lien  taken  precedence  of  a  subsequent  lien 
by  attachment  or  execution  levied  upon  the  tenant's  property.5 
This  is  so  even  as  regards  crops  which  are  raised  by  a  tenant  upon 
shares;  for  while  the  right  of  property  as  between  him  and  his 

1  Rowland  v.  Hewitt,  19  Brad  w.  450 ;  demon,  S  McArthm-,  431 ;  Gibson  e.  Gsn- 

Herron  e.  Gill,    US  lit.  247,252;  Ege  b.  tior,  1  Muck.  35. 

Kgu,  5  Watts,  134,  139;  Picrca  v.  Scott,  '  Bryan  r.   Sanderson,    3    McArthar, 

4  W.  &  S.  344 ;  Hamilton  v.  Reedy,  3  Me-  431 ;  Fox  v.  Davidson,  1  Hack.  102. 

Cord,    33;    Grant  r.  Whitwell,  9  Iowa,  *  Bryauu.  Sanderson,  3  McArtbur,  431; 

152,    156 ;  Dome  n.  Garretaon,  24  Iowa,  Fox  v.  Davidson,  1  Hack.  102. 

331 ;  Craddock  n.  Riddles  barge  r,  8  Dana,  *  Miles  it.  James,  36  111.  399  ;  Cuuuea 

205,206.  D.   Williams,   tl   Bradw.    78;  O'Hara    c 

1  Morgan  v.  Campbell,  22  Wall.  381 ;  Jonei,  46  111.  288  ;    Kinney  n.  Harding, 

Martin  e.  Stearns,  SS  Iowa,  345,  3  N.  W.  136   111.   573,     27     N.  E.    Rep.  889,    per 

Hup.  93;  Garner  v.  Cutting,  32  Iowa,  547;  Shop*.    J.;    Thompson    o.    Mead,  67  HI. 

Grant  ...Whitwell,  9  Iowa,  152,  156;  Car-  395;  Wetnel  r.  Majors,  91  111.  497;  At- 

penter  ».  Gilleapie,  10  Iowa,  592 ;  Doane  kins  c.  Womeldorf,  53  Iowa,  150, 4  N. 

v.  Garretaon,  24  Iowa,  351,  S55 ;  Gilbert  W.  Hep.  905  ;  Snllivan  v.  Cleveland,  62 

b.  GroenbaniD,    56    Iowa,    214,   9   N.    W-  Tex.  677;  Beikey  Furniture  Co.  p.  Shor- 

Rep.  188  ;   Miluar  v.  Cooper,  65  Iowa,  man  Hotel  Co.  81   Tex.   135,  16  S.  W. 

190,  21  N.  W.  Sep.  558;  Bryan  ».  San-  Rep.  607. 
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landlord  is  in  the  tenant  until  a  division  of  the  crop  takes  place, 
yet  a  creditor  of  the  tenant  cannot  seize  the  whole  crop  by  execu- 
tion or  attachment  regardless  of  the  landlord's  lien.1 

A  landlord's  lien  upon  a  crop  of  cotton  raised  upon  the  leased 
premises,  and  surrendered  to  him  by  the  tenant  in  payment  of 
rent  and  supplies  furnished,  is  paramount  to  a  judgment  lien  oper- 
ative against  the  cotton  before  it  was  delivered  to  the  landlord.3 

666.  Priority  of  lien  to  tenant's  mortgage.  —  The  lien  of  a 
landlord  for  rent  attaches  to  the  tenant's  chattels  upon  the  prem- 
ises at  the  commencement  of  the  tenancy,  and  to  such  chattels 
of  his  as  he  may  afterwards  bring  upon  the  premises  at  any  time 
during  the  continuance  of  the  tenancy,  from  the  time  he  brings 
them  upon  the  premises.8  The  lien  of  the  landlord  has  priority, 
therefore,  over  a  deed  of  trust  or  mortgage  made  by  the  tenant 
after  the  commencement  of  the  tenancy,  whether  the  chattels 
covered  by  the  deed  were  upon  the  premises  when  it  was  exe- 
cuted, or  were  subsequently  acquired  and  placed  npon  them  by 
the  tenant.1  It  is  immaterial  that  the  mortgage  purports  to 
cover  chattels  to  be  acquired  and  placed  npon  the  premises  in  the 
future;  for  in  such  case  the  terms  of  the  deed  are  inconsistent 
with  the  statutory  rights  of  the  landlord,  and  must  give  place  to 
them.  Effect  will  not  be  given  to  a  mortgage  of  after-acquired 
property  to  the  prejudice  of  the  rights  of  third  persons.  A  land- 
lord's lien  attaches  to  after-acquired  chattels,  such  as  machinery, 
placed  upon  the  leased  premises,  in  preference  to  a  mortgage  of 
such  chattels  by  the  tenant  after  the  chattels  had  been  placed  on 
such  premises.6 

When  the  landord'a  lien  is  created  by  statute  and  attaches  from 
the  beginning  of  the  tenancy,  or  from  the  time  the  property  subject 
to  it  is  placed  upon  the  demised  premises,  the  Hen  necessarily 
attaches  before  the  mortgage,  unless  the  mortgage  was  made  be- 
fore the  tenancy  commenced,  or  before  the  property  was  placed 
upon  the  premises.  The  landlord's  lien  does  not  prevail  against 
the  tenant's  mortgages  whose  mortgage  is  delivered  and  recorded 

1  Atkins  p.  Woraeldorf,  63  Iowa,  ISO.  *  Bull  t>.  While,  94  U.  8.  382  ;  Iiich- 

1  Okolona  SaTingt    Init.  v.  Trice,  60  mond  v.  Doeaberry,  27  Gratt.  210,   213; 

Mia*.  262.  Bartlett  n.  Lonndel,  34  W.  Va.  493,  12 

*  BmII  p.  Whits,  94  U.  S.  SB2 ;  Fowler  8.  K.  Rap.  762. 

v.  Replay,  15  Wall.  32S;  Webb  o.  Sharp,  *  Union  Warehouse  Co.  b.   Melntyre, 

13  Wall.  14  j  Hadden  v.  Knickerbocker,  81  Ala.  78, 4  So.  Rep.  179. 

70  HI.  677, 12  Am.  Bap.  30. 
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before  the  lien  attaches.  When  the  lien  attaches  only  upon  the 
levy  of  a  distress  warrant,  a  mortgage  executed  and  made  an 
effectual  lien  before  such  levy  must  prevail  as  against  the  land- 
lord.1 

666.  A  landlord's  statutory  lien  upon  his  tenant's  crop  is 
paramount  to  a  mortgage  of  the  crop  executed  by  the  ten- 
ant.3 The  landlord's  lien  accrues  as  soon  as  there  is  any  crop 
upon  which  it  may  attach,  and  though  the  mortgage  lien  may 
attach  at  the  same  time,  inasmuch  as  the  statutory  lien  was  cre- 
ated and  was  ready  to  attach  from  the  beginning  of  the  tenancy, 
it  takes  priority  of  a  mortgage  lien  subsequently  created  by  the 
tenant. 

Although  the  owner  of  land  has  given  a  bond  to  convey  it 
which  does  not  provide  for  possession,  but  does  provide  that  the 
obligee  shall  pay  rent  if  he  fails  to  pay  the  purchase-money,  he 
has  a  lien  for  the  rent  which  is  superior  to  a  chattel  mortgage 
executed  by  the  obligee  upon  the  crop  to  be  grown  upon  the  land. 
The  mortgagee  relies  on  the  title  bond  at  his  peril.  He  is  bound 
to  take  notice  of  the  limitation  of  the  obligee's  rights  under  the 
contract  of  sale.1 

657.  A  landlord's  lien  does  not  take  precedence  of  a  re- 
corded chattel  mortgage  existing  when  the  lien  attaches.4 
There  are  some  statutory  liens  that  are  given  precedence  over 
existing  mortgages,  such  as  the  lien  for  repairing  vessels.  Such 
preference  is  given  upon  the  principle  that  the  mortgagee  is  as 
much  benefited  by  the  repairs  of  the  vessel,  as  is  the  mortgagor. 
There  may  also  be  in  many  cases  an  implied  authority  in  the 
mortgagor  left  in  possession  to  incur  upon  the  faith  of  the  prop- 

1  Woodsideo.  Aiinmo,  40  N.  J.  L.  417  ;  SB  Iowa,  403,  37  N.  W.  Rep.  89!;  Jar- 
Hood  i>.  IlanuiiiK,  4  Dana,  HI  ;  Snyder  «.  chow  v.  Pickens,  51  lows,  381 ;  Hemp- 
Hill;,  2  Dana,  204.  stead   Ass'n    v.   Cochran,    GO  Tex.    620; 

1  Tomlinson  ».  Greenfield,  31  Ark.  557;  guilders    n.     Vansickle,    3     HaliL    313; 

Meyer  ■>.  Bloom,  37  Ark.  43 ;  Smith   b.  Bracken  bridge  v.   Millan,  81    Tex.  17,  IS 

Meyer,  25   Ark.   609 ;  Buck   v.  Lee,  36  S.  W.  Rep.  555.    Where  one  in  posees- 

Ark.  525  ;  Lambeth  v.  Ponder,  33  Ark.  sion  of  land  under  a  contract  of  purchase 

707 ;  Watson   t>.  Johnson,  33  Ark.  737  ;  executes  a  trust  deed  on  his  crops,  he  cao- 

Rolh  u.  Williams,  49  Ark.  447  ;  Adams  v.  not,   by  surrendering   the   contract,   and 

Hobbs,  37  Ark.  1 ;  McGce  v.  Fitter,  8T  agreeing  to  pay  rent  for  that  year,  create 

Tex,  27.  a  landlord's   lien    mperior  to  the  trust 

•  BaroD  e.  Howell,  60  Miss.  363.  deed.     Wikiinski  i:  Lick,  68  Miss.  598, 

♦  §B70;  Rand  ».  Barrett,  66  Iowa,  731,  10  So.  Rep.  73. 
34  H.  W.  Rep.  B30;  Perry  e.  Waggoner, 
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erty  whatever  expense  ia  necessary  for  its  preservation.1  Bat  no 
such,  reason  exists  in  the  case  of  a  landlord's  lien.  The  mort- 
gagee is  not  benefited  by  the  renting  of  the  premises  to  the  mort- 
gagor, out  of  which  act  the  landlord's  lien  has  its  origin,  nor  is 
the  mortgaged  property  thereby  preserved  or  enhanced  in  value. 
The  lien  of  a  mortgage  of  chattels  executed  before  a  lease  is  prior 
to  the  landlord's  lien  under  the  lease,  although  the  mortgagee 
has  actual  knowledge  that  such  chattels  are  being  used  upon  the 
leased  premises.9  But  an  unrecorded  chattel  mortgage  on  goods 
of  a  tenant  is  not  good  as  against  the  landlord's  statutory  lien 
for  rent.3 

A  mortgage  of  the  tenant's  personalty  on  the  leased  premises, 
executed  before  the  beginning  of  the  second  term  of  his  tenancy, 
is  superior  to  the  landlord's  lien  for  rent  accruing  under  such 
second  term.4  "Where  a  landlord  entitled  to  a  share  of  a  crop  in 
place  of  rent  purchases  the  tenant's  share  for  a  consideration 
which  includes  the  satisfaction  of  the  rent,  his  lien  is  extinguished, 
and  his  title  acquired  by  such  purchase  is  subject  to  a  chattel 
mortgage  of  the  crop  given  by  the  tenant  to  a  third  person.6  The 
same  rule  applies  to  conditional  sales.  Thus,  if  goods  he  sold  to 
a  tenant  with  the  proviso  that  the  vendor  shall  retain  title  until 
the  purchase-money  is  paid,  this  is  a  conditional  sale,  and  the 
landlord  can  only  subject  them  to  his  lien  by  paying  the  pur- 
chase-money due,  or  keeping  good  a  tender  thereof." 

668.  A  fraudulent  cancellation  of  the  prior  chattel  mort- 
gage does  not  give  the  landlord's  lien  priority.  Thus,  if  the 
mortgage  note  be  assigned  after  the  landlord's  lien  has  attached, 
without  an  assignment  of  the  mortgage,  and  the  mortgagee  fraud- 
ulently enters  satisfaction  on  the  margin  of  the  record,  and  after 
this  a  third  person  is  substituted  for  one  of  the  original  lessees 
without  making  a  new  lease,  the  mortgage  is  still  entitled  to 
priority.7 

669.  The  tenant's  assignee  in  bankruptcy  or  insolvency,  or 
for  the  benefit  of  creditors,  takes  the  property  subject  to  the 

1  Jonei  on  Chattel  Mortgage*,  }  474;  *  Titsworth  v.  Fmuenthal,  52  Ark.254, 

Hemp»trad  Aw'n  t>.  Cochran,  60  Tex.  630.  IS  S.  W.  Rep.  498. 

•  Jarchow  ■>.  Pickens,  SI  Iowa,  381.  *  Bingham  b.  Vandegrift,  93  Ala.  233, 

•  Berker  Furniture   Co.   o.    Sherman  9  So.  Rep.  £80. 

Hotel  Co.  81  Tex.  135,  16  S.  W.  Rap.  S07.        T  Rind  o.  Barrett,  66  Iowa,  731,  14  N. 

•  Ljona  v.  Deppeii,  BO  Kj.  309,  14  S.     W.  Rrp.  530. 
W.  Rep.  279. 
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landlord's  lion.  If  the  lien  is  created  by  the  lease  or  by  statute, 
the  assignee  takes  the  property  subject  to  the  lien,  whether  the 
assignment  took  place  before  or  after  a  distraint  or  attachment 
upon  the  property  by  the  landlord.  His  right  is  not  affected  by 
the  assignment.1  At  common  law  the  right  of  distraint  would 
be  cut  off  by  a  prior  assignment  in  insolvency  or  for  the  benefit 
of  creditors.3  Where  at  the  present  time  a  lien  is  given  by 
statute,  bnt  a  distress  warrant  is  one  of  the  remedies  for  en- 
forcing it,  the  lien  does  not  depend  upon  a  levy  of  the  distress 
warrant,  but  exists  independently  of  that,1  and  therefore  takes 
precedence  of  an  assignment  in  insolvency  or  for  the  benefit  of 
creditors. 

660.  An  assignment  in  bankruptcy  of  a  tenant's  property 
takes  precedence  of  a  distress  warrant  levied  after  the  com- 
mencement of  the  proceedings  in  bankruptcy.  The  assignment 
relates  back  to  the  commencement  of  the  proceedings,  and  by 
operation  of  law  vesta  the  title  to  the  estate  of  the  bankrupt  in 
the  assignee.  No  lien  attaches  under  a  distress  warrant  until 
the  property  is  actually  seized  under  it.  If  the  lien  attached 
before  the  filing  of  the  petition,  it  could  be  enforced  in  the  bank- 
rupt court ;  but  if  it  did  not  exiat  then,  it  could  not  be  brought 
into  existence  afterwards.4 

In  Pennsylvania,  a  landlord  having  a  right  to  distrain  for  rent 
in  arrear,  at  the  date  of  the  issuing  of  a  warrant  in  bankruptcy, 
is  entitled  to  be  paid  in  full  by  the  assignee  in  bankruptcy,  be- 
fore the  removal  of  the  goods,  rent  in  arrear  not  exceeding  one 
year,  in  preference  to  all  other  creditors.6 

Whether  the  lien  of  a  distress  warrant,  which  has  already 
been  levied  upon  the  tenant's  property  at  the  time  of  the  filing 
of  a  petition  in  bankruptcy  against  him,  is  dissolved  by  the  as- 
signment in  bankruptcy,  in  the  same  manner  as  an  attachment 

■  Runes  v.  M«yo,  6  Bradw.  334 ;   Hoe-  24  Mi  nn.  584.    Though  the  landlord  him- 

klni  o.  Paul,  9  M.  J.  L.  no,  IT  Am.  Dec.  self  be  las  assignee,  bit  acceptance  of  the 

495;   Rosenberg  o.  S  ha  per,  91  Tex.  134;  trait  is  not  a  waiver  ofhia  tight. 

la  rt  Wjnne,  Chase,  Dec.  937,  996,  per  C.  In  Pennsylvania,  whenever  an  execn- 

J.  Chase.  lion  will  carry  a  valid  sale  over  the  aa- 

1  la  re  Wjnne,  Chase,  Dec  227,  256,  aignee,  it  carries  with  it  a  claim  for  teal, 

per  C.  J.  Chase.  Barnei'i  App.  78  Pa.  St.  50. 

*  Hunter  v.  Whitfield,  89  III.  299 ;  In  re  *  Morgan  v.  Campbell,  93  Wall.  381. 

Wynne,  Chase,  Dec  297,  256 ;  Rosenberg  *  Longitrcih  v.  Pennock,  20  Wall.  575, 

r.  Simper,  r,l  Tex.  131;  Dntthct  w.Culvnr,  576;  Gibson  f.  Qautier,  1  Hack.  36. 
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upon  mesne  process  is  dissolved,  is  a  question  that  has  occasioned 
some  discussion.1 

III.   To  what  Property  the  Lien*  Attach. 

6*31.  At  common  law  all  chattels  found  upon  the  demised 
premises  were  prima  facie  diatrainable,  whether  they  be- 
longed to  the  tenant  or  not.  The  landlord's  prerogative  of 
distraint  is  an  ancient  one,  having  its  origin  in  feudal  tenures. 
It  seems  to  have  originated  from  two  remedies  of  the  common 
law  still  more  ancient.  By  the  processes  of  gavelet  and  cessavit 
the  landlord  could  seize  the  land  itself  for  rent  in  arrear,  and 
hold  it  until  payment  was  made.  These  processes  fell  into  disuse 
long  ago,  and  in  their  place  the  landlord's  right  of  distress  arose, 
whereby,  instead  of  seizing  the  land,  he  seized  all  movables  upon 
the  land,  and  held  them  until  he  received  payment.  In  process 
of  time  he  was  authorized  by  statute  to  sell  the  property  seized, 
and  in  this  way  we  have  the  modern  process  of  distraint.3 

662.  The  general  rule  still  is,  that  all  chattels  found  upon 
the  demised  premises  are  prima  facie  liable  to  distress  for 
rent.  Certain  property  may  be  exempt  upon  grounds  of  public 
policy,  or  by  force  of  express  statute ;  but  it  is  incumbent  upon 
the  claimant  of  such  property  to  show  that  it  falls  within  such 
exemption.  The  fact  that  the  chattels  belong  to  a  stranger  was 
no  ground  for  exemption  at  common  law,  and  is  not  now  except 
when  so  declared  by  statute,  or  exempted  on  grounds  of  public 
policy.8  The  goods  of  a  married  woman  found  upon  the  demised 
premises  may  be  distrained  for  rent  due  by  her  husband.*  So 
the  goods  of  an  under-tenant.6 

1  Morgan  v.  Campbell,  BS  Wall.  361,  In  the  hotel ;   and  not  being  In  nie  aa  an 

393.    The-  on  ra  decided  on   another  inurnment  of   trade  or  profeasion,  and 

point.  there  not   being  a  snffidency  of   other 

1  Emig  a.  Cunningham,  S3  Md.  458,  per  goodi  on  the  premises,  the  piano-forte  wee 

Bryan,  J.  held  liable  to  distraint.    See,  alto,  Reeree 

»  Kleber  v.  Ward,  BS  Pa.  St.  93;  Spencer  «■  McKeniie,  1  Bailey,  497;   Kewler  v. 

r.  M'Gowen,  13  Wend.  256;  BatcliS  n.  M'Conachy,  I  BawIe,4S5;  Price  u.  M'Cal- 

Daniel,  6  S.  *  J.  498 ;  Cromwell  v.  Ow-  lister,  3  Grant,  218 ;  Kami  v.  McKionry, 

iaBB,  7  H.  &J.55,  5B  ;  Kennedy  v.  Laoge,  "*  Pa.  St.  387  ;   Whiting  v.  Late,  91  Pa. 

M  Hd.  91 ;  Giles  v.   Ebaworth,   10   Md.  St.  349  ;  Stereni  e.  Lodge,  7  Blackf.  994  ; 

393  ;  Trieber  r.  Enabe,  13  Md.   491,    61  Himely  v.  Wyatt,  1  Baj,  102. 

Am.  Dec  607.    In  the  latter  case  a  dia-  *  Emig  v.   Cunningham,  63  Md.   458 

trea*  for   toe  rent  of  •  hotel  wan  levied  (1884) ;  Blanche  u.  Bradford,  38  Pa.  St. 

npon  a  piano-forte  belonging  to  a  stronger,  344. 

and  leated  to  a  mnnc-teacber  who  boarded  *  Lane  p.  Steinmeti,  9   Weekly  M.  C. 
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This  common-law  rule  has  generally  been  modified  by  statute 
in  America,  so  that  the  goods  of  a  stranger  on  the  premises  are 
not  liable  to  distress,  but  only  the  goods  of  the  tenant,  or  of  some 
other  person  who  is  liable  for  the  rent.1 

663.  Exemptions  from  distress  on  the  ground  of  public 
policy. — The  landlord's  prerogative  of  distress  authorized  the 
seizure  of  any  chattels  found  upon  the  premises,  though  they 
might  not  belong  to  tbe  tenant,  on  the  ground  that  the  landlord 
may  be  supposed  to  have  given  credit  to  all  the  visible  property 
upon  the  premises.  Upon  considerations  of  public  policy,  certain 
property  was  exempt  from  seizure.  Chief  Justice  Willes  in  1744 
stated  clearly  the  exemptions  then  established,  saying : *  — 

"  There  are  five  sorts  of  things  which  at  common  law  were  not 
distrainable :  — 

"  1.  Things  annexed  to  the  freehold. 

"  2.  Things  delivered  to  a  person  exercising  a  public  trade,  to 
be  carried,  wrought,  worked  up,  or  managed  in  tbe  way  of  his 
trade  or  employ. 

"  S.  Cocks  or  sheaves  of  corn. 

"  4.  Beasts  of  the  plough  and  instruments  of  husbandry. 

"  5.  The  instruments  of  a  man's  trade  or  profession. 

"  The  first  three  sortB  were  absolutely  free  from  distress,  and 
could  not  be  distrained,  even  though  there  were  no  other  goods 


"  Tbe  two  last  are  only  exempt  sub  modo,  that  is,  upon  a  sup- 
position that  there  is  sufficient  distress  besides. 

"Things  annexed  to  the  freehold,  as  furnaces,  mill-stones, 
chimney-pieces,  and  the  like,  cannot  be  distrained,  because  they 
cannot  be  taken  away  without  doing  damage  to  the  freehold, 
which  the  law  will  not  allow. 

(Pa.)  574;  Smoyer  t>.  Both  (Pi.),  IS  All.  Mian.    436;    Murye   v.   Dyche,   49    Miss- 

Rep.   191.     A  eub-tenont   cannot  compel  317. 

the  lessor  to  iell  the  good*  of  the  original  Kantneky:  Hall  v.  Amos,  9  T.  B.  Hon. 

leasee,  in  satisfaction  o{  the  rent  in  arrear,  89. 

before  having  reconrae  to  hla  own.    Jimi-  Virginia.:   By  Act  of  1818;  Dayb  v. 

son  n.  Reifaneider,  97  Fa.  St.  136,  re  vera-  Payne,  4  Rand.  332. 

tag  37  Leg.  Int.  973.    If  the  landlord  dia-  "  Simpson  v.  Hartopp,  Willes,  019.  And 

train  upon   a  sub-tenant,  he  must  show  see,  In  support, Muspratt  it.  Gregory,  3  M. 

affirmatively  that  a  former  distress  upon  &  W.  677,  per  Lord  Denman ;   Joule  r. 

hla  immediate  tenant  was  unproductive.  Jackson,  7  M.  *  W.  450,  454,  per  Baron 

Quiim  v.  Wallace,  6  Whart.  459.  Parke;  Fenton  v.  Logan,  9  Bing.  676,  per 

"MissisBii.pt:    Stamps  t>.   Gilman,  43  Tindal,  C.J. 
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"  Things  sent  or  delivered  to  a  person  exercising  a  trade,  to 
be  carried,  wrought,  or  manufactured  in  the  way  of  his  trade, 
as  a  horse  in  a  smith's  shop,  materials  sent  to  a  weaver,  or  cloth 
to  a  tailor  to  be  made  up,  are  privileged  for  the  sake  of  trade  and 
commerce,  which  could  not  be  carried  on  if  sach  things  under 
these  circumstances  could  be  distrained  for  rent  due  from  the 
person  in  whose  custody  they  are." ' 

664.  Upon  the  ground  of  the  privilege  of  trade,3  it  is  well 
settled  that  all  goods  delivered  to  tradesmen,8  artificers,  manu- 
facturers,4 carriers,  factors,5  auctioneers,8  and  the  like,  are  exempt 
from  distress  for  rent.  In  general  terms,  if  a  tenant  in  the  course 
of  bis  business  is  necessarily  in  possession  of  the  property  of  those 
with  whom  he  deals,  or  those  who  employ  him,  such  property  is 
not  liable  for  distress  for  rent,7  but  goods  of  a  stranger,  in  the 
tenant's  possession  as  a  matter  of  favor  and  without  hire,  are  not 
exempt.8 

1  In  further  explanation  of,  and  com-  Findon  v.  McLaren,  6  Q.  B.  S9I ;  Mat- 
men  t  upon,  these  exemptions,  Chief  Jus-  ihiai  n.  Mesnard,  3  Ciir.  &  P.  353  ;  Brown 
ticc  Willes  cuniinue*:—  t.  Sims,  IT  S.  &  R.  130;  Connah  v.  Hale, 

"  Cocks  and  sheaves  of  com  were  not  S3  Wend.  4SS ;  Walker  v.  Johnson,  4  Mc- 

distraiiinbln  before  the  statute  IW.1H.  Cord,  592  ;  hone  at  livery -stable,  Young- 

eh.  S  [which  was  made  in  favor  of  land-  blood   v.   Lowry,  2  McCord,  39,   13  Am. 

lords),  beeanae  they  could  not  be  restored  Dec  698 ;  cattle  reserved  for  agistment, 

again  inttiesame  plight  und  conriiiiun  that  CadwaUder  v.   TiudaJI,   30  Pa.  St.  433; 

they  were  before  upon  a  replevin,  but  must  a  merchant's    books  of    account,   Davis 

necemarily  be  damaged  by  being  removed,  r.  Arledge,  3   Hill,   170,  30    Am.  Dec 

"  Beans  of  the  plough,  etc.,  were  not  36a 

distrain* ble,  in  favor  of  husbandry  (which  *  For  an  exceptional  case  see  Goodrich 

it  of  M  great  advantage  to  the  nation),  t>.  Bodley,  35  La.  Ann.  939. 

and  likewise  because  a  man  should  not  be  *  Snowies    v.   Pierce,  9   Howl    178; 

left  quite  destitute  of  getting  a  living  for  Hoskfns  e.  Paul,  9  M.J.  L.  110,  17  Am. 

him. elf  and  his  family.     And  the  same  Dec.  459. 

reasons  bold  In  the  case  of  the  instruments  *  Howe  Machine  Co.  a.  Sloan,  87  Pa. 

of  a  man's  trade  or  profession.  St.   138,   30  Am.   Hep.   376 ;  Walker  n. 

"  But  those  two  last  are  nut  privileged  Johnson,  4  McCord,  933 ;  Brown  v.  Sims, 

in  case  there  is  distress  enough  beside*;  17  8.  4  K.  138;  Briggs  e.  Large,  30  Pa. 

otherwise  they  may  be  distrained.  St.  367  ;    HcCreery    d.  Clafflin,  37   Md. 

"The-e  rules  are  laid  down  and  fully  435,11  Am.  Hep.  943;  Trieber  t>.  Knabe, 

explained  In  Co.  Lit.  47  o,  6,  and  many  13  Md.  491, 71  Am.  Dec  607. 

other  books  which  are  iberecited;  and  there  *  Himrly  v.  Wyatt,  1  Bay,  103;  Brown 

are  many  subsequent  cases  in  which  the  n.   Arundel),   10  C.  B.    94;  William*  v. 

same  doctrine  is  established,  and  which  I  Holmes,  8  Exch.  861. 

do  not  mention  because  I  do  not  know  any  7  Kama  i>.  McKluney,  74  Pa.  St.  387, 

one  rase  to  the  contrary."  390. 

1  Mu-pmtt  e.  Gregory,  3  M.  &  W.  677,  '  Page  ■>.  Middleton,  11B  Pa.  St.  546, 

676;  Oilman  p.Ellon,  3   Brod.  &  B.  75;  13  All.  Hep.  419. 
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Upon  a  like  principle  ate  exempt  the  goods  of  a  traveller  at  an 
inn,1  and  goods  of  a  boarder  in  his  own  use.*  Otherwise  if  the 
boarder's  goods  are  with  bis  consent  in  the  tenant's  ose.8 

The  goods  of  others,  in  the  hands  of  tenants  who  are  such 
bailees,  are  exempt  from  distress,  not  on  account  of  a  special 
privilege  to  the  tenant,  but  for  the  benefit  of  trade  and  com- 
merce, and  for  the  purpose  of  protecting  the  owner  of  the  goods, 
who  has  confided  them  to  tbe  tenant  for  sale,  storage,  transporta- 
tion, manufacture,  repair,  or  the  like  purpose.4 

The  fact  that  the  goods  belong  to  a  bailee  must  be  proved  in 
order  to  establish  the  exemption  on  this  ground.5 

566.  General  exemption  lawn  do  not  apply  aa  against  a 
distress.  A  distress  is  not  an  execution  for  debt,  and  therefore 
the  goods  of  a  tenant  have  never  been  held  to  be  protected  by 
any  of  tbe  exemption  laws  which  put  the  property  of  a  debtor 
beyond  the  reach  of  his  creditors.  In  like  manner,  although  the 
constitution  of  a  State  declares  that  tbe  property  of  a  wife  shall 
be  protected  from  the  debt  of  her  husband,  this  declaration  has 
no  effect  upon  the  right  of  distress.  If  the  goods  of  the  wife 
were  upon  the  premises  of  any  other  tenant,  they  would  be  liable 
to  distraint,  and  in  such  case  the  goods  of  an  unmarried  woman 
could  be  seized.  It  was  not  intended  to  give  any  greater  im- 
munity to  a  married  woman's  property  than  was  extended  to  it 
before  marriage.8 

666.  A  landlord's  statutory  lien  for  rent  does  not  generally 
attach  to  goods  of  other  persons  which  happen  to  be  upon  tbe 
demised  premises.7  It  does  not  attach  to  the  goods  of  a  sub- 
tenant of  a  part  of  the  demised  premises,8  unless  specially  so  pro- 
vided by  statute,  as  is  the  case  in  Louisiana.8  Tbe  terms  of  the 
statutes  in  the  different  States  are,  however,  quite  dissimilar,  and 
reference  must  be  had  to  these  statutes  to  determine  the  extent  of 
the  lien. 

Thus,  in  Iowa,  the  statute  gives  a  lien  upon  property  used  upon 

1  HMrU  V.  Bogge,  5  Blackf.  469.  '  Sevan  v.  Crooks,  7W.S.8.  451. 

*  Riddle  v.  Welden,  5  Whaet.  9 ;  Jones  «  Emig  c.  Cunningham,  6!  Md.  458, 

r.  Goldbeck,  8  Weekly  N.  C.  958, 14  Phil*,  pet  Bryan,  3. 

173 ;  Lane  v.  Steinmete,  9  Weekly  N.  C.  *  Johnson   r.   DonglsBs,  3  Mack.  38  ; 

ST4.  Weill  ■>.  Sequin,  14  Iowa,  143. 

1  Matthtwn  v.  Stone,  1  Hit],  ESS.  ■  Gray  c  Ranson,  1 1  HI.  917. 

<  McCreery  r.  Clafflin,  37  Md.  439, 443,  «  See  5  830. 
11  Am.  Rep.  943. 
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the  premises.  The  lien,  therefore,  Attaches  to  all  personal  prop- 
erty kept  by  the  tenant  upon  the  premises  for  the  prosecution  of 
the  business  for  which  the  tenancy  was  created.  Therefore  the 
lien  attaches  to  merchandise  kept  for  sale  upon  the  leased  prem- 
ises. The  lien  is  given  not  merely  in  case  of  leases  of  farms  and 
agricultural  lands,  bnt  also  in  case  of  leases  of  houses  and  store- 
rooms. The  property  wed  upon  the  premises  is  made  subject  to 
the  lien.  The  word  is  employed  in  a  large  and  liberal  sense,  and 
the  only  limitation  intended  is  that  incident  to  the  nature  and 
purposes  of  the  occupation  of  the  premises.  Thus,  the  cloths 
and  goods  of  a  merchant  tailor,  when  used  for  the  purposes  of 
sale,  and  for  making  into  garments  for  customers,  upon  premises 
hired  for  such  purposes,  are  subject  to  the  statutory  lien  of  the 
landlord.1 

667.  The  lien  attaches  only  to  personal  property.  If  it  be 
Bought  to  enforce  the  lien  or  to  levy  a  distress  warrant  upon  a 
dwelling-house,  some  agreement  changing  the  character  of  the 
property  mast  be  shown,  for  the  presumption  is  that  it  is  part  of 
the  realty.1  The  lessee  may,  however,  by  stipulation  in  the  lease, 
give  the  lessor  a  lien  on  buildings  to  be  erected  by  the  lessee,  and 
such  a  lien,  like  the  landlord's  ordinary  lien  by  statute,  will  pre- 
vail against  the  lessee's  assignee  in  insolvency,  or  for  the  benefit 
of  his  creditors.8 

Things  fixed  to  the  realty  are  not,  as  a  general  rule,  Bubject  to 
distress  or  to  a  lien  ;  but  a  tenant's  trade  fixtures,  when  separated 
from  the  realty  by  the  tenant,  may  be  distrained  for  rent.1 

A  fixture  which  is  removable  at  the  tenant's  pleasure,  it  being 
only  slightly  attached  to  the  realty,  so  that  it  may  be  removed 
without  destroying  its  character,  such,  for  instance,  as  a  spinning- 
mule  fastened  to  the  floor  of  a  mill  with  screws,  is  distrainable.6 

668.  A  landlord's  lien  upon  crops  covers  the  entire  crops 
raised  upon  the  demised  premises.  Therefore,  where  land  is 
rented  for  a  share  of  the  crops,  and  the  tenant  delivers  to  the 
landlord  his  share  of  the  oats  raised  upon  the  land,  but  makes 
default  in  paying  the  rent  upon  the  land  planted  in  corn,  the 
landlord  has  a  lien  on  the  remainder  of  the  oats  for  the  payment 

1   Grant    v.    Wbitwell,    9   Ion,   15! ;  *  Webster  ».  Nichols,  104  III.  160. 

Thompson    r.   Anderson    (Iowa),  53    N.  *    Rejnolds    p.    Shuler,    9  Cow.    323 ; 

W.  Sep.  418.  Vanue  t>.  Rowel,  3  H'Cord,  329. 

*  Kmiiiig  o.  Keobane,  4  Bradw.  460;  *  Farbnih  v.  CbsppeU,  105  Pa.  St.  1ST. 

Hamilton  v.  liecdj,  3  H'Cord,  38.  S51 
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of  the  rent  of  the  land  planted  with  corn.  The  Hen  is  not  con- 
fined to  any  particular  crop,  but  embraces  all  the  crops,  or  any 
portion  of  them,  and  extends  to  crops  on  every  part  of  the  prem- 
ises for  the  whole  rent.1  If,  however,  the  different  tracts  are  not 
all  rented  by  one  demise,  but  there  is  a  distinct  rent  for  each, 
the  crops  on  one  tract  are  not  subject  to  lien  for  rent  of  another 
tract.2 

569.  The  landlord's  lien  1b  not  made  to  attach  to  property 
not  on  the  demised  premises,  unless  be  is  authorized  by  statute 
to  follow  it  after  removal,  as  in  case  he  can  show  that  the  re- 
moval was  fraudulent.8  A  purchaser  from  a  tenant,  in  good  faith, 
of  property  not  on  the  demised  premises,  is  not  affected  by  a  land- 
lord's lien  afterwards  established.  A  distress  at  common  law  for 
rent  must  be  made  upon  the  demised  premises,*  and  the  right 
terminates  with  removal,  unless  the  right  be  expressly  extended 
by  statute.  Even  where  the  tenant  assigns  the  goods  to  a  re- 
ceiver, under  a  creditor's  bill,  and  the  receiver  removes  them  from 
the  demised  premises  into  the  public  street,  they  are  not  then 
liable  to  distraint,  though  the  creditor  has  notice  thsit  the  tenant's 
rent  is  in  arrear.5  Goods  removed  from  the  premises  by  assignees 
for  the  benefit  of  creditors  are  not  liable  to  distress.8 

Goods  of  a  Btranger  can  only  be  distrained  for  rent  while  they 
are  on  the  demised  premises.7 

570.  A  landlord's  lien  attaches  to  property  whioh  is  al- 
ready subject  to  a  mortgage  or  other  incumbrance,  when  it  is 
placed  upon  the  demised  premises,  but  the  lien  attaches  in  such 
case  subject  to  the  prior  mortgage  or  incumbrance.8  Care  must 
be  taken,  however,  that  no  substantial  injury  be  done  to  the 
interest  of  the  mortgagee  in  seizing  and  Belling  the  equity  of 
redemption.* 

i  Prettyman  v.   Unlaw],  77   III.  SOS;  Scott .;.  McEwen,  2  Phila.  178;  Sleeper  b. 

Thompson    b.   Mead,    67    III.    385;    An-  Psrriah,  7  Philti.  247. 
drew  d.  Stewart,  81  0*.  S3,  7  8.  E.  Bep.        '  $  667 ;  Johnson  e.  DoDfrlaaa,  S  Mack. 

169.  36;  Woodaitle  v.  Adams,  40  N.  J.  L.  41T; 

*  Girting*  u.  Nelson,  B6  HI.  091.  Hollsday  "■  Banholomae,  1 1  Bradw.206; 
1  Nesliilt  v.  Bartlett,  14  Iowa,  4S5.  Johnson  v.  Douglass,  2  Mack.  36  ;  Fisher 
«  Bradley  o.  Piggot,  Walk.  348.  v.  Kollerts,  16  B.  Moo.  898,  408;  W3- 
«  Martin  v.  Black,  9  Paige,  641, 38  Am.  llama  v.  Wood,  3  Mel.  41, 42. 

Dec,  374.  ■  Woodiide  r.  Adams,  40  N.  J.  L.  417. 

•  Hastings  t>.  Belknap,  1  Denio,  190;  In  this  case  Mr.  Justice  Depne  said  :  "The 
Martin  p.  Black,  3  Edw.  Ch.  680.  property  mortgaged  maj  be  a  single  chattel 

7  Adams   v.  La  Comb,  1    Dull. 440;    of  considerable  Taint,  or  the  machinery  in  a 
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WHAT    RENT  IS  SECURED   BT   THE  LIENS.      [§§  571,  672. 

A  distress  at  common  law  could  not,  however,  be  levied  upon 
an  equity  of  redemption.1  But  this  may  generally  be  done  under 
the  modern  statutes  modifying  tbe  common  law  remedy.8 

IV.    What  Bent  it  Secured  by  the  Liens. 

571.  The  right  of  distress  at  common  law  cannot  arise 
until  there  has  been  an  actual  demise  at  a  fixed  rent,  payable 
either  in  money,  services,  or  a  share  of  the  crops.  Unless  there  is 
rent  due,  there  can  be  no  distress.  The  first  requisite  to  support 
the  proceeding  is  proof  of  a  demise  under  which  rent  is  payable.3 
The  right  is  incident  to  tbe  reservation  of  rent  where  the  rever- 
sionary interest  remains  in  the  lessor.4  The  rent  need  not  be 
reserved  eo  nomine,  if  it  appear  that  it  is  really  payable." 

The  rent  most  be  due  and  payable;6  but  rent  payable  in 
advance  may  be  distrained  for  as  soon  as  it  is  payable  by  the 
terms  of  the  demise.7 

572.  For  the  purpose  of  a  distress  the  rent  must  be  fixed 
and  certain,  but  it  ia  sufficiently  fixed  and  certain  if  it  is  capable 
of  being  reduced  to  a  certainty  by  computation.8  If,  for  instance, 
the  rent  be  payable  in  cotton,  as  this  has  a  certain  commercial 
value  from  day  to  day  throughout  the  country,  the  exact  money 
factory,  or  the  stock  of  goods  in  a  store,  ler  v.  Lejrgett,  2  Cow.  660 ;  Wells  d.  Hot- 
which  may  be  sold  in  entirety  or  in  parcels,    nish,  8  P.  4  W.  30. 

subject  to  the  lien  of  the  mortgage,  with-  *  Price  ft  Limehonse,  4  McCord,  914. 

oat  any  appreciable  injury  to  the  right  of  *  Anders   v.   Blount,   67  Ga.  41 ;  Fry 

the  mortgagor.    To  permit  the  officer  to  b.  Breckinridge,  7  B.  Mon.  31  ;  Evnns  r. 

take  inch  possesion  only  as  will  enable  Herring,  £7   N.  J.  L.  243;   B orchard  v. 

him  to  make  a  legal  sale  under  bis  bid-  Sees,  1  Wharl.  3T7. 

cution  would  be   consonant  with    public  *  Conway  v.  Starkweather,   1    Denio, 

policy,    unci  consisted  with    sound   legal  113;  Russell  u.  Doty,  4  Cow.  576  ;  Peters 

principles,  provided  that,  in  doing  so,  no  v.  Newkirk,  6  Cow.  103 ;   Giles  u.  Com- 

substautial  injury  be  done  to  the  interests  stock,  4  N.  T.  270,  37!,  S3  Am.  Dec.  374 ; 

of  the  mortgagee."  Bailey  i>.  Wright,  3  McCord,  481 ;   O'Far 

i  SnydeiftHltt,SDana,304;  Trescott  rell  v.  Nance,  2  Hill,  484;  Collins's  App. 

c  Smyth,  1  McCord,  Ch.  486.  35  Pa.  St.  S3 ;  Beye  b.  Fenstermacber,  2 

1  Prewett  v.  Dobbs,  13  S.  4  M.  431.  Wbart.  95 ;   Anderson's  App.  3  Pa.  St. 

1  Cohen  v.   Bronghton,    54   Ga.  296;  218. 

Houlton  b.  Norton,  S  Barb.  286 ;  Grier  v.  *  Smith  t>.  Colson,  10  Johns.  31  ;  Valen- 

Cowan,  Addison,  347 ;  Wells  ».  Horniah,  tine  ft  Jackson,  9  Wend.  302 ;  Smith  v. 

3  P.  &  W.  30;  Helser  tr.  Pott,  3  Pa.  St.  Fyler,  S  Hill,  648;  Datchei  e.  Culver,  24 

179;  Johnson  v.  Prnising,  4  Bradw.  575;  Minn.   584;  Brook!   u.  Cunningham,  49 

Jacks  v.  Smith,  1  Bay,  315;  Marshall  u.  Miss.  108;  Tiffl  t>.  Verden,  11  &  &  M. 

Giles,  3  BrcT.  488;  Reeves  ft  McKenaie,  153;  Smith  t>.  Sheriff,  1  Bay, 443;  Eraser 

1  Bailey,  497 ;  Hale  v.  Button,  Dudley,  105.  v.  Davie,  5  Rich,S9 ;  Ege  v.  Ege,  5  Went, 

*  Cornell  r.  Lamb,  3  Cow.  652;  Scbuy.  134;  Detwiler  v.  Cox,  75  Pa.  St.  200. 

V0i_  I.                   23  858 


*  Google 


§  573.]  LAHDLOBDS'   LIENS   FOB  BENT. 

value  of  the  rent  is  capable  of  exact  calculation.1  If  the  rent  be 
payable  in  grain  or  other  produce,  or  in  a  share  of  the  crops,  or  in 
merchandise,  and  the  price  of  these  be  stipulated  in  the  contract, 
or  can  be  determined  by  a  market  price,  the  remedy  will  lie.3 
.  But  if  there  be  no  fixed  price  for  the  rent,  or  this  be  payable  in 
services  and  no  price  has  been  agreed  upon  for  the  services,  there 
can  be  no  distress  for  the  rent.8 

A  share  of  the  profits  of  a  business  reserved  aa  rent  may  be 
distrained  for,  if  the  amount  can  be  determined  from  the  books  of 
account.4  If  the  rent  be  payable  in  goods  upon  the  order  or 
demand  of  the  lessor,  a  prior  demand  is  necessary  to  sustain  a  dis- 
tress.8 Under  a  lease  for  a  fixed  rent  in  money,  and  an  additional 
rent  of  thirty  dollars  for  each  five  hundred  dollars  of  improve- 
ments made  on  premises  by  the  lessor,  the  additional  rent  may  be 
distrained  for,  for  the  amount  of  the  rent  can  be  determined.6 

Under  a  covenant  to  pay  rent  in  Indiana  scrip,  distress  was  held 
not  to  lie.     Presumably  the  value  was  too  uncertain.7 

573.  At  common  law,  the  landlord  could  distrain  his  ten- 
ant's goods  for  rent  only  after  the  rent  was  due  and  pay- 
able ; s  and  if,  in  the  mean  while,  and  before  the  rent  was  due,  a 
judgment  creditor  issued  an  execution  and  levied  upon  the  same 
goods,  he  had  priority  over  the  landlord.  By  the  statute  of  8 
Anne0  it  was  provided,  that  whenever  execution  was  levied  upon 
the  tenant's  goods  on  the  premises,  the  judgment  creditor  should 
be  bound  to  pay  to  the  landlord  the  rent  due  at  the  time  of  the 
levy  to  the  extent  of  one  year's  rent,  and  the  sheriff  might  include 
this  in  the  levy  against  the  tenant.  Under  this  statute  it  seems 
to  be  settled  that  the  landlord  bad  a  claim  only  to  the  rent  which 
had  actually  accrued  prior  to  the  levy  of  an  execution  upon  the  ten- 
ant's goods,  and  no  claim  for  an  instalment  of  rent  then  accruing.10 

1  Brooks  D.  Cunningham,  49  Mi«s.  108 ;  r.   Ilornifih,   3    P.    &  W.  HO;  Marshall  v. 

Fraier  v.  Davie,  5  Rich,  59.  Giles,  3  Tread w.  Const.  637. 

■  Briscoe  b.  McElween,  43  Miss.  556 ;        *  Melick  v.  Benedict,  43  N.  J.  L.  425. 
Jones  v.  Gnndrim,  3  W.  &  S.  SSI ;  Fry  v.        •  Hetser  v.  Pott,  3  Pa.  Si.  179. 
Jones,  2  Rawle,  11.    See  McCraj  p.  Sam-        *  Detwiler  v.  Cox,  75  Pa.  St.  300. 
del,  SS  Ga.  739.    See,  however,  Bowser        '  Purcell  e.  Thomas,  7  Blsckf.  306. 

d.  Scott,  8  Blackf.  86;  Clark  n.  Fnley,  >  3  Bl.  Oom.  6,  7;  Evans  b.  Herring, 
3  Blackf.   264  ;    Poer   ».   Peebles,    I   B.    37  N.  J.  L.  243;  Weiu  v.  Jahn, 37  N.  J.  L. 

■  Briscoe  B.   McElween,  43    Vim.   596.         *  Ch.  14. 

See,  however,  Wilkins  e.  Taliafero,  52  Ga.        M  Hoskina  e.  Knight,  1  Mania  &  S.  245, 

208 i  Dailero. Grimes, 27  Md. 440;  Wells    247;    Trapped   ».   Morie,   18   Johns.   1; 

Washington  o.  Williamson,  23  Md.  244 ; 
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WHAT  BENT  IS   S  ECO  BED   BT  THE  LIENS.      [§§  574,  575. 

But  generally,  under  the  statutes  in  this  country  modifying  the 
right  of  distress,  the  landlord  may  claim  the  accruing  rent  up  to 
the  time  of  the  levy  of  the  execution.  When  an  execution  is 
levied  upon  a  tenant's  goods  after  a  periodical  instalment  of  rent 
has  begun  to  accrue,  the  landlord  is  entitled  to  be  paid  not  only 
the  rent  then  in  arrear,  but  the  amount  for  the  periodical  instal- 
ment then  accruing.  Thus,  where  the  tenancy  is  from  month  to 
month,  and  one  month  has  commenced,  we  may  assume  that  the 
landlord's  lien  for  the  rent  of  that  month  commences  with  the 
month.  It  commences  before  the  rent  is  due,  and  has  priority  over 
a  lien  acquired  by  execution  issued  during  the  month.  The  land- 
lord is  entitled  to  the  whole  of  the  accruing  rent  for  that  month.1 

574.  Bat  the  landlord's  lien  does  not  extend  beyond  the 
accruing  rent  of  the  period  in  which  the  execution  is  levied, 
although  the  officer,  instead  of  removing  the  goods,  keeps  them 
upon  the  premises  for  a  longer  period.3  The  landlord  may  have 
his  remedy  against  the  sheriff,  but  not  against  the  tenant's  goods. 

675.  The  statutory  lien  for  rent  does  not  depend  upon  thai 
maturity  of  the  rent.  Even  before  the  rent  falls  due,  it  takes 
precedence  of  a  Hen  by  attachment.8  The  lien  attaches  at  the 
commencement  of  the  tenancy  for  the  entire  term,  although  it  is 
not  enforcible  as  to  rent  which  has  not  accrued,  so  long  as  the 
property  is  dealt  with  in  the  usual  course  of  business,  as  contem- 
plated by  the  lease.1  The  lien  may  be  enforced  for  rent  not  due 
whenever  this  is  necessary  to  prevent  such  a  disposition  of  the 
property  by  the  tenant  as  would  make  the  security  worthless.6. 
Therefore,  where  a  building  was  leased  as  a  store-room,  and  occu- 
pied with  a  stock  of  merchandise,  it  was  held  that  the  execution 
of  an  absolute  sale  or  of  a  mortgage  of  the  stock  by  the  tenant 

Harris  v.  Dammann,  3  Mack.  90,  per  Cox,  the  landlord's  lien  attached  (or  the  whole 

J.;  Dan  ham  o.  Harris,  13  Ala.465;  Whid-  term,  giving   him  a  preference  tor  the 

den  o.  Touiuim,  6  Ala.  104.  whole   over  an    execution  creditor  who 

1  Joyce  t>.  Wi  I  kenning,  1    MacArthnr,  levied  pending  the  term.    This  would  cf- 

567 ;  Gibson  tr.  Guiltier,  1  Mack.  35 ;  liar-  factually  cover  np  the  tenant's  property 

tie  v.  Dammann,  3  Mack.  90.  from  his  other  creditors."    Per  Cox,  J. 

1  Harria  v.  Dammann,  3  Mack.  90,  94.        '  Sevier  v.  Shaw,  25  Ark.  417  ;  Martin 

"  If  we  should  go  an;  fnrther  and  hold  that  v.  Stearns,  53  Iowa,  345, 3  N.  W.  Hep, 

the  rent  which  accrued  lor  the  next  period  92. 

aftcrwardg  should  be  paid,  there  would  be        *  Martin  v.  Stearns,  52  Iowa,  345,  3  N. 

no  limit  In  cage  of  leases  running  for  a  W.  Rep.  92. 

term  of  years.    We  should  hare  to  bold        *  Martin  n.  Stearns,  52  Iowa,  345, 3  N. 

that,  at  the  commencement  of  the  term,  W.  Rep.  9!. 
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§§  576,  576  aJ]      landlords'  liens  for  rknt. 

rendered  tbe  lien  cnforcible  for  the  rent  of  the  entire  unexpired 
term  of  the  lease.1 

676.  Expenses,  costs,  and  the  like.  —  Where  the  rent  u  pay- 
able in  a  share  of  the  crops  grown  on  the  demised  premises,  and 
by  the  terms  of  the  lease  the  lessee  is  to  gather  and  deliver  to  the 
landlord  his  share,  and  he  fails  to  do  so,  and  the  landlord  is  obliged 
to  gather  it  himself,  he  has  a  lien  for  the  value  of  such  labor  as  a 
part  of  the  rent  which  the  tenant  agreed  to  pay,  or  in  addition 
thereto.3 

The  lien  for  rent  includes  also  the  costs  of  the  action  brought 
to  enforce  the  lien  by  attachment.8 

Under  a  covenant  to  pay  for  gas  used  upon  the  premises,  a  sum 
due  for  gas  is  to  be  regarded  as  rent  in  arrear,  and  may  be  dis- 
trained for.4 

A  landlord  can  only  distrain  for  rent  in  arrear.  He  cannot 
distrain  for  interest,6  nor  for  a  claim  on  any  other  account,8  nor 
for  attorneys'  fees,  though  embraced  in  a  note  given  for  rent.7 

V.   How  the  Lien*  may  be  Waived  or  Lott. 

576  a.  Whether  a  bona  fide  purchaser  for  value,  without 
notice,  of  crops  grown  on  rented  premises  is  protected  as 
against  the  landlord,  is  a  question  upon  which  the  authorities 
are  not  in  accord.  The  divergence  of  opinion  on  this  point  may 
sometimes  be  explained  by  the  dissimilar  terms  of  the  statutes  by 
which  the  liens  are  created.  Ou  the  one  hand  it  is  held  that  the 
lien  of  the  landlord  does  not  follow  the  crops  into  the  hands  of  a 
bond  fide  purchaser  for  value  without  notice.8 

Trover  or  trespass  by  the  landlord  against  one  who  has  con- 

1  Gilbert  v.  Greenbnum,  56  Iowa,  311,  Bsrtlett,  M  lowu,  48S;  Westmoreland  v. 

9  N.  W.  Sep.  183.  Wooten,  SI  Miss.  825 ;  Scaife  v.  Stovall, 

1  DecrUt  v.  Stivers,  35  Iowa,  580.  67  Ala.  337 ;  Fowler  v.  Rapley,  IS  Wall. 

*  Conwell  v.  Knjkenda]),  29  Kane.  707.  926 ;  Beall  v.  White,  94  U.  8.  383 ;  Frazer 

*  Fern  wood  Masonic  Hall  Aaao.  v.  v.  Jackson,  16  Gn.  631 ;  Thornton  v.  Car- 
Jodcts,  102  Fa.  St.  307.  ver,  SO  Ga.  397,  6  S.  E.  Rep.  915  ;  Haiflej 

6  Lansing  n.  Rattoone,  6  Johns.  43  ;  v.  Hajnes,  37  Mich.  53S;  Smith  v.  Lam. 

Vecht  i>.  Brownell,  S  Paige,  212.  ber  Co.  68  Wis.  89, 31  H.  W.  Rep.  694, 

*  Sketoe  v.  Ellis,  14  III.  75.  —which,  with  more  or  less  pertinency, 
1  Jones  v.  Findlej,  84  Ga.  92, 10  8.  E.  sustain  tbe  viow  that  the  lien  of  (be  land- 
Rep.  Ml.  lord  does  not  follow  (he  crops  into   the 

■  Finnej  v.  Harding,  136  111.  973,  37    hands  of  a  bona  fide,  purchaser  without 
N.  E.  Rep.  389  ;  rexersing  33  111.  App.    notice. 
98,  Craig,  J.,  dissenting,  citing  Nesbitt  v. 
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HOW   THE  LIENS   MAY   BE  WAIVED  OB  LOST.  [§  577. 

verted  the  crop  will  not  lie,  for  the  reason  that  the  landlord  is  not, 
by  virtue  of  his  lien,  either  the  owner  or  entitled  to  possession.1 

One  having  a  lien  at  common  law,  being  necessarily  in  posses- 
sion, could  maintain  trespass  against  a  wrongdoer,  or  trover 
against  one  who  should  convert  the  goods,  by  virtue  of  hie  special 
property  therein.  The  possession  of  the  lienor  is  notice  to  the 
world  of  his  rights,  whatever  they  might  be.  But  in  case  of  the 
landlord's  statutory  lien,  "it  is  manifest,  there  being  no  actual 
possession  by  the  landlord,  and  no  record  of  which  the  public  are 
required  to  or  can  take  notice,  the  lien,  although  not  a  secret  lien 
within  the  meaning  of  that  term  as  used  in  judicial  writings,  and 
which  is  created  by  contract  or  act  of  the  parties,  is  nevertheless 
secret,  in  the  sense  that  it  is  unknown  by  any  public  record,  or  by 
the  indicia  of  possession,  and  rests  in  the  breasts  of  the  landlord 
and  tenant."  * 

On  the  other  hand,  there  are  numerous  cases  which  hold  that 
the  lien  of  a  landlord  is  paramount  as  against  a  bond  fide  pur- 
chaser from  the  tenant  of  crops  grown  on  the  rented  premises.8 
There  are  also  cases  which  hold  that  one  who  purchases  property 
upon  the  leased  premises  takes  it  with  constructive  notice  of  the 
landlord's  rights  and  subject  to  his  lien.4 

577.  The  prevailing  role  is  that  the  landlord's  lien  upon 
his  tenant's  goods  is  lost  by  a  sale  to  a  purchaser  in  good 
faith  for  a  valuable  consideration.     If  the  property  was  not  upon 

1  Watt  v.  ScoMd,  76  It).  S61 ;  Frink  v.  *  For  this  view,  the  cases  mainly  relied 
Pratt,  ISO  HI.  327,92  N.K.Rep.81B;Cr>r-  npon  are  Kennard  o.  Harvey,  80  Ind.  37  ; 
bill  v.  Reynolds,  68  Ala.  STB.  In  the  first  Mathews  v.  Bnrke,  33  Tex.  419  ;  Davie  v. 
named  case  the  court  said  :  "  It  in  true,  ihe  Wilson,  86  Toira.  519,  8  S.  W.  Rep.  151  ; 
plaintiff  had  a  lien  given  bj  the  statute,  Richardson  ■>.  Peterson,  58  Iowa,  -724,  13 
bnt  it  i»  a  mere  lien.  The  landlord  had  N.  W.  Rep.  63 ;  Bolden  v.  Cox,  60  low*, 
not,  by  virtue  of  the  lien  alone  sod  without  449,  15  N.  W.  Rep.  369  ;  And  perhaps 
levy  of  ■  distress  warrant,  a  right  of  pone*-  others,  —  the  holding  in  which,  more  or 
lion-  He  could  not  take  possession  of  the  leal  directly,  is  that  the  lien  of  the  land- 
tenant's  crops  at  any  time  be  chose,  before  lord  is  paramount  as  against  a  bono  fide 
the  rent  was  dne,  nor  could  he  after  it  was  purchaser. 

dne,  by  virtue  of   the  lien  alone.    The  '  Smith  v.  Meyer,  25  Ark.  609  ;   Leh- 

slatnte  gives  no  inch  authority.   The  rem-  man  v.  Stone  (Tex.),  16  S.  W.  Rep.  784  ; 

edy  is  therefore  by  action  on  the  case  for  Aderhold   d.  Bluthenthal  (Ala.),  10   So. 

a  fraudulent  act,  intended  to  impair  the  Rep.   330 ;   Weil  v.    McWborter  (Ala.), 

landlord  'i  security,  when  the  circumstances  10  So.   Rep.  131;  Lomax  v.  Le  Grand, 

warrant,  like  the  cases  of  a  lien  by  mort-  60  Ala.    637  ;    Boggs  v.   Price,  64  Ala. 

page  or  execution.''  S14;  Senile  e.  Stovall,  67  Ala.  S37.    See 

'  Finney  o.  Harding,  136  111.  573,  983,  §  MO. 
17  N.  K.  Rep.  389. 
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the  leased  premises  at  the  time  of  the  purchase,  and  there  ia  no 
evidence  that  it  bad  been  fraudulently  removed,  there  is  strong 
ground  to  believe  that  the  purchaser  took  the  property  in  good 
faith,  and  therefore  free  of  the  landlord's  lien.1  A  purchaser 
of  a  crop  of  cotton,  who  buys  after  it  has  been  removed  by  the 
tenant  to  a  gin,  and  without  notice,  takes  it  discharged  of  the 
landlord's  Hen.3  And  so  a  factor  who,  without  notice  of  any  lien, 
makes  advances  on  cotton  raised  upon  rented  land  and  stored  with 
him  by  the  tenant,  has  a  lien  on  the  cotton  in  preference  to  the 
landlord's  lien  for  rent.8  In  like  manner  a  landlord's  lien  does 
not  prevail  against  any  bond  fide  purchaser  from  the  tenant.4 
Whether  the  purchaser  buys  the  goods  upon  the  leased  premises 
and  himself  removes  them,  or  whether  he  buys  them  of  the  tenant 
after  they  have  been  removed  by  the  latter,  is  chiefly  of  impor- 
tance with  reference  to  the  question  whether  the  purchaser  bought 
in  good  faith  without  notice  of  the  lien,  for  a  lien  is  not  lost  by  a 
sale  to  a  purchaser  with  notice  of  the  lien." 

578.  Clearly  the  landlord's  lien  on  a  crop  is  lost  by  a  sale 
by  the  tenant  to  a  purchaser  without  notice  after  its  removal 
from  the  leased  premises.6  The  lien  does  not  change  the  owner- 
ship of  the  crop,  nor  put  any  restraint  upon  the  incidents  of  own- 
ership, except  as  against  persons  dealing  with  the  tenant  with  no- 
tice of  the  lien.  The  lien  of  course  prevails  against  the  tenant 
himself  so  long  as  he  has  possession,  and  against  volunteers  and 
purchasers  from  him  with  notice,  though  upon  a  valuable  consid- 
eration. The  statute  itself  may  be  a  sufficient  notice  of  the  lien 
so  long  as  the  tenant  remains  in  possession  upon  the  rented  land. 
But  when  the  crop  is  removed  from  the  rented  land  by  the  ten- 
ant, lie  then  has  a  separate  possession  of  the  crop  only,  distinct 
from  the  land,  and  such  possession  must  furnish  security  to  all 
who  deal  with  him  in  good  faith  and  for  value ;  otherwise  there 

i  Nesbilt  v.  Bullstt,  14   Iowa,  485  ;  !  Hill,  447  j  Frisbey  v.  Thayer,  !S  Wend. 

Grant  v.  Whit  we]],  3  Iowa,  152.  396,-  Martin   v.   Black,  S  Paige,  641,  38 

8  Pucketi  v.  Heed,  31  Ark.  131.  Am.  Dec.  574  ;   Hastings  v.  Belknap,   1 

*  Clarke.  Dobbins,  52  Ga.  656 ;  Wilson  Denio,  190;  Davia  b.  Payne,  4  Rand.  332, 
e.  Walker, 46  Ga.  319;  Frazerf.  JackaoD,  333;  Stone  e.  Bobm,  79  Kj.  Ul ;  Herron 
46  Ga.  fiai  ;  Rose  v.  Gray,  40  Ga.  156;  e.  Gill,  112  111.  247;  Haddeu  ».  Knicker- 
Beall  v.  Butler,  54  Ga.  43 ;  Thornton  v.  backer,  70  III.  677,  SO  Am.  Bep.  60 ;  La- 
Carver,  60  Ga.  397,  6  S.  E.  Rep.  91 5.  motte  v.  Winner.  51  Md.  943. 

*  Webb  v.  Sharp,  13  Wall.  14 ;  Slocura        *  Volmer  v.  Wharton,  34  Ark.  691. 
e.  Clark,  2  Hill,  475  ;  Coles  ».  Marquand,        *  Scaife  v.  Slorall,  67  Ala.  237. 
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would  be  no  safety  in  dealing  in  agricultural  products.  Statutes 
are  always  to  be  construed  in  accordance  witb  the  common  law, 
and  are  not  regarded  as  infringing  upon  its  roles  and  principles, 
except  so  far  as  may  be  expressed,  or  fairly  implied  to  give  thern 
full  operation.  When  a  charge  merely  is  created  by  statute,  it 
cannot  be  supposed,  unless  the  intention  is  clearly  expressed  or 
may  be  justly  inferred,  that  the  charge  is  to  have  a  superiority 
which  the  common  law  does  not  attach  to  such  a  charge.  The 
common  law  protects  purchasers  in  good  faith  from  secret  liens 
of  which  they  have  no  notice.1 

6*78  a.  11  goods  upon  which  there  is  a  statutory  lieu  be 
removed  to  another  State  where  another  statutory  lien  at- 
taches to  them,  the  latter  will  prevail ;  for  a  statute  has  no  force 
beyond  the  limits  of  the  State  which  enacted  it,  and  if  another 
State  permits  the  statute  to  be  carried  into  effect  within  its  juris- 
diction, it  does  so  upon  the  principle  of  comity.  Thus  the  lien 
upon  a  crop  of  cotton,  created  by  a  statute  of  Arkansas  which 
gives  a  Hen  to  a  landlord  upon  a  crop  grown  on  demised  premises 
to  secure  accruing  rent,  is,  when  the  cotton  comes  into  the  hands 
of  a  broker  in  New  Orleans,  under  consignment  from  the  lessee, 
and  without  knowledge  of  the  lien  on  the  consignee's  part,  subor- 
dinated to  the  consignee's  lien  for  advances,  arising  under  the 
laws  of  Louisiana.1 

579.  The  mere  consent  of  a  landlord  to  a  removal  of  a 
crop  from  the  rented  premises  is  not  necessarily  a  waiver 
of  his  lien  on  the  crop.  Much  mast  depend  upon  the  purposes 
for  which  the  consent  was  given.  If  the  landlord  consents  to  a 
removal  and  sale  of  the  crop,  a  sale  to  a  bond  fide  purchaser 
would  operate  a  destruction  of  the  lien.  But  if  he  should  con- 
sent to  a  removal  in  order  that  the  crop  might  be  better  prepared 
for  market,  or  more  safely  stored,  it  would  be  unjust  to  infer  that 
he  waived,  or  intended  to  waive,  the  lien.  All  the  attendant  cir- 
cumstances should  be  considered,  and  from  these  the  intention  of 
the  landlord  should  be  inferred  ;  and  from  these  also  it  should  be 
determined  whether  one  dealing  with  the  tenant  in  good  faith, 
and  finding  the  crop  in  the  possession  of  the  tenant,  separated 
from  the  possession  of  the  rented  premises,  has  been  misled.8 

'  Soife  p.  Stovall,  67  Ala.  S3T,  per 
Bricked,  C.  J. 

1  Walworth  v.  Harrii,  129  U.  S.  3S5,  B 
Sap.  Cl  Hep.  340. 
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580.  There  are,  however,  some  derisions  that  go  to  the  ex- 
tent of  charging  the  purchaser  of  a  orop  from  a  tenant,  with 
notioe  of  the  statutory  lien,  in  the  same  way  that  a  purchaser 
from  a  mortgagor  is  chargeable  with  notice  of  a  duly  recorded 
mortgage  of  the  property.  In  such  case  the  purchaser  can  acquire 
no  better  title  than  the  vendor  had,  and  the  removal  of  the  crop 
by  the  purchaser  amounts  to  a  conversion,  which  renders  the  pur- 
chaser liable  for  the  value  of  the  crop  converted,  to  the  extent  of 
the  rent  due  or  to  become  due  from  the  tenant.1 

The  purchaser  may  be  chargeable  with  Buch  notice  from  a 
knowledge  of  circumstances  from  which  he  should  infer  the  ex- 
istence of  the  lien.  Thus,  if  one  purchasing  corn  knows  that  the 
seller  had  been  living,  during  the  year  in  which  the  com  was 
raised,  upon  the  farm  of  another,  where  the  corn  was  then  stored, 
and  that  the  owner  of  the  land  was  living  there  at  the  time  of 
the  sale,  the  purchaser  is  chargeable  with  notice  of  the  landlord's 
lien.3  The  purchaser's  knowledge  of  the  fact  of  the  tenancy,  and 
of  the  fact  that  the  corn  was  raised  on  the  demised  premises,  has 
been  held  to  imply  notice  to  him  of  any  lien  the  landlord  may 
have  for  unpaid  rent;8  but  the  better  opinion  seems  to  be  that 
mere  knowledge  by  the  purchaser  of  the  fact  that  rent  is  due  and 
owing  from  the  tenant  is  not  sufficient  to  invalidate  his  purchase 
as  against  the  landlord.4 

681.  A  lien  upon  a  stock  of  goods  kept  as  merchandise 
upon  the  leased  premises  is  displaced  by  sales  in  the  usual 
course  of  trade,  if  the  goods  are  delivered  to  the  purchasers  and 
they  remove  them  from  the  leased  premises.  The  lien  in  such 
case  is  upon  the  chattels  in  bulk,  or  upon  the  stock  in  mass,  and 
not  in  detail.6  Business  could  not  be  safely  carried  on  unless 
goods  sold  and  delivered  in  the  usual  course  of  business  became 
discharged  of  the  Hen. 

In  the  case  of  goods  kept  for  sale,  it  would  seem  that  the  lien 
would  not  attach  to  goods  sold  in  good  faith  and  for  a  valuable 

1  Kennard  v.  Harvey,  80  Ind.  37  ;  Watt  to  evidence  of  notice,  Me  Bledsoe  p.  Mitch- 

v.  Scafleld,  76  111.  361 ;  Volmer  v.  Whax-  ell,  53  Ark.  158,  IS  S.  W.  Rep.  390. 

ton,  34  Ark.  691  ;  Lamotte  ir.  Wiener,  51  *  Fowler  v.  Eapley,  15  Wall.  328,  336, 

Md.  643.  per  Clifford,  J. ;  Webb  v.  Sharp,  13  Wall. 

9  Hunter  v.  Whitfield,  89  111.  229;  Pret-  14,  15;  Holdea  e.  Cox,  SO  Iowa,  449,  13 

tjman  v.  Unland,  77  HI.  306.  N.  W.  Rep.  969;  Knox  «■  Hunt,  IS  Mo. 

"  Watt ».  Sconeld,  76  111.  361.  343. 

•  Herron  ».  Gill,  US  111.  347,  351.    At 
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consideration  before  proceedings  are  commenced  to  enforce  the 
lien.1  In  case  the  leased  property  is  a  farm  or  agricultural  land, 
the  crops  and  stock  of  the  tenant,  his  cows,  horses,  and  hogs,  are 
not  kept  for  sale  to  the  same  extent  as  goods  in  a  store ;  and  vet 
the  landlord  knows  that  they  are  legitimate  and  very  common 
subjects  of  traffic  and  trade ;  and  such  property,  equally  with 
goods  kept  for  Bale,  should  not  be  affected  by  a  lien  established 
after  a  sale  made  in  good  faith  for  a  valuable  consideration.3 
Whatever  the  goods  may  be,  therefore,  the  general  rule  applies 
that  third  persons  purchasing  from  the  tenant  in  the  usual  coarse 
of  business  take  a  title  free  from  the  lien.  "  If  the  cattle  and 
hogs  in  question  were  used  upon  the  premises  for  the  purpose  of 
being  fed  and  improved  in  the  usual  way  of  stock-raising,  the  lien 
attached,  or,  if  kept  for  sale  only,  and  not  for  improvement,  and 
the  premises  were  leased,  in  whole  or  in  part,  for  that  purpose, 
then  the  Hen  attached,  subject  to  the  right  of  purchasers.  If  the 
premises  were  leased  for  the  purpose  of  keeping  cattle  and  hogs 
for  sale,  and  the  cattle  and  hogs  in  question  were  kept  for  that 
purpose  only,  and  were  sold  in  the  ordinary  course  of  business 
before  any  action  to  enforce  the  lien  was  brought,  the  lien  did 
not  attach  as  against  the  purchaser."  s 

582.  A  Bale  by  a  tenant  of  his  entire  stook  of  merchan- 
dise upon  which  a  landlord's  lien  has  attached,  does  not  displaoe 
the  lien,  in  case  the  sale  is  made  to  a  person  who  knows  that  the 
premises  are  leased,  and  who  continues  to  occupy  them,  and  to 
sell  the  goods  in  the  ordinary  way.*  Even  a  second  sale  of  this 
sort  does  not  displace  the  lien.  Purchasers  of  goods  and  chattels 
take  them  at  common  law,  subject  to  the  liens  which  existed 
against  the  vendor,  and  the  same  rule  applies  in  case  of  a  sale  by 
a  tenant  of  chattels  which  are  subject  to  a  landlord's  statutory 
lien,  where  the  sale  is  of  the  stock  in  mass,  which  is  not  removed 
from  the  premises,  or  with  knowledge  of  the  lien,6  and  not  in  the 
usual  course  of  trade.  The  Hen,  when  it  has  once  attached,  con- 
tinues to  attach  to  the  chattels  into  whosesoever  hands  they  may 

1  Grant  p.  Wbitwell,  S  Iowa,  1S3.  Burton  u.  Smith,  la  Petem,  464,  483;  Fow- 

1  Nesbitt  v.  BarileU,  14  Iowa,  485.  ler  v.  Rapley,  IS  Wall.  828. 

*  Thompson  t>.  Anderson  (Iowa),  S3  '  Grant  v.  Wbitwell,  9  Iowa,  152  ;  Cat- 
H.  W.  Rep.  418.  pcntar  v.  Gillespie,  10  Iowa,  592;  Doane 

*  Man  *.  Shiffner,  1  East,  523;  Godin  v.  GamUon,  84  Iowa,  351 ;  Neabittv.  Barl- 
>-  London  Aasuranw  Co.  I  Borrow,  48S ;  lelt,  14  Iowa,  485. 


*  Google 


§§  583-585.]  landlords'  liens  fob  rent. 

come  during  the  time  allowed  Cor  instituting  proceedings  to  en- 
force tbe  lien,  unless  the  lien  is  displaced  by  the  removal  of  the 
goods,  or  by  a  sale  of  them  in  the  ordinary  coarse  of  trade. 

683.  The  landlord  may  estop  himself  by  his  declarations 
and  conduct  from  claiming  his  lien  as  against  a  purchaser 
who  has  knowledge  of  his  lien.  Thus,  a  tenant  sold  a  part  of  a 
crop  of  corn  raised  upon  the  leased  premises,  and  the  purchaser 
before  he  paid  for  tbe  corn  informed  the  landlord  of  his  purchase, 
who  said  it  was  all  right,  that  he  was  satisfied,  that  he  bad  settled 
with  the  tenant,  and  that  nothing  was  due  except  a  part  of  tbe 
crop  which  remained,  and  which  he  was  to  gather  at  his  own  ex- 
pense. After  this  the  purchaser  sold  the  corn  to  a  second  pur- 
chaser, and  paid  the  tenant  for  the  corn.  It  was  held  that  the 
landlord  had  waived  his  lien  by  his  declarations  and  conduct.1 

Where  a  landlord  has  a  lien  for  advances  as  well  as  for  rent 
upon  his  tenant's  crop,  and  he  agrees  with  a  merchant  not  to 
make  any  advances  if  the  latter  will  furnish  his  tenant  with  sup- 
plies, and  tbe  merchant,  on  the  faith  of  such  agreement,  makes 
advances,  the  landlord's  lien  for  any  advances  subsequently  made 
is  necessarily  postponed  to  tbe  merchant's  lien  for  his  advances ; 
and  tbe  landlord  cannot  claim  to  appropriate  any  part  of  tbe  pro- 
ceeds of  sale  of  the  tenant's  crop  to  his  lien  for  such  advances, 
until  the  merchant's  lien  is  fully  paid.3 

584.  On  the  other  hand,  the  purchaser  may  by  his  decla- 
rations or  acts  make  himself  liable  to  tbe  landlord  for  the 
rent.  Thus,  where  a  factor  received  cotton  from  a  tenant  with 
full  knowledge  of  the  landlord's  special  lien  for  the  rent  of  the 
premises,  and,  as  tbe  landlord  was  about  to  seize  tbe  cotton  upon 
a  distress  warrant,  the  factor  informed  him  that  there  was  cot- 
ton enough  to  pay  his  advances  and  the  rent,  and  thereby  pre- 
vented the  landlord  from  asserting  his  lien  by  distress,  it  was 
held  that  an  implied  promise  to  pay  the  rent  arose  from  these 
facts,  and  that  the  landlord  could  recover  the  rent  from  the 
factor.8 

586.  A  landlord's  lien  on  his  tenant's  property  for  rent 
is  not  waived  by  his  taking  his  tenant's  note  or  bond,  even 
with  personal  security,  though  a  vendor's  lien  would  be  waived 

1  Goelag  v.  Outhouse,  95  III.  346.    To        *  Coleman  v.  Siler,  74  Ala.  435. 
like  effect,  Wright  o.  Dickey  Co.  (Iowa),        *  Saulsbary  ».  McKellar,  59  Ga.  SOI. 
50  N.  W.  Hep.  aw. 
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by  his  taking  such  note  end  security.1  The  distinction  is  that  the 
right  or  lien  of  a  landlord  is  a  legal  right,  not  a  mere  equitable 
lien  ;  and  before  the  court  can  say  that  the  landlord  has  waived 
this  legal  right,  there  must  be  some  plain  evidence  to  show  it.3 
The  taking  of  a  note  of  course  suspends  the  remedy  by  distress 
or  by  suit  to  foreclose  the  lien  nntil  the  note  becomes  due.8  But 
after  this  he  may  proceed,  although  he  has  previously  negotiated 
the  note,  provided  he  has  taken  it  up  before  commencing  proceed- 
ings.* 

The  landlord's  lien  is  not  lost  by  his  assigning  the  tenant's 
promissory  note  for  the  rent,  and  afterwards  taking  it  up  upon 
non-payment  by  the  maker.6  And  so,  if  he  has  transferred  the 
note  under  an  agreement  that  he  would  collect  the  rents  and  pay 
them  to  the  transferee,  the  landlord,  still  retaining  possession 
of  the  note,  may  maintain  a  distress  warrant  against  the  tenant 
for  the  rent  represented  by  the  note.* 

586.  A  landlord's  lien  upon  goods  for  rout  is  not  dis- 
placed by  his  taking  a  mortgage  upon  the  same  goods  for 
the  rent.  The  mortgage  is  regarded  as  a  cumulative  security, 
and  he  may  enforce  either  security.7     The  acceptance  of  an  obli 

1  Rollins  r.  Proctor,  56  Iowa,  33S,  9  If.  note  does  not  suspend  the  right  of  distress, 

W.  Rep.  335;  Giles  u.  Khsworth,  ]o  Mil.  unlets  there  be  especial  agreement  that 

393 ;  So  jdcr  a.  Kunkleman,  3  V.  4  W".  487 ;  the  note  shall  hare  this  effect.    This  cue 

Coleman  p.  Siler,  74  Ala.  433 ;  Lewis  v.  and  the  South  Carolina  case  are  fully  and 

Lotce,  3  Wend.  79;    Story  v.  Flournoy,  ably  discussed  by  Judge  Green  in  Ilorn- 

55  Ga.  56  ;  Sullivan  v.  Ellison,  20  8.  C.  brooks  «.  Lncsa,  34  W.  Va.  493,  49  Am. 

161 ;  Bailey  c.  Wright,  3  McCord,  484 ;  Rep.  377,  and  the  position  taken  by  the 

Coleman  v. Siler,  74  Ala. 433;  Stephens  e.  South  Carolina  case  is  sustained.    This 

Adams,   93    Ala.   117,   9  So.    Rep.    S29 ;  position  seems   to  be  clearly  right.     The 

Smith  v.  Wells,  4  Bush,  93 ;  Atkins   v.  decision  of  the  English  mart  seems  to  be 

Byrnes,  71  111.  336 ;  Cunnea  t>.  Williams,  based   upon  the  peculiar  favor  in  which 

11   Bradw.   73;  Franklin   e.   Meyer,   36  the  right  of  distress  Is  held  in  England. 

Ark.  96 ;  Gordon  i\  Correy,  5  Binn.  533 ;  But  in  this  country  no  such  favor  is  ex- 

Paulding  v.  Eetty,  9   Martin,   186,   187.  tended  to  the  right  of  distress. 

Otherwise  when  tenant's  note  for  a  share  *  Giles  t>.  Efaaworth,  10  Md.  333. 

of  the  produce  reserved  as  rent  if  taken.  *  Farwell  d.  Grier,  38  Iowa,  S3. 

Warren  v.  Forney.  13  S.  &  R.  53.  «  Bolton  v.  Duncan,  61  Ga.  103. 

*  Denham  f.  Herris,  13  Ala.  465  ;  Smith  '  Franklin  p.  Meyer,  36  Ark.  96.    The 

v.  Wells,  4  Bush,  93.  rule   in   this  case  is  distinguished  from 

1  Fisken.  Judge,  2  Spee»,436;  Fife  v.  that  which  applies  to  a  vendor's  lien  for 

Irving,!  Rich.  126;  Horn  brooks  p.  Lucas,  pnrchase-  money.      The  vendor's    lien  is 

34  W.  Va.  493, 49  Am.  Rep.  377 ;  Wor-  the  mere  creation  of  courts  of  equity,  in. 

sham  v.  McLeod  (Miss.),  11  So.  Rep.  107.  dependent  of   common    law    or  statute. 

In  the  English  ease  of  Deris  t>.  Gyde,  3  Courts  of  equity  apply  to  this  lien  such 

Ad.  &  El.  633,  it  is  held  the  taking  of  a  equitable  qualifications  as   they  see  fit; 
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gation  of  an  inferior  or  even  of  an  equal  degree  does  not  ex- 
tinguish a  prior  obligation,  unless  such  is  the  express  agreement 
of  the  parties.  Rent  is  regarded  as  an  obligation  of  a  higher 
degree  than  any  simple  contract,  and  therefore  the  execution  of  a 
promissory  note  for  rent,  secured  also  by  a  chattel  mortgage,  does 
not  operate  as  a  waiver  of  the  right  to  enforce  payment  by 
distress,1  without  an  express  understanding  to  that  effect,  even 
if  by  sueh  an  understanding  it  would  so  operate ;  for  this  has 
been  questioned.3 

There  are  authorities  which  hold  that  the  lien  must  be  re- 
garded as  waived  whenever,  from  the  circumstances,  it  can  be 
inferred  that  the  lien  was  not  relied  upon.8  But  this  inference 
cannot  be  drawn  from  the  taking  of  a  security  which  ib  not 
en  forcible  against  third  persons,  Bueh,  for  instance,  as  a  chattel 
mortgage  which  is  not  recorded.4 

If  a  landlord  receives  from  his  tenant  bis  draft  upon  a  third 
person,  accepted  by  sueh  person,  and  thereupon  gives  his  tenant 
a  receipt  for  the  rent,  he  waives  his  lien  though  the  draft  is 
never  paid.6 

687.  A  landlord's  lien  is  not  released  by  a  voluntary  obli- 
gation executed  by  a  third  person  upon  purchasing  the  ten- 
ant's goods  upon  the  demised  premises,  not  in  the  ordinary 
course  of  business,  whereby  the  obligor  binds  himself  to  pay  for 
the  tenant  the  rent  due  from  him  to  the  landlord  at  that  time, 
if  the  consideration  for  such  obligation  moves  from  the  tenant 
and  not  from  the  landlord.6  In  such  case  the  landlord,  who  has 
seized  the  goods  on  the  premises  for  the  rent,  cannot  be  com- 
pelled by  other  attaching  creditors,  who  attack  the  purchase  of 

and  one  of  these  q  null  fie  a  I  ions  is  that  this  '  Hombrooks  v.  Lucas,  21  W.  Va,  493, 
lien  cannot  coexist  with  an  express  lien,  497,  49  Am.  Rep.  577. 
or  with    other  security,    unless   there   be  *  In  a  Mississippi  case  it  was  held  that 
shown  a  manifest  intention  to  retain  it.  a  landlord  who  had  taken  a  mortgage  on 
The  landlord's  lien,  however,  is  a  legal  hie  tenant's  crops  to  be  raised  nmst,  u 
right,  and  it  remain*  unless  ft  beexpresaly  against  third  persons,  eon  One  himself  to 
renounced,  or  there  be  some  contract  be-  the  security  afforded  by  the  deed  of  trust, 
tween  the  parties  inconsistent  with  it.    Per  and  cannot  recover  from  a  purchaser  in 
Eakin,  J.  good  faith  the  value  of  crops  sold  to  him 
1  Davis  v.  Gyde,  S  Ad.  &  El.  633 ;  At-  and  raised  by  subtenants.     Gaines  t>.  Kee- 
king e.    Byrnes,   71    III.  326  ;  O'Hara  r.  too,  68  Miss.  473,  10  So.  Rep.  71. 
Jones,  46    111.  238,  291  ;   Hombrooks  v.  *  Pitkin  e.  Fletcher,  47  Iowa,  S3. 
Lucas,  24  W.  Va.  493,  497,  49  Am    Rep.  *  Cambria  Iron  Co.'s  Appeal,  1 14  Pa. 
S77,  per  Green,  J. ;  Cornell  r.  Lamb,  20  St.  58,  6  Art.  Sep.  563. 
Johns.  407.  <  Block  v.  Latham,  63  Tex.  414. 


3igitizeC  by  GOOgle 


HOW  THE   LIENS  HAT   BE   WAITED   OB   LOST.      [§§  588-590. 

the  goods  as  fraudulent,  to  resort  first  to  the  voluntary  promise 
of  the  purchaser  to  pay  the  rent,  before  seeking  satisfaction  out 
of  the  goods  themselves  under  his  lien.1 

688.  A  landlord  who  has  taken  collateral  security  for  his 
rent  may  pursue  all  his  remedies  at  the  same  time.  He  may 
sue  the  tenant  personally,  may  seize  his  goods  by  distress  where 
this  remedy  is  given,  or  may  foreclose  his  statutory  lien  for  the 
rent  in  the  manner  provided,  and  he  ma;  at  the  same  time  pro- 
ceed to  enforce  the  collateral  security.1 

A  landlord  ma;  distrain  although  he  has  recovered  a  personal 
judgment  for  the  rent,  and  special  bail  has  been  entered  for  a 
stay  of  execution.1 

A  landlord  waives  bis  lien  on  property  seized  under  a  distress 
warrant  when  he  proceeds  to  take  a  personal  judgment  without 
foreclosing  his  lien  on  the  property.1 

The  reservation  of  a  lien  by  the  terras  of  the  lease  is  not  a 
waiver  of  the  right  to  distrain,  although  the  lien  reserved  ia  more 
extensive  than  that  given  by  statute." 

A  stipulation  in  a  lease  that  the  landlord  may  reenter  if  the 
rent  remain  unpaid  for  a  certain  period  after  it  becomes  due,  does 
not  take  away  or  suspend  his  immediate  right  of  distress.6 

589.  A  tender  of  the  rent  due  does  not  release  or  dis- 
charge a  landlord's  lien,  unless  the  tender  be  kept  good  by 
payment  of  the  money  into  court.7  And  so  a  distress  for  rent 
after  a  tender  of  the  rent  and  charges  due  is  unlawful,  unless  the 
tenant  fails  to  make  the  tender  good  on  demand.8 

A  tender  made  after  costs  have  been  properly  incurred  is  not 
effectual  unless  such  costs  are  included  in  the  tender.9 

690.  As  against  a  distress  warrant  at  common  law,  a 
landlord's  lien  is  destroyed  by  the  levy  of  an  execution  upon 
the  tenant's  goods,  for  an  execution  takes  precedence  of  all  debts 
except  specific  liens.10*  Bat  to  place  the  tenant's  goods  in  custodia 

1  Block  p.  Latham,  63  Tex.  414.  '  Smith  v.  Goodwin,  4   B.  &.  Ad.  413 ; 

*  Cannon  u.  Williams,  11  Bradw.  72;    D»»i»  v.  Henry,  63  Miss.  110. 

King  d.  Blackmore,  71  Pi.  St.  3*7, 13  Am.  •  Bander  b.  Lb  Conte,  S  Cow.  798. 

Rep.  684.  w  Harris   v.  Uumniiinn,    3   Mack.   90  ; 

1  Sbetaline  v.  Keemle,  1  Aihmead,  29,  Gibson  v.  Gamier,  I   Mack.  35 ;  Pierce  v. 

*  Wi*e  v.  Old,  57  Tex.  514.  Scott,  4  W.  t  S.  344 ;  Kelly  b.  Davenport, 

*  O'Hura  d.  Jones,  46  111.  See.  1   Bro.  331  ;  DawBon  e.  Dswan,  IS  Rich. 
'  Smith  v.  Meanor,  1 6  8.  &  R.  375.  L.  499. 

1  Bloom    v.   McGehee,    38    Ark.   329; 
Hainlctt  t>.  Tallman,  30  Ark.  60S. 
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legit  by  an  execution  and  levy,  the  sheriff  mast  not  only  take, 
but  must  keep,  the  actual  possession  of  the  goods.  The  landlord's 
right  to  distrain  is  not  suspended  unless  the  sheriff  takes  posses- 
sion of  the  goods,  and  bis  right  revives  if  the  officer  withdraws 
from  the  premises  without  leaving  a  bailiff  in  charge.1 

Goods  which  have  previously  been  levied  upon  by  foreign  at- 
tachment are  in  the  custody  of  the  law  and  cannot  be  distrained.3 
And  so  are  goods  taken  on  replevin.3 

If  the  landlord  consents  to  a  sale  of  his  tenant's  goods  taken 
in  execution,  upon  the  promise  of  the  officer  made  before  the  sale 
that  he  would  pay  the  rent  claimed,  he  waives  his  right  to  sue  the 
sheriff  under  the  statute.4  To  render  such  waiver  effectual,  it  is 
not  necessary  that  the  jury  should  believe  that  the  landlord  actu- 
ally waived  his  right  under  the  statute  and  relied  upon  the  prom- 
ise of  the  Bheriff,  and  it  is  error  to  submit  such  an  inquiry  to  them.6 

591.  But  property  rightfully  in  the  hands  of  a  receiver  ia in 
the  custody  of  the  court,  and  cannot  be  distrained  upon  without 
permission  of  the  court  by  which  the  receiver  was  appointed."  In 
such  case  the  landlord  should  apply  for  an  order  on  the  receiver 
to  pay  tbe  rent,  or  for  leave  to  proceed  by  distress  or  otherwise.7 

A  receiver  of  the  tenant's  goods  does  not  ordinarily  become 
liable  for  the  rent  of  tbe  leased  premises  by  entering  upon  them 
in  order  to  take  possession  of  the  goods  and  to  dispose  of  them 
under  the  order  of  court.  Therefore,  for  rent  becoming  due  after 
a  sale  by  the  receiver  and  the  removal  of  the  goods  by  the  pur- 
chaser, the  landlord  has  no  lien  upon  the  proceeds  of  the  sale,  not- 
withstanding a  statutory  provision  allowing  the  landlord  to  follow 
and  distrain  goods  for  rent  due  after  their  removal  from  the  prem- 
ises, in  case  they  have  not  been  sold  to  a  bond  fide  purchaser 
without  notice.8 

1  Beekman  u.  Lansing,  3   Wend.  446,  Cowperthwaite,  2  Dull.  68;   Gray  v.  Wil- 

20  Am.  Dec.  707  ;  Newell  v.  Clark,  46  N.  aon,  4  Wat  to?  39,  43. 

J.  L.  363.    In  He*  Jersey,  however,  a  *  Rotherey  v.  Wood,  3  Camp.  24 ;  Clond 

levy  ia  valid  without  an  actual  aeiture  and  v.  Needles,  6  Md.  501. 

continued  possession.     A  distress  for  rent  6  Cloud  v.  Needles,  6  Md.  SOI. 

of  property  already  seized  upon  execution  ■  Noe  r.  Gibson,  7  Paige.  513;  Riggs 

may  be  made  fn  the  same  manner  as  the  v.  Whitney,  IA  Abb.   Pr.  388;  Martin  c. 

levy  of  a  second  execution.  Black,  3  Edw.  680,  9  Paige,  641 ;  Gaither 

*  Pierce  k.  Scott,  4  W.  &'S.  344.  ".  Slockbridge,  67  Md.  222,  9  A  tl.  Rep.  631. 

«  Commonwealth  v.  Mar,  1  Phila.  173.  '  Everett  e.  NeEE,  IS  Md.  176. 

But  goods  replevied  may  be  distrained  for  '  Gaither  v.  Slockbridge,  67  Md.  222, 9 

subsequent  arrears  of  rent    Woglam  d.  At).  Rep.  63a. 
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A  landlord's  statutory  lien  is  not  defeated  by  the  conversion  of 
the  tenant's  property  into  money  by  a  receiver,  under  an  order 
of  court,  but  will  attach  to  the  proceeds  in  the  receiver's  hands. 
The  money  in  such  case  takes  the  place  of  the  property,  and  is. 
distributed  to  the  persons  who  establish  their  claims  to  it.1 

592.  Of  course  a  landlord's  lien  for  rent  is  lost  by  his  ao- 
oeptanoe  of  a  surrender  of  the  leasehold  estate  by  the  lessee. 
But  such  a  surrender  can  be  effected  only  by  express  words,  by 
which  the  lessee  manifests  his  intention  of  yielding  up  his  in- 
terest in  the  premises,  or  by  operation  of.  law,  where  the  parties, 
without  express  surrender,  do  some  act  which  implies  that  they 
have  both  agreed  to  consider  the  surrender  as  made.3  But  when 
acts  are  relied  upon  as  evincing  such  agreement,  they  should  be 
such  as  are  not  easily  referable  to  a  different  motive.  Even  the 
delivery  by  the  tenant  to  the  landlord  of  the  keys  of  a  leased 
building,  and  the  leasing  of  the  same  by  the  latter  to  another 
tenant,  is  not  conclusive  evidence  that  a  surrender  has  been 
accepted.8 

But  a  surrender  and  acceptance  of  a  part  of  the  demised  prem- 
ises does  not  destroy  the  landlord's  right  of  distress  as  to  the 
residue.4 

As  between  the  landlord  and  tenant,  the  execution  of  a  new 
lease  during  the  term  of  an  existing  lease  is  a  surrender  of  the 
old  lease.  Bat  as  against  the  holder  of  a  chattel  mortgage  of  the 
tenant's  goods,  executed  after  the  making  of  the  first  lease,  but 
before  the  making  of  the  second  lease,  the  lien  of  the  landlord 
upon  such  goods  for  vent  accruing  under  the  second  lease,  for  the 
period  covered  by  the  first  lease,  is  not  postponed  to  that  of 
the  chattel  mortgage,  if  the  landlord  had  no  knowledge  of  it  at 
the  time  of  making  the  second  lease.6 

693.  A  landlord  oannot  distrain  for  rent  after  the  term  has 
expired,  and  the  tenant  has  surrendered  the  possession.6  A  stat- 
utory right  to  distrain  goods  removed  from  the  premises  within 
thirty  days,  or  other  certain  period,  exists  only  during  the  contin- 

1  Gilbert  p.   Greenbniim,  50   Iowa,  21],  *  Martin  p.  Stearns,  H  Iowa,  3*5,  3  N. 

9  N.  W.  Rep.  188.  W.  Rep.  93. 

*  Beall  o.  White,  94  V.  S.  883, 889,  per  *  Peiars  e.  Newkirk,  6  Cow.  103. 

Clifford,  J.;  Cahill  v.   Lee,  56  Md.  319;  6  Rollins  v.  Proctor,  5G  Iowa,  326,9  N. 

Bain  v.  Clark,'  10  JotuM.  434;   Wokott  W.  Rep.  23S. 

b.  Aahcnhlter  (N.   Hex.),  23  Pat.  Rep.  *  Terbou  v.  Williams,  S  Cow.  407,  3 

780.  Wend.  148 ;  Greider1.  App.  S  Pa.  St.  433. 
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uance  of  the  lease  and  the  tenant's  possession  of  the  premises, 
unless  otherwise  specially  provided.1 

A  landlord  cannot  distrain  after  the  determination  of  his  own 
estate  by  surrender  to  the  owner  of  the  paramount  estate,  though 
rent  be  in  arrear  and  due  from  his  farmer  tenant,  and  the  goods 
of  the  latter  remain  on  the  premises.2 

604.  A  landlord's  lien  is  not  impaired  by  Mb  tenant's  sub- 
letting the  premises.  The  sub-lessee's  property  may  be  thereby 
subjected  to  a  double  Hod,  —  that  of  the  landlord  and  that  of 
bis  immediate  lessor ;  but  the  lien  of  the  landlord  is  paramount. 
The  lessee  can  pass  no  better  estate  and  no  better  right  to  the 
use  of  the  land  than  he  himself  possessed.3 

A  lessee  who  has  parted  with  his  whole  term  cannot  distrain 
on  his  sub-lessee.* 

595.  A  landlord's  lien  or  privilege  upon  the  goods  of  his 
tenant  is  lost  by  their  destruction  by  fire,  and  does  not  attach 
to  the  insurance  money.6 

VI.  The  Remedy  of  Distress  and  the  Enforcement  of  Liens. 

596.  In  a  proceeding  by  distress  for  rent,  notice  to  the 
tenant  was  unnecessary  at  common  law.  In  a  case  in  the 
Exchequer  Chamber,6  Parke,  Baron,  delivering  the  judgment  of 
the  court,  said  :  "  We  think  that  the  common  law  casts  no  such 
obligation  on  the  distrainor.  It  has  been  expressly  laid  down 
that,  if  the  lord  distrains  for  rent  or  services,  he  has  no  occasion 
to  give  notice  to  the  tenant  for  what  thing  he  distrains,  for  the 
tenant,  by  intendment,  knows  what  things  are  in  arrear  for  his 
lands  ;7  and  the  authority  for  this  is  Year  Book,  Pasch.  45  Edw. 
III.,8  where  the  Lord  Chief  Justice  Fyncbeden,  in  answer  to  the 
argument  that  the  lord,  on  the  taking  of  a  distress,  ought  to  give 
notice  to  the  tenant  of  the  cause  of  the  taking,  says  it  is  not  so, 
for  the  tenant  is  always  held,  by  common  intendment,  to  know 
what  things  are  in  arrear  from  bis  land,  as  rent  and  service,  etc." 

597.  Under  statutes  whioh  substantially  adopt  the  oommon 

1  Burr  v.  Van  Boakiik,  3  Cow.  263;  *  Tancrad  v.  Lejland,  16  Q.  B.  669 ; 

TerbosB  v.  Williams,  5  Cow.  <07.  Trent   ».   Hunt,  9   Excb.   H;  Edler  v. 

"  Walbridge  „.  Pruden,  102  P..  St.  1.  Wcbw.  27  Md.  660,  666. 

■  Montague  ».  Mill,  89  N.  C.  137  ;  Led-  '  1  Roll.  Abr.  674  (a),  tit.  Dwtren  (»), 

better  ».  Quick,  SO  N.  C.  376.  pi.  I. 

<  Ragsdala  u.  Est  is,  8  Rich.  429.  !  Fol.  9,  A.  pi.  13. 

'  la  re  Reb,  3  Woods,  IS. 
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law  remedy  of  distress,  no  notice  to  the  tenant 
or  demand  upon  him,1  before  seizure.     The  statute  in    such  c&^ 
becomes  a  part  of  the  contract  of  leasing,  and  regulates  and  li"1**' 
the  rights  of  the  parties.     Virtually,  the  landlord,    \t\    parsu***^ 
this  remedy,  takes  possession  of  the  property  in  pursuaoce  of  tl1*2* 
contract  of  leasing,  which  usually  embraces  a   consent    that   tl'**2* 
possession  may  be  so  taken  in  default  of  payment.        The   wervi^^* 
of  the  warrant  is  a  sufficient  notice.     The  warrant  is  a>  process  £>* 
law  with  reference  to  this  contract.     It  is  eubsta.ntia.lly   a  proceed- 
ing in  rem,  under  which  a  seizure  of  the  property  in  the  possession 
of  the  owner,  for  the  enforcement  of  a  lien  upon  it,  is  held  to  bo  in- 
sufficient notice  to  the  owner,  if  no  other  notice  is  required  by  the 
statute.9 

This  remedy,  by  which  the  property  liable  to  seizure  is  levied 
upon  without  personal  notice  to  the  tenant,  is  not  in  conflict  with 
the  constitutional  provisions  which  secure  the  tight  of  trial  by 
jury,  and  declare  that  no  person  shall  be  deprived  of  property 
without  due  process  of  law.8  Especially  is  thiB  the  case  under 
statutes  which  provide  that  the  tenant  may  replevy  the  property 
taken  on  distress  within  a  limited  time,  and  that  the  tenant  there- 
upon may  have  the  matters  in  dispute  tried  by  a  jury.* 

598.  Who  may  distrain.  —  At  common  law,  only    the  lessor; 
could  distrain  for  rent.'     By  statute  this  remedy  may  of  course  be 
given  to  the  landlord's  personal  representative  for  rent  becoming 
due  before  his  death,  or  to  his  grantee  or  assignee.      Rent  anni. 
ing  after  the  death  of  the  landlord  belongs  to  the  heirs    or  devi. 
sees.1     Under  statutes  conferring  a   lien   for    rent,    this   may   be 
enforced  by  the  landlord  himself,  or   by  any  one  standing  legally 
iu  Lis  place,  as  by  his  grantor,  assignee,  heir,  or  personal  repress,,. 
Win,     Ineither  case  the  relation  of    landlord  and  tenant  must 
•list  either  by  direct  contract,  or  indirectly  by  operat.cn  of £w .1 
The  right  of  distress  is  inseparable  from  the  ^e?,on-     T,?r»- 
fore  a  tenant  who  has  sublet  ^portion    of   tbe  demised  premia^ 

*  BUnchard  ».    IUI.ua,  20    Fl«.  «7  ;  *    S.f  *Tt°       5  0>w  BOl.  " *l 
Seller  r.  Webber,  27  Md.  660,666;  Bof-      f-   *\        tS.App.  <*  **•»■«<, 
fi-gton,.  Killer.  SSG».6Sfi.                                         McGilUck    v.  MeAubUr,  In  »,,,,. 

*  BUr.ch.rd  r.  IUine.,  SO  FU.  «7.  M'Kircher  r,  HiwUj,  16  Jul*.,  •,,*  ■ 
'  Blanclurd  u.  Baiaea,  20  FIs.  *67.               •"•   "  Link,  8*  Mbi.  866.  al 

*  Blenehwrd  d.  EeJoee,  90  Fla.  <67.  »r'cotn'(""'L"lb',C'"'llll,i  *'»i, 

1  Co.  lit.  162  a  ;  Bagwell  b.  Jamison,  -„   a  Co"-  *B0.  ' " 

Cbetree,  149, 32  Henry  VIIL  eh.  87.  »«r  *'         bb      '         JJfll) 

19L.  L  2* 
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§§  599,  600.]  landlords'  liens  for  bent. 

for  the  entire  period  of  the  term,  cannot  distrain  for  rent.1  Other- 
wise if  he  has  sublet  for  a  part  only  of  his  term.1  Tenants  in 
common  may  distrain  severally,8  each  for  hia  own  share  of  the 
rent ;  or  one  may  distrain  in  the  name  of  all  if  not  forbidden  by 
the  others  to  do  so.1  One  tenant  in  common  who  lias  leased  his 
interest  to  his  cotenant  may  distrain  for  rent.5 

If  the  lessors  be  joint  tenants,  all  must  join  in  the  distress,  un- 
less one  distrains  in  the  name  of  all.8  But  one  of  two  executors 
may  distrain  when  the  contract  of  rent  was  made  with  him  alone." 

599.  Whether  a  purchaser  at  a  foreclosure  sale  can  dis- 
train for  the  rent  of  the  premises  depends  upon  his  relation  to 
the  tenant.  Where  the  property  waB  already  subject  to  a  lease 
for  a  term  of  years  at  the  time  of  making  the  mortgage,  the 
mortgagee  may  be  considered  as  the  assignee  of  the  reversion,  and 
entitled,  after  condition  broken,  to  all  the  remedies  for  the  collec- 
tion of  accruing  rent.  But  if  a  lease  be  made  of  premises  already 
subject  to  a  mortgage,  upon  the  foreclosure  of  the  mortgage  the 
leasehold  estate  is  extinguished  with  the  equity  of  redemption. 
A  purchaser  at  a  foreclosure  sale  of  such  a  mortgage  cannot 
distrain  for  accruing  rent  unless  the  tenant  attorns  to  him ;  and 
a  mere  notice  by  the  purchaser  to  the  tenant,  to  pay  the  rent  to 
him,  when  the  tenant  does  not  consent,  does  not  make  the  tenant 
liable  to  him  for  the  rent.  The  relation  of  landlord  and  tenant 
does  not  exist  in  such  case.8 

600.  Against  whom  distraint  may  bo  had.  —  At  common 
law  the  remedy  by  distress  for  rent  was  confined  to  the  lessor  and 
his  representatives,  against  the  tenant  for  life,  or  in  tail,  and  his 
representatives,  but  did  not  exist  against  the  personal  representa- 
tives of  tenants  for  years.  Goods  in  their  hands  are  in  euttodia 
legit?  By  statute  and  adjudication,  in  several  States,  the  pro- 
ceeding by  distress  upon  the  death  of  any  tenant  survives,  and 
■nay  be  prosecuted  against  his  personal  representative.10 

1  Prescott  v.  De  Forest,  16  Johns.  159.  '  Carter  v.  Walters,  63  Ga.  164. 

1  Ego  v.  Ego,  S  Watts,  134.  ■  Reed  e.  Bartlrtt,  9  Bradw.  267.     And 

*  Do  Course j  ».  Guarantee  Trust  &  see  H'Kircber  o.  Hnwlcy,  16  Johns.  MS. 
Safe  Deposit  Co.  81  Pa.  St.  SIT.  See,  alio,  Drakford  v.  Turk,  75  Ala.  339. 

*  Dntcher  v.  Culrer,  24  Minn.  584;  »  So,  alio,  by  Stat.  3 S  Hear/  VHI.  cb. 
Waring  b.  Sltngluff,  63  Md.  53;  Jones  b.  37  ;  Smith  v.  Bobb,  IS  S.  *  M.  JM; 
Gundrim,  8  W.  &  S.  581.  Salvo  v.  Schmidt,  2  Speera,  513. 

*  Luther  v.  Arnold,  8  Rich.  L.  24.  w  McLaughlin  v.  Rigga,  1  Crunch  a  C. 
"  Waring  v.  Slingluff,  63  Md.  S3.              410.    nlbuii  :  Rank  v.  Ritchie,  1  Brad*. 

S70  188.    XitBMlpiri:  Smith  v.  Bobb,  IS  5.  A 


STATUTORY  PROVISIONS   AND  ADJUDICATIONS.      [§§  601,  602. 

A  landlord,  by  accepting  administration  of  his  tenant's  estate, 
waives  his  right  to  distrain.1 

Upon  the  death  of  tenant  the  landlord  may  distrain,  before 
ad  ministration  is  granted,  for  rent  due  and  in  arrear,  for  no  notice 
is  necessary  before  distress.3 

601.  The  landlord  ma;  have  an  injunction  against  the 
tenant  or  his  assignee  to  restrain  the  sale  or  removal  of  the 
property  subject  to  the  lien  from  the  demised  premises,  in  the  ab- 
sence of  a  special  statutory  provision  fur  the  purpose."  But  if 
the  landlord  can  enforce  his  lien  by  attachment,  as  provided  by 
statute,  an  injunction  will  not  be  issued.* 

VII.  Statutory  Provision*,  and  Adjudications  under  the  same,  in 
the  several  States. 

602.  Alabama."  —  Landlords  of  storehouses,  dwelling-houses, 
and  other  buildings  have  a  lien  for  rent  upon  the  goods,  furniture, 
and  effects  of  tenants,  and  this  lien  is  superior  to  all  other  liens 
on  such  property  except  that  for  taxes.*  This  lien  may  be  en- 
forced by  attachment  when  the  rent  or  any  instalment  thereof  is 
due,  and  also  when  the  tenant  has  fraudulently  disposed  of  the 
goods,  or  is  about  to  do  so,  or  has  made  an  assignment  for  the 
benefit  of  his  creditors,  or  has  made  a  transfer  of  all  his  goods 
without  the  consent  of  his  landlord,  or  has  failed  to  pay  any 
instalment  of  the  rent  when  due.7 

M.  352.     Hew  York :  Morrill  e.  Jenkins,  A  landlord's  lira   does  not   extend  to 

!N.  Y.  Leg.  Oba.  514.    Indians:  Merkle  a  mole  and  dray  used  by  the  tenant  in 

c.  O'Neal,  S  Blatkf.  289.  connection  with  his   mercantile  business. 

1  Huvej  v.  Smith,  I  Barb.  373,  Account!  for  goods  suld  by  a  tenant  on 

*  Killer  b.  Weber,  27  Md.  660;  Long-  credit  in  the  "  usual  course  of  trade  "  are 
well  v.  Ridinger,  I  Gill,  57.  See,  however,  not  subject  to  a  landlord's  lian.  Melileray 
Mashes  v.  Slhte,  2  A.  K.  Marsh.  327.  v.  Came;  (Ala.),  II  So.  Sep.  258. 

*  Gamer  p.  Cutting,  3!  Iowa,  517.  A  stipulation  in  a  lease,  thai  the  tenant 
4  Rotzler  v.  Holder,  46  Iowa,  1S9.               (hall  be  taxed  with  attunieyV  fees  in  case 

*  Code  1886,  Si  3069,3070;  Acts  1883,  of  his  violation  oE  the  lease,  en  titles  the 
p.  175,  No.  10*.  The  common  law  remedy  landlord  to  recover  attorneys'  fees  in  an 
of  distress  was  abolished  in  1812.  Fra-  action  to  en  forte  bin  lien.  John-ou  r. 
tier  c.  Thomas,  S  Ala.  169.  This  lien  pre-  Durner,  66  Ala  580,  7  So.  Rep.  245  ;  Itich- 
vaili  is  against  a  claim  ot  exemption.  Ex  ards  v.  Beaior,  SO  Ala  352,  8  Ho.  Rep.  30. 
parte  Barnes,  84  Ala.  540,  4  So.  Rep.  769.  '  Where  the  tenant  assigned  a  stock  of 

*  All  property  kept  npon  the  premise!,  goods  on  which  a  landlord's  lien  existed, 
and  used  in  connection  with  inch  tenancy,  and  the  assignee  converted  the  same  into 
is  subject  to  the  lien,  whether  in  or  out-  money,  the  landlord  may  recover  by  gar- 
tide  of  the  building.  Stephens  v.  Adams  nishment  the  money  in  the  hands  of  the 
(Ala.),  9  So.  Rep.  529.  assignee  in  an  attachment  suit  agalust  the 
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§  60S.]  landlords'  liens  for  bent. 

This  lien  may  be  enforced  by  the  transferee  of  the  landlord's 
claim  for  rent. 

603.  Alabama 1  (continued).  Landlords'  liens  upon  crops.  — 
A  landlord  has  a  lien3  on  the  crop  grown  on  rented  land8  for  rent 
(or  the  current  year,'  and  for  advances,6  made  in  money  or  other 

tenant.  McKIeroy  v.  Cantey  (Ala.),  11 
So.  Rep.  258. 

Where  the  tenancy  ii  continued  after 
the  expiration  of  the  original  term,  by  ex- 
press contract  or  by  implication,  the  lien 
attaches  to  the  goods  afterward*  brought 
uputi  the  premises,  and  remaining  there 
when  the  attachment  to  enforce  the  lien  is 
sued  out;  and  this  lien  prevail!  against 
the  claim  of  a  purchaser  from  the  tenant. 
Abraham  ».  Nicrosi,  e?  Ala.  173,6  So. 
Rep.  293. 

>  Acta  1878-79,  p.  72,  No.  67 ;  Code  1886, 

§§  3056-3068. 

A  landlord's  lien  for  rent  is  superior  to 
a  chattel  mortgage  of  crops  for  supplies 
furnished,  when  the  mortgage  was  taken 
under  circumstances  which  made  it  the 
duty  of  the  mortgagee  to  inquire  as  to  the 
existence  of  the  landlord's  lien.  Manns 
sea  v.  Dent,  89  Ala.  563,  8  So.  Rep.  108; 
Simpson  v.  Hinion,  88  Ala.  527,  7  So, 
Rep.  264. 

1  This  lien  attaches  only  where  the  re- 
lation of  landlord  and  tenant  exists,  and 
not  where  there  is  an  implied  liability  for 
uae  and  occupation,  or  where  one  of  sev- 
eral tenants  in  common  occupies  and  cul- 
tivates the  entire  premises.  Kennon  v. 
Wright,  70  Ala.  431 ;  Tucker  v.  Adams, 
52  Ala.  254;  Hadden  u.  Powell,  17  Ala. 
314.  It  arises  under  a  contract  whereby 
the  landlord  rents  land  to  another  to  bo 


cultivated  for  a  stipulated  part  of  the 
crops  to  be  grown  thereon ;  for  such  a  con- 
tract creates  the  relation  of  landlord  and 
tenant.    Wilson  v.  Stewart,  69  Ala.  302. 

Prior  to  this  stainte  a  contract  between 
the  lessee  of  land  and  his  laborers,  for  the 
cultivation  of  the  land  on  shares,  did  not 
create  the  relation  of  landlord  and  tenant 
between  them,  or  give  the  lessee  a  lien 
on  the  crops  for  advances  made  to  bis  la- 
borers during  the  fear.  Shields  r.  Kim- 
brough,  64  Ala.  504.  The  statute  content- 
plates  only  the  conventional  relation  of 
landlord  and  tenant  subsisting  because  of 
the  contract  between  the  parties.  A  mort- 
gagee under  a  mortgage  executed  prior  to 
the  entry  of  the  tenant  is  not,  on  giving 
notice  to  bis  mortgagor's  tenant,  entitled 
to  the  statutory  lien  on  the  crops  grown 
on  the  rented  premises  for  the  payment 
of  the  rent,  and  be  cannot  enforce  this  by 
attachment.  Drakford  ».  Turk,  75  Ala. 
339. 

1  The  lien  attaches  to  the  crop  whether 
this  be  raised  hy  the  tenant  or  by  some 
one  under  the  tenant.  Givens  u.  Easier,  1 7 
Ala.  385.  But  it  seems  that  the  attach- 
ment must  issue  against  the  tenant,  and 
not  against  the  under-tenant,  unless  the 
contract  with  the  latter  has  been  assigned 
to  the  landlord.  Simmons  v.  Fielder,  46 
Ala.  304. 

*  As  to  the  landlord's  rights  against  an 


*  The  lien  for  advances  is  of  equal  dig- 
nity with  the  lien  for  rem,  — Wilson  v. 
Stewart,  69  Ala.  302  ;  Thompson  v.  Pow- 
ell,  77  Ala.  391,  — unions  there  be  some  fact 
or  agreement  which  operates  as  a  waiver, 
as  in  Coleman  v.  Siler,  74  Ala.  435.  See, 
also,  Foster  v.  Napier,  74  Ala.  393. 

A  landlord's  lien  for  rent  and  advances 
extends  to  the  crops  of  sub-tenants,  but  a 
statutory  lien  for  advances  to  make  a  crop 
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does  not.    Albright  v.  Mills,  86  Ala,  324, 
6  So.  Rep.  591 . 
The  landlord's  Men  for  advances  ia  much 

more  comprehensive  than  the  lien  given  to 
any  other  person  making  advances,  and 
embraces  everything  useful  for  the  pur- 
poses enumerated,  or  tending  to  the  sub- 
stantial comfort  and  well-being  of  the 
tenant,  his  family,  or  persons  employed 
about  the  service ;  and  this  lien  laps  over 
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STATUTORY   PROVISIONS  AND  ADJUDICATIONS.  [§  603. 

thing  of  value/  whether  made  directly  by  him,  or  at  his  instance 
and  request  by  another  person,  or  for  which  he  has  assumed  the 
legal  responsibility,3  at  or  before  the  time  at  which  such  advances 
were  made,  for  the  sustenance  or  well-being  of  the  tenant  or  his 
family,  for  preparing  the  ground  for  cultivation,  or  for  cultivating, 
gathering,  saving,  handling,  or  preparing  the  crop  for  market; 
and  he  shall  have  a  lien  also  upon  each  and  every  article  ad- 
vanced, and  upon  all  property  purchased  with  money  advanced, 
or  obtained  by  barter  in  exchange  for  any  articles  advanced,  for 

under-tenant,  and  the  equities  of  creditors  denied.     Giddena  e.  Boiling,  92  Aim.  586, 

of  the  under-tenant,  sea  Robinson  p.  leh-  9  So.  Rep.  497. 

mas,  79  Ala.  401.  If  the  advances  are  not  paid  for  in  the 

The  landlord's  writ  of  attachment  is  nun-  current  year,  the  residue  becomes  a  lien 

ally  in  the  form  of  a  mandate  to  attach  so  on  the  next  crop,  if  the  tenancy  continues. 

much  of  the  oops  grown  on  the  rented  Code,  §  S469;  Lake  ».  Gaines,  75  Ala. 

premises  as  may  be  sufficient  to  satisfy  148. 

his  demand  with  cunts.  This  authorizes  s  This  provision  was  not  intended  to 
an  attachment  not  only  of  the  crops  be-  confer  upon  the  landlord  the  power  to  ap- 
longing  to  hi*  tenant,  but  also  the  crop*  point  another  to  make  advances  to  hia 
raised  on  the  premises  by  an  under-tenant,  tenant,  and  thereby  clothe  such  person 
Agee  v.  Mayer,  71  Ala.  88.  The  statute,  with  the  lien ;  but  merely  to  afford  him 
i  3476,  require*  in  express  terms  that  the  indemnity  against  any  liability  he  might 
crop  of  the  tenant  in  chief  shall  be  ex-  assume  for  his  tenant.  Therefore,  if  ex- 
hausted before  a  levy  is  made  on  the  crop  Tancea  are  made  by  a  third  person  with 
of  the  under-tenant,  unlesa  the  tenant  in  the  understanding  that  he  is  to  look  to  the 
chief  has  not  made  a  crop,  or  it  ia  insuffi.  tenant,  and  not  to  the  landlord,  for  pay- 
dent  to  satisfy  the  lien;  and  a  levy  made  mem,  although  made  at  the  instance  of 
in  violation  of  this  provision  "  shall  be  va-  the  landlord  and  on  his  request,  if  there 
cated  on  motion,  at  the  first  term  there-  Is  no  liability  resting  on  the  landlord  the 
after."  Bat  the  under-tenant  ma;  inter-  lien  does  not  exist.  Bell  d.  Hurst,  75  Ala, 
vene  at  the  return  term  of  the  writ,  and  44. 

move  a  vacation  of  the  levy  on  hia  crop.  A  landlord   who,  without    the   know. 

Lehman  v.  Bowie,  73  Ala.  302.  ledge  and  consent  of  his  tenant,  assumes  a 

1  Aa  regards  the  landlord's  advances,  liability  to  a  third  person  for  advances  to 

the  words  of  the  statute  are  very  compre-  the  tenant,  and  pays  the  debt,  acquires  no 

bensive,  and  it  would  be  difficult  to  define  lien,  bnt  the  lieu  will  attach  if,  after  the 

what  articles  of  commerce  are  beyond  its  landlord  has  become  liable,  he  informs  the 

terms.    Lake  v.    Gaines,   75   Ala.    143;  tenant,  who  ratifies  his  act  by  promising 

Moouey  h.  Hough,  84  Ala.  80,  4  So.  Rep.  to    pay  the  deht.     Clan  ion  v.    Eaton,  92 

19.  Ala.  612,  S  So.   Hep.  S-23;  Evans  v.  Bil- 

The  fact  that  one  inconsiderable  item  of  lingsley,  32  Ala.  395.     Under  this  Statute 

the  total  is  not  of  the  character  for  which  a  landlord  has  no  lien  for  advances  made 

a  lien  is  given  doea  not  vitiate  the  claim  to  his  tenant  as  a  hired  laborer,  to  be  paid 

for  other  items,  and  a  motion  to  discharge  for  his  labor.    Powell   v.  State,  84  Ala. 

the  levy  in  toto  on  that  ground  is  properly  444,4  So.  Hep.  716. 

from  year  to  year  for  any  balance  due,  so  v.  Watkins,  76  Ala.  4B6  ;  Thompson  v. 
long  as  the  tenancy  continues.    Cockbnrn    Powell,  77  Ala.  391. 
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§  60S.]  landlords'  liens  fob  bent. 

the  aggregate  price  or  value  of  all  euch  property  or  articles  so 
advanced ;  and  each  liens  for  rent  and  advances  shall  be  para- 
mount, and  have  preference  of  all  other  liens.1 

The  landlord  may  assign  his  claim,  and  the  assignee  takes  his 
rights  and  remedies.3 

>  A  landlord's  lien  for  advances  is  in-  Itemized   account.      It   it  sufficient  it  il 

perior  ti>  the  lien  of  another  penon  for  shows  that  the  relation  of  landlord  and 

advances  made  after  lha  renting,  though  tenant  existed,  that  advances  for  the  pnr- 

before  any  advances   were   made    by  the  poles  specified  were  made,  that  a  specified 

landlord.    Wells  v.  Thompson,  SO  Ala.  83.  balance  remain)  unpaid,  and  that  a  statu- 

Such  lien  is  superior  to  a  subsequent  tory  ground  for  attachment  exists.  Coek- 
chaltel  mortgage  made  by  the  tenant  for  burn  ■>.  Welkins,  76  Ala.  486;  Bell  r. 
additional  adrancea,  as  the  mortgagee  is  Allen,  76  Ala.  450.  If  the  claim  for  ad- 
charged  with  notice  of  the  tenancy,  and  ranees  is  past  due,  the  affidavit  should 
consequently  of  the  lien.  Atkinson  c.  aver  specially  that  a  demand  for  payment 
James  (Ala  ),  10  So.  Rep.  840.  was  made  before  the  action  was  brunghr. 

Bnt  he  may  by  his  acts  estop  himself  Bell  v.  Allen,  76  Ala.  450. 

from  denying  the  liability  of  the  property  The  affidavit  is  to  be  construed  liberally, 

to  another  in  preference  to  bis  lien.  Brown  and  is  sufficient  if  it  sets  forth  with  sub 

v.  Hamil,  76  Ala.  506.  stantial  accuracy  the  general  facts,  cither 

But  the  landlord  may  maintain  a  spe-  expressly,  or    by   necessary  implication, 

cial  action  against  one  who,  with  notice  Gunter  u.  Dn  Bosc,  7T  Ala.  336 ;  Fituim- 

of  the  lien,  destroys,  removes,  or  converts  mons  i\  Howard,  69  Als.  990. 

the  crop,  or  so  changes  its  character  that  As  to  sufficiency  of  affidavit,  see  liobiu- 

tbe  landlord  cannot  enforce  his  lisn.  Hub-  son  ■>,  Holt,  85  Ala.  996,  9  So.  Rep.  350. 

■ey  v.   Peebles,  53  Ala.  433 ;    Lake    v.  *  Simmons  v.    Fielder,    46   Ala.   304. 

Games,  75  Ala.  143  J  Hurst  v.  Bell,  72  Ala.  Otherwise  before  so  provided.    Foster  r. 

336;  Kennon  v.   Wright,   70   Ala.    4341  Westmoreland,  59  Ala.   223;  Huasej  f. 

Thompson  u.  Powell,  77  Ala.  391.  Peebles,  53  Ala.  432 ;   Lavender  ».  Hall, 

Notice  to  a  purchaser  from  the  tenant,  60  Ala.  314 ;  Lomax  v.  Ijb  Grand,  60  Als. 

that  the  crop  was  raised  on  rented  land  537;  Hudson  e.  Vanghan,  57  Ala.  609; 

and  that  the  rent  is  nnpaid,  does  not  oper-  Warren  a.  Barnet,  S3   Ala.  SOS,  2   So. 

ate  as  notice  that  the  landlord  had  made  Hep.  497. 

advances  to  the  tenant  and  that  he  has  a  The  remedy  of  the  landlord  against  a 

lien  therefor.    Wilson  v.  Stewart,  69  Ala.  purchaser  of  the  crop  with  notice  of  the 

302 ;  Wilkinson  e.  Keller,  69  Ala.  439.  lien,  who  has  received  and  converted  it  to 

Actual  knowledge  is  not  necessary  to  his  own  use,  is  by  special  action  on  the 

charge  a  purchaser  with  notice  of  the  lien,  case.    He  cannot  maintain  a  bill  in  equity 

bnt  anything  that  should  put  him  upon  unless  he  shows  that  his  remedy  at  law  is 

inquiry  is  sufficient.     Lomsj  v.  La  Grand,  inadequate.     Kennon  v.  Wright,  70  Ala. 

60    Ala.    537  ;    Aderbold   v.    Blathentbal  434.     Otherwise  where  the  statutory  rem- 

(Ala.),  10  So.  Rep.  230.  edy  cannot  be  pursued.    Abraham  c.  Hall, 

A  purchaser  in  good  faith  from  the  ten-  59  Ala.  386. 

ant,  after  the  latter  has  removed  the  crop  Until  ho   has  snrd  ont  a  valid  attach- 

from  the  rented  premises,  is  protected  as  merit,  and  had  it  levied  on  the  crop,  he 

a   purchaser    without   notice.     Scaife   v.  cannot  recover  in  a  statutory  suit  against 

Stovall,  67  Ala.  337.  a  third  person  to  try  the  right  of  property. 

The  affidavit  need  not  specify  the  par-  Jackson  r.  Bain,  74  Ala.  338. 

titular  articles  advanced,  or  set  forth  an  Thelandlord  caunotinaiulaiu  trover  for 
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STATVTOBT   PROVISIONS  AND  ADJUDICATIONS.  [§§  604,  605. 

The  lien  is  enforced  by  attachment  either  when  the  claim  ia  due 
or  before  it  is  due,  in  case  the  tenant  is  about  to  remove  or  dispose 
of  the  crop,  or  has  removed  it  without  consent,  or  the  landlord  has 
good  cause  to  believe  the  tenant  is  about  to  dispose  of  the  articles 
advanced  or  purchased.1 

604.  Alabama3  (continued).  —  Persons  who  farm  on  shares 
or  who  raise  crops  by  joint  contributions  in  such  manner  as  to 
make  them  tenants  in  common  in  such  crops,  or  their  assignees, 
have  a  lien  upon  the  interest  of  the  other  in  such  crops  for  any 
balance  due  for  provisions,  supplies,  teams,  materials,  labor,  ser- 
vices, and  money,  or  either,  furnished  to  aid  in  the  cultivating 
and  gathering  such  crops  under  contract,  or  furnished  when  the 
interests  of  such  crops  require  it,  in  case  of  a  failure  of  either  to 
contribute  the  amount  and  means  as  agreed  upon  by  the  parties. 

This  lien  may  be  enforced  in  the  same  manner  as  a  landlord's 
lien  is  enforced ;  but  it  may  also  be  enforced  in  any  other  appro- 
priate mode. 

606.  Arkansas.*  —  Every  landlord  shall  have  a  lien  upon  the 
crop  grown  upon  the  demised  premises  in  any  year  for  rent  that 
shall  accrue  for  such  year,  and  such  lien  shall  continue  for  six 
months  after  such  rent  shall  become  due  and  payable.4 

llio  conversion  of  the  crop  by  ■  wrong-  debtedness  in  the  amount  expressed  as 

doer.     His  lien  has  no  element  of  propertr.  rent,  the  landlord's  lien  is  limited  to  the 

He  bu  neither e  jus  la  re  nor  a  juiadrem.  amount  due  for  rent  Only  ;  and  in  a  cun- 

Corbitt  p.  Reynolds,  68  Ala.  378 ;  Fulmar  test   between    the  landlord   and  another 

t>.  Copeland,  ST  Ala.  588.    He  has  merely  incumbrancer,  the   latter  may   show  the 

a  statutory  right  to  charge  the  crop  with  trail  amount  due  for  rent.    Roth  v.  WiU 

tbe  payment  of  the  rant  and  advances  in  lianu,  45  Ark.  447;   Varner  r.  Bice,  39 

priority  to  all  other  right*  or  lions.    The  Ark.  344 ;  Hammond  e.  Harper,  39  Ark. 

properly  and   the  right  of   property  re-  348. 

main  in  the  tenant.  The  latter  may  But  a  creditor  who  has  no  lien  on  the 
therefore  make  a  bond  fide  sale  to  a  pur-  property  cannot  complain  that  the  land- 
chaser  which  would  prevail  over  the  land-  lord  has  applied  a  part  of  the  crop  to  the 
lord's  lien.  Wilson  v.  Stewart,  69  Ala.  satisfaction  of  a  debt  for  which  the  land- 
309;  Stem  ».  Simpson,  «a  Ala,  194;  Blum  lord  has  no  lien.  Hammond  o.  Harper,  39 
t\  Jones,  51  Ala.  149;  Thompson  o.  Spinas,  Ark.  848. 

IS  Ala.  159.  The  landlord's  lien  does  not  pass  to  an 

'  As  to  affidavit  for  attachment  on  ac-  assignee  of  the  rent  debt.    Varner  v.  Hire, 

count  of  removal,  see  Baxley  v.  Segrest,  39  Ark.  344 ;  Nolen  v.  Royston,  36  Ark. 

SS  Alt,  183,  4  So.  Rep.  865.  561 ;    Bernays   v.   Feild,   99   Ark.    SIS ; 

*  Code  1886,  §5  3075,  3076,  3479,  34S0.  Roberts  v.  Jacks,  31   Ark.   597,  95  Am. 

*  Dig.  Stats.  1884,  ch.  96,  §S,  4453-4455,  Rep.  584. 

4463 ;  Acts  of  July  S3,  1968,  and  Jan.  8,  Hut  if  the  debt  is  reassigned  to  the  land- 
1875.  lord,  the  lien  revives.     Varner  v.  Rice,  39 

*  If  Iks  rent  contract  includes  other  in-    Ark.  344.    And  though  the  note  for  rent 
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§  606.]  landlords'  liens  for  bent. 

Whenever  any  landlord  shall  indorae.opon  any  written  agree- 
ment made  by  and  between  his  tenant  and  the  employees  of  each 
tenant  his  written  consent  to  the  terms  of  such  agreement,  then, 
and  in  that  case  only,  shall  the  lien  of  such  employees  have  pre- 
cedence over  that  of  the  landlord,  and  that  only  for  the  compensa- 
tion specified  in  such  agreement,  the  services  therein  specified 
having  been  rendered  toward  the  production  of  the  crop  against 
which  the  landlord's  lien  attaches. 

Any  person  sub-renting  lands  or  tenements  shall  only  be  held 
responsible  for  the  rent  of  Bach  as  are  cultivated  or  occupied  by 
him. 

Any  landlord  who  has  a  lien  on  the  crop  for  rent  shall  be 
entitled  to  bring  suit  before  a  justice  of  the  peace,  or  in  the  Cir- 
cuit Court,  as  the  case  may  be,  and  have  a  writ  of  attachment  for 
the  recovery  of  the  same,  whether  the  rent  be  due  or  not,  in  the 
following  cases :  First.  When  the  tenant  is  about  to  remove  the 
crop  from  the  premises  without  paying  the  rent.  Second.  When 
he  has  removed  it,  or  any  portion  thereof,  without  the  consent 
of  the  landlord.1 

Before  such  writ  of  attachment  is  issued,  the  landlord  must 
make  and  file  an  affidavit  that  the  amount  claimed  is  due  for  rent, 
stating  the  time  when  the  same  became  or  will  become  due,  and 
that  be  has  a  lien  on  the  crop  for  the  rent.3 

be  executed  by  the  tenant  to  a  creditor  of  bis  Hen  ia  revived.    Dickinson  c.  Harrii, 

(he  landlord  with  his  content,  and  it  is  52  Ark.  58, 11  S.  W.  Rep.  969. 
afterwards  redelivered  bj  the  creditor  to        >  A  landlord'*  Hen  sires  htm  no  right 

the  landlord,  the  lien,  which  before   was  of  possession  of  the  crop,  and  he  cannot 

dormant,  revives  and  unites  in  the  land-  therefore    maintain    replevin.    He   must 

lord  the  debt  and  Che  right  to  enforce  proceed  by  attachment.   Bell  v.  Mathacj, 

satisfaction  out  of  the  crop.    The  original  36  Ark.  678, 

payee  of  the  note  may  properly  be  mode  a        While  a  landlord  mnst  refrain  from  an 

party  lo  the  suit  for  the  protection  of  the  active  injury  to  a  junior  incumbrancer,  he 

tenant.    Varner  v,  Rice,  39  Ark.  344.  ia  under  no  obligation  to  collect  his  debt. 

Although   the  assignment  of  the  rent  or  to  husband  the  crop  so  as  to  make  it 

note  does  not  carry  the  landlord's  lien,  cover  both  debts.    If  the  tenant  wrong. 

yet,  if  the  tenant  delivers  the  crop  to  one  fully  disposes  of  a  part  of  the  crop  subject 

holding  the  rent  note  as  collateral  security  to  his  lien,  he  nay  enforce  his  lien  against 

for  a  debt  due  from  (he  landlord,  the  pay-  the  residue  of  the  crop.    Lemay  n.  Jobn- 

ment  will  be  upheld  as  against  a  mortgagee  son,  35    Ark.  2S5,    233;    Hammond   f. 

of  the  crop.    Watson  p.  Johnson,  33  Ark.  Harper,  39  Ark.  US. 
737.    Though  the  landlord's  lian  cannot  be        *  The  aifl davit  may  be  amended.   Nolen 

transferred,  it  can  be  released.    Buckner  v.  Royston,  36  Ark.  561.   It  is  not  impaired 

v.  Hcllroy,  31  Ark.  631.    If  the  landlord,  by  including  in  the  demand  a  claim  for 

after  assigning  his  rent  note,  redeem)  It,  which  he  baa  no  lien.    Kurt*  e,  Dunn,  9 

876  Ark.  648. 
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STATUTORY   PROVISIONS  AND  ADJUDICATIONS.      [§§  607,  608. 

The  writ  may  be  levied  on  the  crop  in  the  possession  of  the 
tenant,  or  of  any  one  holding  it  in  his  right,  or  in  the  possession 
of  a  purchaser  from  him  with  notice  of  the  lien  of  the  landlord.1 

607.  Arkansas3  (continued).  Lien  for  supplies  advanoed. 
—  In  addition  to  the  lien  now  given  by  law  to  landlords,  if  any 
landlord,  to  enable  his  tenant  or  employee  to  make  and  gather  the 
crop,  shall  advance  such  tenant  or  employee  any  necessary  sup- 
plies, either  of  money,  provisions,  clothing,  stock,  or  other  neces- 
sary articles,  such  landlord  shall  have  a  lieo  upon  the  crop  raised 
upon  the  premises  for  the  value  of  such  advances,  which  lien  shall 
have  preference  over  any  mortgage  ot  other  conveyance  of  such 
crop  made  by  such  tenant  or  employee.  Such  lien  may  be  enforced 
by  an  action  of  attachment  before  any  court  or  justice  of  the  peace 
having  jurisdiction,  and  the  lien  for  advances  and  for  rent  may  be 
joined  and  enforced  in  the  same  action. 

The  purchaser  or  assignee  of  the  receipt  of  any  ginner,  ware- 
house holder,  or  cotton  factor,  or  other  bailee,  for  any  cotton,  corn, 
or  other  farm  products  in  store  or  custody  of  such  ginner,  ware- 
houseman, cotton  factor,  or  other  bailee,  shall  not  be  held  to  be  an 
innocent  purchaser  of  any  such  produce  against  the  lien  of  any 
landlord  or  laborer. 

608.  Delaware.8  —  A  distress  lies  for  any  rent  in  arrear  either 
of  money,  or  a  quantity  or  share  of  grain  or  other  produce,  or  of 
anything  certain  or  that  can  be  reduced  to  certainty,  and  whether 
the  same  be  a  rent  accruing  upon  a  demise  for  life,  or  a  term  of 
one  or  more  years,  or  a  less  time,  or  at  will,  or  a  rent-charge,  rent- 
seek,  quit-rent,  or  otherwise,  issuing  out  of,  or  charged  upon,  any 
lands,  tenements,  or  hereditaments. 

The  person  entitled  to  such  rent,  whether  the  original  lessor  or 

1  AsagainstapnrchaMrof  theeropwith  concluding  with  &  repeal  of  all  acta  Incon- 
notice  of  toe  lien,  the  landlord's  remedy  is  ailtent  therewith,  had  no  effect  to  repeal 
by  specific:  attachment,  while  the  crop  ia  in  the  provision  of  Mansf.  Dig.  Art,  §  4452, 
the  purchaser's  hands,  or  by  bill  in  equity  that  the  evidence  of  the  waiver  of  the  land- 
if  he  has  sold  it,  to  have  the  proceeds  lord's  Hen  for  supplies  shall  be  in  writ- 
applied  to  the  payment  of  (he  rent.  Ilea-  ing  by  indorsement  upon  the  mortgage 
vis  e.  Barnes,  36  Ark.  575.  or  other  instrument  by  which  the  employee 

An  action  by  the  landlord  against  one  ,  transfers   his  interest   In   the  crop.    The 

fating  the  crop,  with  a  knowledge  of  the  landlord  has  a  lien  on  a  cropper's  share 

existence  of  the  lien,  will  be  barred  in  six  for  advances.    Tinsley  v.  Craig,  54  Ark. 

months  after   the  maturity   of  the   rent.  346,16  S.  W.  Rep.  570,  affirming  IS  8, 

King  c.  Blount,  37  Ark.  1 15 ;  Valentine  v.  W.  Rep.  807. 

Hamlett,  35  Ark.  538.  ■  K-  Code  1874,  ch.  120,  59  19-66. 

*  Acts  1885,  ch.  134,  IJ  1-3.    This  act,  377 
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§  608.]  landlords'  liens  fog  rent. 

as  assignee,  heir,  executor,  or  administrator,  may  distrain  for  the 
same,  either  personally  or  by  his  bailiff. 

A  distress  may  be  made  either  during  the  demise  or  afterward, 
while  the  tenant,  or  any  person  coming  into  possession  by  or 
under  him,  shall  continue  to  hold  the  demised  premises,  and  the 
title  to  said  premises  shall  remain  in  the  person  to  whom  the 
rent  accrued,  or  his  beira,  devisees,  executors,  or  administrators, 
or  be  in  his  immediate  reversioner  or  remainder-man. 

A  distress  may  be  as  well  of  the  grain,  grass,  and  other  pro- 
duce found  upon  the  premises  out  of  which  the  rent  issues,  or 
upon  which  it  is  charged,  whether  growing  or  severed,  in  sheaves, 
stacks,  or  otherwise,  hb  the  horses,  cattle,  and  other  goods  and 
chattels  being  upon  said  premises ;  except  goods  and  chattels  not 
the  property  of  the  tenant,  but  being  in  his  possession  in  the 
way  of  his  trade,  or  upon  the  said  premises  in  the  regular  coarse 
of  any  occupation  or  business  there  carried  on,1  which  exception 
shall  extend  to  horses  and  carriages  at  a  livery-stable,  to  prop- 
erty of  boarders  in  a  boarding-house,  and  to  the  beasts  of  a 
drover  depastured  while  paasing  through  the  county,  as  well  as  to 
the  more  obvious  cases  of  exemption  at  common  law ;  also  except 
stoves  not  the  property  of,  but  hired  by,  the  tenant,  and  beasts 
not  tne  property  of  the  tenant,  escaping  into  the  said  premises 
through  defect  of  fences,  which  the  tenant,  or  his  landlord,  was 
bound  to  repair. 

If  the  tenant,  either  during  his  term  or  estate,  or  after  the  end 
thereof,  remove  his  goods  and  chattels,  or  any  of  them,  from 
the  said  premises  without  payment  of  the  rent  due,  or  growing 
due,  for  the  said  premises,  and  without  license  from  the  land- 
lord or  his  agent  in  writing  under  his  hand,  the  goods  and  chat- 
tels so  removed,  unless  sold  fairly  for  a  valuable  consideration 
and  delivered  to  the  buyer,  shall  be  liable,  wherever  found,  to  be 
distrained  for  said  rent  for  forty  days  after  the  removal,  or,  if  the 
rent  be  not  in  arrear  at  the  time  of  the  removal,  for  forty  days 
after  the  rent  shall  become  in  arrear. 

The  person  on  whose  demand  a  distress  is  made  has  a  special 
property  in  the  things  distrained  until  replevin  or  sale  thereof, 

*  The  goods  of  a  sub-tenant,  removed  tresa,  on  a  warrant  at  the  suit  of  the  land- 

from  the  demised  premises  after  the  ex-  lord  against  the  original  tenant,  for  rent 

tion  of  ihe  term,  are  not  liable  to  dis-  in  arrears.    New  v.  Pvle,  2  HonsL  9. 
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8TATUT0BT   PBOVJSIONS  AND  ADJUDICATIONS.  [§  609. 

so  that  be  may  take  the  same  wherever  found,  and  recover  dam- 
ages for  carrying  away  or  injuring  them. 

If  the  property  distrained  be  not  replevied  within  five  days 
after  written  notice  to  the  tenant  of  the  property  distrained,  and 
the  cause  of  the  distress,  it  must  be  appraised  at  its  true  value. 

After  the  expiration  of  six  days  from  the  day  of  appraising  the 
property,  it  may  be  sold  at  public  vendue  to  the  highest  bidder, 
first  giving  at  least  six  days'  notice  of  the  pale. 

If  the  goods  and  chattels  of  a  tenant  be  seized  npon  execu- 
tion or  attachment,  they  are  liable  for  one  year's  rent  of  the 
premises  in  arrear,  or  growing  due,  at  the  time  of  the  seizure,  in 
preference  to  such  process.  A  prior  distress  of  such  goods  for 
rent  in  arrear  does  not  preclude  the  landlord  from  such  prefer- 
ence.1 

609.  District  of  Columbia.3  —  The  landlord  has  a  tacit  lien 
npon  such  of  the  tenant's  personal  chattels  on  the  premises  as 
are  subject  to  execution  for  debt,  to  commence  with  the  tenancy 
and  continue  for  three  months  after  the  rent  is  due,8  and  until 
the  termination  of  any  action  for  such  rent  brought  within  the 
said  three  months. 

This  lien  may  be  enforced,  —  First.  By  attachment,  to  be 
issued  npon  affidavit  that  the  rent  is  due  and  unpaid,  or,  if  not 
due,  that  the  defendant  is  about  to  remove  or  sell  all  or  some 

>  After  execution  has  been   levied  on  section  of  ihe  atatme  abolishes  the  com- 

the  tenant's  goods,  the  landlord  cannot  roon  law  right  of  the  landlord  to  distrain 

distrain  on  a  portion  of   them,  and  take  for  rent.    The  statute  is  a  substitute  for 

the  proceeds  of  a  sale  of  them  on  a  claim  the  right  abolished.     Wsllach  c.  Chealej, 

of  *  balance  due  him  for  the  preceding  3  Mack.  209.    See,  alio,  on  this  statute, 

year,  and  then  claim  an  entire  year's  rent  Fowler  p.  Kapler,  15  Wall.  328;  Webb  v. 

out  of  the  sale  of  the  residue  on  tbe  exe-  Sharp,  13  Wall.  14 ;  Beall  v.  White,  94 

cuiion,  for  the  current  fear.    Hopkins  v.  U.  S,  382. 

Simpson,  3  Houst.  90.     See,  also,  State  ».        *  Where  the  tenant's  chattels  hare  been 

Vande? er,  2  Harr.  397 ;  Biddle  ».  Biddle,  sold  by  virtue  of  an  assignment  for  the 

9  Harr.  639.  benefit  of   his  creditors,   tbe    landlord's 

If,  at  en  execution  sale  of  the  tenant's  claim  npon  the  fund,  to  the  extent  of 
gooda,  tbe  landlord  buys  in  the  unexpired  three  months'  rent,  has  priority  over  tbe 
term,  he  is  not  entitled  to  a  year's  rent  claims  of  simple  contract  creditors.  Fox 
e  of  sale,  to  be  v.  Davidson,  1  Mack.  10!. 
of  it,  in  prefer-  The  lien  is  for  the  periodical  rent  lic- 
ence to  ihe  execution  creditor,  but  he  is  cruing  when  the  levy  is  made,  bnt  not  for 
entitled  lo  tbe  rent  growing  dne  up  to  the  succeeding  periods,  during  which  the  offi- 
lime  of  the  purchase  of  the  term.  Gauss  cer  keeps  the  goods  npon  the 
d.  Richardson,  4  Houst.  222.  Harris  c.  Dam  man  n,  3  Mack.  9a 

*  B,  S.  1874,  §5  678,  679.    The   fits'. 
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§  610.]  landlords'  liens  fob  bent. 

part  of  said  chattels ; ]  or,  Second.  By  judgment  against  the 
tenant  and  execution,  to  be  levied  on  said  chattels  or  any  of 
them,  in  whosesoever  hands  they  may  be  found  ; a  or,  Third.  By 
action  against  any  purchaser  of  any  of  said  chattels  with  notice 
of  the  lien,  in  which  action  the  plaintiff  may  have  judgment  for 
the  value  of  the  chattels  purchased  by  the  defendant,  but  not 
exceeding  the  rent,  arrear,  and  damages.8 

610.  Florida.4  —  Every  person  to  whom  rent  may  be  due  has 
a  lien  upon  the  property  found  upon  or  off  the  leased  premises 
rb  follows:  1.  Upon  agricultural  products  raised  on  the  land 
leased  or  rented  for  the  current  year.  This  lien  shall  be  superior 
to  all  other  liens,  though  of  older  date.     2.  Upon  all  other  prop- 

1  If  the  rem  is  payable  monthly,  the  lien  be  seized  mnd  Bold  upon  execution  by 

landlord   may    issue   bis    attachment   for  anotlier  creditor,  the  landlord   may  more 

rent  which  will  be  due  and  payable  for  the  the  court  out  of  which  the  execution  i«- 

month  during  a  part  of  which  the  tenant  sued  for  an  order  for  the  payment  of  the 

occupied  the  promises.    Joyce  v.  Wilken-  rent  out  of  the  proceeds  of  the  sale.    This 

ning,  1  MacAr.  567.  motion  may  be  made  at  any  time  before 

*  The  landlord  has  no  right  to  an  at-  the  money  ia  paid  over,  the  officer  being 
tachment  against  the  tenant's  chattels  bound,  on  notice  from  the  landlord,  to 
which  hare  been  removed  from  the  prem-  retain  the  money.  Gibson  v.  Gantier,  1 
ises  before  the  rent  fs  due.    His  remedy  Mack.  35. 

is  by  judgment  against  the  tenant  and        *  R.  S.  IBB!,  j  1761.    Formerly  there 

execution,  to  be  levied  upon  such  chattels  was  no  lien  for  rent  until  a  warrant  of 

or  any  of  them,   in   whosesoever  hands  distress  was  issued.    Patterson  v.  Taylor, 

they  may  be  found.    Wallach  v.  Cbesley,  IS  Fla.  336. 

9  Mack.  209.     The  statute  provides  for        The  statute  is  not  restricted  to  rents  of 

several  conditions  of  thing*;  "Firgt,  when  agricultural  lands,  bat  applies  to  all  rental 

the  rent  is  due ;  and,  next,  when  the  rent  of  real  property.    Jones  tt.  Fox,  S3  Fla. 

ia  not  yet  matured.   When  the  rent  isdne,  454,2  So.  Rep.  700;  Fox  v.  Jones, 26  Fla. 

the  lien  may  be  enforced  by  an  attach-  276,  8  So.  Rep.  449. 
meat  Issued  upon  an  affidavit  that  the  rent        The  lien   given    by  the  statute   ia  a 

is  due  and  unpaid.    There  is  no  trouble  charge  upon  the  property  of  the  tenant, 

about  that.    But  it  will  occur  to  anybody  and  the  landlord  cannot  be  deprived  of 

that  the  tenant  may,  just  before  the  ma-  his  lien  at  the  will  of  the  tenant  by  as* 

tnrity  of  his  rent,  and  in  order  to  avoid  signing  the  goods,  in   the  house  rented, 

compulsory  payment  of   it,  remove  his  to  a  third  party.    Campbell  Manuf.  Co. 

chattels,  or  change  the  property  in  them.  o.  Walker,  23  Fla.  41!,  422,  I  So.  Rep. 

To  meet  that  contingency,  it  is  farther  69 ;  Fox  v.  Jones,  26  Fla.  S76,  8  So.  Rep. 

provided  that,  even  before  the  rent  is  due,  449. 

if  the  landlord  will  make  affidavit  that  The  landlord's  lien  for  rent,  and  also 
the  tenant  is  about  to  remove  or  sell  all  his  lien  for  advances,  may  be  enforced  by 
or  soma  part  of  his  chattels,  the  attach-  a  single  distress  warrant  covering  both 
ment  may  issue.  And  tboee  are  the  only  claims.  Blanchsrd  v.  Raines,  20  Fla.  467. 
two  cases  provided  for  in  the  statute,  in  A  seizure  of  the  property  in  the  tenant's 
which  sn  attachment  is  the  remedy  in-  possession  is  a  sufficient  notice  of  the  pro- 
tended."   Per  Cox,  C.  J.  ceeding.    Blanchard   v.   Raines,  20  Fla. 

*  If  the  goods  subject  to  a  Isndlord't  467. 
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STATUTOBY  PBOVISIONB  AND  ADJUDICATIONS.  [§  611. 

erty  of  the  lessee,  or  his  sub-lessee  or  assigns,  usually  kept  on  the 
premises.  This  lien  shall  be  superior  to  any  lien  acquired  sub- 
sequent to  the  bringing  of  such  property  on  the  premises  leased. 
3.  Upon  all  other  property  of  the  defendant.  This  lien  shall 
dute  from  the  levy  of  the  distress  warrant. 

Landlords  also  have  a  lien  on  the  crop  grown  on  rented  land 
for  rent  for  the  current  year,  and  for  advances  made  in  money, 
or  other  things  of  value,  whether  made  directly  by  them  or  at 
their  instance  and  request  by  another  person,  or  for  which  they 
have  assumed  the  legal  responsibility,  at  or  before  the  time  at 
which  such  advances  were  made,  for  the  sustenance  or  well-being 
of  the  tenant  or  his  family,  for  preparing  the  ground  for  culti- 
vation, or  for  cultivating,  gathering,  saving,  handling,  or  prepar- 
ing the  crop  for  market ;  and  they  shall  have  a  lien  also  upon 
each  and  every  article  advanced,  and  upon  all  property  purchased 
with  money  advanced,  or  obtained  by  barter  in  exchange  for 
any  articles  advanced,  for  the  aggregate  price  or  value  of  all  such 
property  or  articles  so  advanced ;  and  such  liens  upon  the  crop 
shall  be  of  equal  dignity  with  liens  for  rent,  and,  upon  the  articles 
advanced,  shall  be  paramount  to  all  other  liens.1 

The  lien  is  enforced  by  a  distress  warrant  directed  to  the  exec- 
utive officer  of  the  court.  This  is  issued  upon  an  affidavit  stating 
the  amount  or  quantity  and  value  of  the  rent  due,  and  whether 
it  is  payable  in  money,  cotton,  or  other  agricultural  product  or 
thing.  If  the  property  levied  upon  be  not  replevied  and  the 
defendant  has  not  appeared  within  ten  days,  it  is  sold,  and  the 
proceeds  applied  to  the  payment  of  the  lien  claim  and  costs.9 

611.  Georgia.8  —  Landlords  have  a  special  lien  for  rent  on 
crops  made  on  land  rented  from  them,  superior  to  all  other  liens 
except  liens  for  taxes,4  to  which  they  shall  be  inferior,  and  shall 

i  R.  8.  1892,  j  1TS3.  to  this  statute  the  landlord  bad  no  lien 

1  R.  S.  1892,  39  1764-1770.    If  the  ten-  except  by  contract  on  the  crop  nntil  the 

ant  claims  that  certain  property  is  exempt  lerj  of  a  distress  warrant. 
From  levy  and  sale,  the  question  should         *  Saulslury  v.  McKellar,   59  Ga.  301. 

be  fettled  in  law.    The  landlord  cannot  This  lien  is  superior  to  an  agreement  be- 

invoke  the  aid  of  a  court  of  equity  to  tweou  the  tenant  and  one  who  cultivated 

enforce   his   lien,     fiajnes   v.  McGeehee,  the  premises  with  him  on  shares,  whereby 

17  Fla.  159.     The  affidavit  is   equivalent  the  latter  wm  to  have  all  the  cotton  to  be 

to  a  declaration.    Smoot  v.  Strauss,  SI  raised  thereon.     Alston  v.  Wilson,  64  Ga. 

Fla.  611.  482. 

■Code   1882,   §§   1977,   1978;  Act  of        The  tenant  is  notenlitled  to  anjexemp- 

W3 ;  Amended  Laws  1889,  p.  71.    Prior  lion  out  of  the  crop  till  the  rent  of  the 
381 
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§  611.]  landlords'  liens  for  rent. 

also  have  a  general  lien  on  the  property  of  the  debtor  liable  to 
levy  and  sale,  and  such  general  lien  shall  date  from  the  time  of 
the  levy  of  a  distress  warrant  to  enforce  the  same.1  Snch  gen- 
eral lien  of  landlords  shall  be  inferior  to  liens  for  taxes  and  the 
general  and  special  lien  of  laborers,  but  shall  rank  with  other 
liens,  and  with  each  other,  according  to  date,  the  date  being  from 
the  time  of  levying  a  distress  warrant  as  aforesaid.  The  special 
liens  of  landlords  for  rent  shall  date  from  the  maturity  of  the 
crops  on  the  lands  rented,  unless  otherwise  agreed  on,  but  shall 
not  be  enforced  by  distress  warrants  until  said  rent  is  due,  nnless 
the  tenant  is  removing  his  property,  or  when  other  legal  process 
is  being  enforced  against  said  crops,  when  the  landlord  may,  as 
provided  elsewhere  in  this  code,  enforce  said  liens,  both  general 
and  special.3 

land  upon  which  (he  cmpni  raised  is  the  debt  became  due.    It  is  not  necessary 

paid.    Davin  v.  Meyers,  41  Ga.  95.  to  set  out  the  property  on  which  the  liea 

This  special  lien  can  be  enforced  only  is  claimed.  Ware  e,  Blalock,  72  Ga.  804 ; 
by  diitren  warrant.  The  title  to  the  crop  Scruggs  u.  Gibson,  40  Ga.  511. 
Is  nut  in  the  landlord,  and  therefore  he  *  An  ordinary  distress  for  rent  implies 
cannot  sue  for  it  in  trorer,  or  for  its  valne  that  the  plaintiff  is  the  landlord.  An  sa- 
in assumpsit.  Worrill  v.  Barnes,  57  Ga.  signee  can  succeed  to  a  landlord's  lien 
404  j  Culclough  n.  Muihie,  7ii  Ga.  394,  4  only  by  an  as>i;;ninent  of  ihe  same  in 
8.  E.  Rep.  762.  writing.    Code,  §   1996;  Driver  t>.  Max- 

Beforelhe  landlord  can  assert  bis  lien  well,  56  Ga.  it.  Wiihoot  such  assign- 
on  a  crop,  he  must  prove  that  it  was  merit,  the  right  to  enforce  ibe  Hen  re- 
raised on  the  rented  land.  The  burden  of  mains  in  the  landlord.  If  the  proceeding 
this  proof  is  upon  him.  Saul»bury  v.  be  by  an  assignee,  both  the  contract  and 
McKell.tr,  55  Ga.  322.                          '  the  assignment  must  be  set  out  or  de- 

l  When  the  hire  of  animals  or  other  scribed  in  the  affidavit.  Lathrop  r.  Clew- 
personalty  upon  a  furm  is  included  in  the  is,  63  Ga.  282.  Inasmuch  aa  the  land- 
rent  Tor  the  whole,  ihe  entire  sum  ia  rent,  lord'a  special  lien  dates  from  the  maturity 
and  may  be  collected  by  di -tress.  La-  of  the  crop,  and  his  general  lien  from  the 
tbrup  o.  Clewis,  83  Ga.  28!.  levy  of  a  distress  warrant,  n  mere  transfer 

An  affidavit  to  enforce  the  special  lien  of  a  note  given  for  rent,  which  transfer 

should  allege  a  demand   and  refusal  to  ia  made  in  writing  before  either  of  these 

nay  the  rent.    Hill  v.  Reeves,  57  Ga.  31  ;  events  happens,  is  not  an  assignment  of 

Laihrop  v.  Clew.*,  63  Ga.  182.    Thia  ia  any  lien.    Lathrop  v.  Clewis,  63  Ga.  IS*. 

not  necessary  in  case  of  a  general  lien.  Under  the  Act  of  September  27,  18?3, 

Buffinuton  r.  llilley,  55  Ga.  655.  a  special  lieu  for  rent  arista  in  favor  of 

The  h  fliil  a  tit  to  foreclose  ihe  landlord's  the  transferee  of  a  rent  note  when  the 

lien  for  supplies  is  sufficient  if  it  seta  out  crop  matures,  if  the  transfer  was  made  ia 

fully  the  relation  of  landlord  and  tenant,  writing  before  such  maturity.    Andrew  r. 

states  that  the  landlord  furnished  the  ten-  Stewart,  81  Ga.  53,  7  S.  E.  Hep.  169. 

ant  with  supplies  to  make  a  crop  for  a  par-  If  the  tenant  is  removing  his  property, 

ticulsr  year,  slates  the  amount  claimed,  the  landlord  may  distrain  before  the  rent 

and  a  demand  and  refusal  to  pay  after  is  due.    Bosenatein  t>.  Forester,  57  Ga.  94. 
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STATUTOM  PBOVIMONS  AND  ADJUDICATIONS.         [§  611. 

Landlords1  famishing  supplies,  money,  farming  utensils,  or 
other  articles  of  necessity  to  make  crops,  and  also  all  persona 
furnishing  clothing  and  medicines,  supplies,  or  provisions  for  the 
support  of  families,  or  medical  services,  tuition,  or  school-books, 
have  the  right  to  secure  themselves  from  the  crops  of  the  year  in 
which  such  things  are  done  or  furnished,  upon  such  terms  as  may 
be  agreed  upon  by  the  parties  with  the  following  conditions:1  — 

1.  The  liens  shall  arise  by  operation  of  law  from  the  relation 
of  landlord  and  tenant,  as  well  as  by  special  contract  in  writing, 
whenever  the  landlord  shall  furnish  the  articles  enumerated  in 
said  section,  or  any  one  of  them,  to  the  tenant,  for  the  purposes 
therein  named. 

2.  Whenever  said  liens  may  be  created  by  special  contract  in 
writing,  as  now  provided  by  law,  the  same  shall  be  assignable  by 
the  landlord,  and  may  be  enforced  by  the  assignees  in  the  man- 
ner provided  for  the  enforcement  of  such  liens  by  landlords. 

3.  They  shall  only  exist  as  liens  on  the  crop  of  the  year  in 
which  they  are  made,  and  may  he  foreclosed  before  the  debt  is 
due,  if  the  tenant  is  removing,  or  seeking  to  remove,  bis  crop 
from  the  premises. 

4.  Every  person  giving  a  lien  under  this  section,  having  pre- 
viously given  a  lien  or  liens  under  it,  or  any  other  lien,  shall, 
when  giving  a  new  lien  under  this  section,  on  the  same  property, 
to  another  person,  inform  such  person,  if  interrogated  as  to  the 
facts,  of  the  amount  of  suoh  lien  or  liens,  and  to  whom  given.8 

1  If  ■  landlord  having  a  lien  for  bis  it  does  not  matter  that  the  tenant  hae 

rent  and  a  Hen  for  supplies  assigns  the  joined  him  In  a  Joint  and  several  note  for 

latter  liBD  for  the  purpose  of  enabling  the  tbe  price.    If,  however,  the  tenant  is  the 

tenant  to  procure  supplies  of  the  assignee,  real  purchaser  in  the  first  instance,  there 

and  tbe  supplies  are  furnished  by  the  as-  is  no  lien.     Scott  v.  Ponnd,  61  Gu.  579 ; 

signee  on  the  faith  of  this  lien,  Ihe  land-  Swann  v.  Morris,  S3  Gil  143,  9  S.  E.  Rep. 

lord  i*  estopped  from  attacking  the  valid-  707.    An  assignee  of  a  note  by  a  tenant 

ity  of  the  lien  in  tbe  hands  of  the  assignee,  to  his  landlord  may  enforce  the  lien.  Mer- 

Zachr;  v.  Stewart,  ST  Ga.  31S.  cer  ».  Cross,  79  Ga.  43!,  9  S.  E.  Hep.  MS. 

In  order  to  have  a  lien  for  supplies,  tbe  *  Hie  lien  may  be  enforced  as  provided 

landlord  himself  most  furnish  them.    He  in  §  1991,  which  is  a  general  provision  for 

has  no  lien  by  reason  of  baring  become  Ibe  enforcement  of  liens  upon  personal 

his  tenant's  surety  for  the  price  of  the  property.     See  Chap.  xxiL,  infra. 

articles,  when  these  are  furnished  by  soma  A  landlord  who  has  agreed  to  board  bis 

other  person  directly  to  the  tenant.    The  tenant  may  hove  a  lien  on   the  crop  for 

landlord  may  famish  them  directly  from  such    board.     Jonca  n.  Eu banks,  86  Ga. 

has  own  stores,  or  may  order  them  from  616,  12  S.  E.  Rep.  1065.     See  J  719. 

others  on  bis  credit    He  has  a  Men  if  he  *  Such  person  giving  false  information 

bi  the  real  purchaser  for  the  tenant,  and  883 
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612.  Georgia'  (continued).  Distress  for  rent.1 — The  land- 
lord shall  have  power  to  distrain  for  rent  as  soon  as  the  same  is 
due,  or  before  duo  if  the  tenant  is  seeking  to  remove  his  goods 
from  the  premises.1 

The  landlord's  lien  for  his  rent  shall  attach  from  the  time  of 
levying  his  distress  warrant,  bnt  it  shall  take  precedence  of  no 
lien  of  older  date  except  as  to  the  crop  raised  on  the  premises. 

Any  person  who  may  have  rent  doe  may,  by  himself,  his 
agent  or  attorney,  make  application  to  any  justice  of  the  peace 
within  the  county  where  his  debtor  may  reside,  or  where  his 
property  may  be  found,  and  obtain  from  such  justice  a  distress 
warrant  for  the  sum  claimed  to  be  due,  on  the  oath  of  the  prin- 
cipal, his  agent  or  attorney,  in  writing,  for  the  said  rent,  which 
may  be  levied  by  any  constable,  dnly  qualified,  on  any  property- 
belonging  to  said  debtor,  whether  found  on  the  premises  or  else- 
where, who  shall  advertise  and  sell  the  same,  as  in  case  of  levy 
and  sale  under  execution :  provided,  if  the  sum  claimed  to  be 
due  exceeds  one  hundred  dollars  and  said  warrant  shall  be  levied 
by  a  constable,  it  shall  be  his  duty  to  deliver  the  warrant,  with  a 
return  of  the  property  levied  upon,  to  the  sheriff  of  said  county, 
or  his  deputy,  who  shall  advertise  and  sell  as  now  provided  by 
law  for  sheriffs  sales. 

The  party  distrained  may  in  all  cases  replevy  the  property  bo 
distrained  by  making  oath  that  the  sum,  or  some  part  thereof, 
distrained  for  is  not  due,  and  give  security  for  the  eventual  con- 
au  to  the  facts  aforesaid  shell  be  deemed  a  and  may  distrain.  Harrison  **.  Gnill,  46 
common  cheat  and  swindler,  and,  on  con-  Ga.  437.  A  proceeding  before  a  justice  to 
viction  thereof,  shall  be  punished  aa  pre-  foreclose  a  landlord's  lien  mnat  be  brought 
scribed  in  5  4310  of  the  code.  These  in  the  militia  district  in  which  defendant 
liena  are  hereby  declared  to  be  superior  in  resides  or  has  property.  Jones  v.  Wylie, 
rank  to  other  liens,  except  liens  for  taxes,  83  Ga.  745,  9  S.  E.  Rep.  614.  The  affida- 
the  general  and  special  liens  of  labor-  vit  for  a  distress  warrant  is  amendable, 
en,  and  the  special  liens  of  landlords,  to  Bryant  o.  Merrier,  82  Ga.  409,  9  S.  E. 
which  they  shall  be  inferior,  and  shall,  as  Rep.  166;  Jones  v.  Enbanks,  86  Ga.  616, 
between  themselves  and  other  liens  not  IS  S.  E.  Rep.  1065. 
herein  excepted,  rank  according  to  date.  3  A  tenant  necking  to  remove  from  the 
Code  1B8B,  g  1978,  pi.  5,  6.  premises  any  portion  of  the  commercial 

1  Code  1882,  §§  2*85,  3286,  4089-4084.  crops  before  the  rent  i*  due,  without  hit 
To  justify  a  distress  warrant,  tlia  relation  landlord's  consent,  is  ■abject  to  distress 
of  landlord  and  tenant  must  exist.  Co-  immediately,  no  matter  what  may  be  the 
hen  o.  B  rough  ton,  54  Ga.  S96;  Payne  v.  purpose  or  intent  of  soch  removal.  Daniel 
Holt,  61  Ga.  355 ;  Ferguson  e.  Hardy,  59  v.  Harm,  81  Ga.  479,  10  S.  E.  Rep.  1013  ; 
Ga.  758.  A  tenant  who  sublets  to  another  Jones  o.  Enbanks,  86  Ga.  616,  1!  S.  E. 
stands  in  the  relation  of  landlord  to  him,    Jicp.  1065. 
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demnation  money;  and  in  such  case  the  levying  officer  ahall  re- 
tarn  the  same  to  the  court  having  cognisance  thereof,  which  shall 
be  tried  by  a  jury  as  provided  for  in  the  trial  of  chtima. 

When  property  distrained  may  be  claimed  by  a  third  person, 
the  same  shall  be  claimed  on  oath,  and  bond  given  as  required  in 
cases  of  other  claims,  which  ahall  be  returned  and  tried  as  pro- 
vided by  law  for  the  trial  of  the  right  of  property  levied  upon 
by  execution. 

613.  Illinois.1  —  In  all  cases  of  distress  for  rent,  the  landlord, 
by  himself,  his  agent  or  attorney,  may  seize  for  rent  any  personal 
property  of  his  tenant  that  may  be  found  in  the  county  where 
such  tenant  shall  reside ; 3  and  in  no  case  shall  the  property  of 
any  other  person,  although  the  same  may  be  found  on  the  prem- 
ises, be  liable  to  seizure  for  rent  due  from  such  tenant.8 

The  person  making  the  distress  must  immediately  file  with  a 
justice  of  the  peace,  or  clerk  of  a  court  of  record  of  competent 
jurisdiction,  a  copy  of  the  distress  warrant,  with  an  inventory  of 
the  property.4 

Upon  the  filing  of  such  copy  the  justice  of  the  peace  or  clerk 
isao.es  a  summons  to  the  party  against  whom  the  distress  war- 
rant is  issued,  returnable  as  any  other  summons. 

The  suit  thereupon  proceeds  as  in  case  of  an  attachment. 

The  defendant  may  avail  himself  of  any  set-off  or  other  de- 
fence which  would  have  been  proper  if  the  suit  had  been  for 
rent.6 

1  Annotated  State.  1885,  ch.  80,  ||  16-  leitor.    Gray  v.  RaWEton,  11  111.  527  ;  Em- 

30;   K.  8.  1845,  p.  334.     The  Ststutes  of  men  v.  Reinbarilt,  67  III.  481.     The  dis- 

thia  State  in  regard  to  the  landlord'!  right  treat  can  be  levied  only  upon  property  of 

of  distress  do  not  create  the  right,  bnt  the  tenant  found  In  tbe  count;.     Ubl  v. 

recognise  and  regulate  the   right  which  Pighion,  S5  III.  154. 

existed  by  common  law.    Penny  d.  Little,  *  As  to  requisites  of  allegation,  proof, 

4  HI.  301  ;  Johnson  r.  Pressing,  4  Bradw.  and  practice,  see  Bsrtlett  v,  Sullivan,  87 

579.  III.  219;.  Banh  v.  Ritchie,  1  Brail™.  188  ; 

It  is  not  necessary  that  the  lease  should  Alwood  u.  Mansield,  33  111.  453  j  Cox  ft. 

metre  the  right.    Penny  v.  Little,  4  HI.  Jordan,  86  III.  560, 561. 

301.  *  See  Cox  r.  Jordan,  86  HI.  560 ;  Lind- 

*  Under  this  Btatnto  the  landlord  has  no  ley  0.  Miller,  67  111.  S44  ;  Alwood  v.  Halls- 
lien  upon  the  personal  property  of  the  field,  33  HI.  452.  In  an  action  of  trespass 
tenant  prior  to  the  actual  levy  of  tbe  dis-  by  a  tenant  against  his  landlord  for  an 
treas  warrant  Leopold  v.  Godfrey,  11  illegal  distress,  the  latter,  it  seema,  may 
Diss.  158,  50  Fed.  Bep.  145.  recoup  to  the  extent  of  the  rent  ncpaid, 

■  The   landlord    cannot    distrain    the  although  this  may  not  be  due.    Cutinca 

goods  of  a  stranger  or  a  lib-tenant,  the  v.  Williams,  1 1  Bradw.  73. 
latter  being  liable  only  to  his  immediate 
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§  614.]  landlords'  liens  fob  bent. 

The  judgment  has  the  same  effect  as  in  salts  commenced  by 
summons,1  and  execution  may  issue  thereon,  not  only  against  the 
property  distrained,  but  also  against  the  other  property  of  the  de- 
fendant. Bat  the  property  distrained,  if  the  same  has  not  been 
replevied  or  released  from  seizure,  shall  be  first  sold. 

If  the  property  distrained  is  of  a  perishable  nature  and  in  dan- 
ger of  immediate  waste  or  decay,  and  it  has  not  been  replevied 
or  bonded,  the  landlord  or  his  agent  may,  upon  giving  notice  to 
the  defendant  or  bis  attorney,  if  either  can  be  found  in  the  county, 
or,  if  neither  can  be  found,  apply  to  a  judge  or  master  in  chan- 
cery of  the  court  in  which,  or  justice  of  the  peace  before  whom, 
the  suit  is  pending,  for  an  order  of  sale,  upon  such  time  and  such 
notice,  terms,  and  conditions  as  the  judge,  master,  or  justice  of 
the  peace  shall  think  to  be  for  the  best  interests  of  all  the  parties 
concerned.  The  money  arising  from  such  aale  must  be  deposited 
with  the  clerk  of  the  court  in  which,  or  justice  of  the  peace  be- 
fore whom,  the  suit  is  pending,  there  to  abide  the  event  of  the 
suit. 

The  right  of  the  landlord  to  distrain  the  personal  goods  of  the 
tenant  shall  continue  for  the  period  of  six  months  after  the  expi- 
ration of  the  term  for  which  the  premises  were  demised  or  the 
tenancy  is  terminated.3 

When  the  rent  is  payable  wholly  or  in  part  in  specific  articles 
of  property,  or  products  of  the  premises,  or  labor,  the  landlord 
may  distrain  for  the  value  of  such  articles,  products,  or  labor.3 

The  same  articles  of  personal  property  which  are  by  law  ex- 
empt from  execution,  except  the  crops  grown  or  growing  upon 
the  demised  premises,  shall  also  be  exempt  from  distress  for  rent. 

614.  Illinois1  (continued).     Lien  upon  oropa. —  Every  laud- 

1  See  Clevenger  v.   Dunaway,  84  II).  agricultural  products  and  the  general  per- 

367.                                              .  aonel  property  of  the  tenant. 

1  A  warrant  iaaued  afterward!  ia  illegal  A  lien  ia  given  upon  the  crop*  grown  in 

and  void,  and  affords  no  protection  to  the  any  year  for  the  rent  that  shall  accrue  ilnr- 

officer  levying-  It.     Werner  v.  Ropiequet,  ing  such  year,  bnt  no  specific  lien  ia  given 

44  III.  522.  sb  to  any  other  property  of  tbe  tenant 

*  A  warrant  under  this  section  in  not  xi-  The  giving  of  a  lien  upon  crop*  by  impli- 
cated by  the  use  of  the  term  "damagea"  cation  excludes  the  idea  of  a  lieu  on  any 
tnatead  of  "rent."  Craig  u.  Merime,  16  other  property  of  the  tenant.  Had  den  r. 
Bradw.  214.  Knickerbocker,  TO  III.  677,  22  Am.  Hep. 

*  Annotated  State.  1885,  ch.  80,(3  81,  SO;  Herrono.  Gill,  lit  III.  *47.  The  dia- 
39,  Sfi.  ti  net  ion  was   donbtlsu  owing  to  the  fact 

This  statute  makei  &  distinction  between    that  agriculture  U  the  chief  industry  of 
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STATUTORY   PROVISIONS   AND   ADJUDICATIONS.  [§  614. 

lord  shall  have  a  lien  upon  the  crops  grown  or  growing  upon  the 
demised  premises  for  the  rent  thereof,  whether  the  same  is  pay- 
able wholly  or  in  part  in  money,  or  specific  articles  of  property, 
or  products  of  the  premises,  or  labor,  and  also  for  the  faithful  per- 
formance of  the  terms  of  the  lease.  Such  lien  shall  continue  for 
the  period  of  six  months  after  the  expiration  of  the  term  for  which 
the  premises  were  demised. 

In  all  cases  where  the  demised  premises  shall  be  sublet,  or  the 
lease  is  assigned,  the  landlord  shall  have  the  same  right  to  enforce 
his  lien  against  the  sub-lessee  or  assignee  that  he  has  against  the 
tenant  to  whom  the  premises  were  demised. 

If  the  tenant  abandons  the  premises,  the  landlord  may  seize 
any  grain  or  crops  growing  upon  the  premises,  whether  the  rent 
be  due  or  not.1     He  may  harvest  or  gather  the  crops  and  sell  the 

the  Stale.  It  may  have  been  thought  that  tress  is  not  a  waiver  of  the  lien.  Wetael 
it  could  work  DO  serious  injury  to  trade  if  ».  Mayers,  91  111.  497. 
one  kind  of  property  aloue  were  subject  This  lien  does  not  render  a  purchaser 
to  a  statutory  lien,  but  that  to  extend  thin  of  the  crop*  from  the  tenant  lor  value, 
lien  to  all  the  personal  property  owned  by  without  notice  of  the  lien,  liable  to  the  land  - 
a  tenant  in  the  county  would  Interfere  with  lord  for  their  conversion.  Finney  t>.  Hard- 
it  very  materially.  Morgan  a,  Campbell,  itig,  136  III.  57.1,581,57  S.  E.  Hep.  289,  re- 
22  Wall.  3S1,  390,  per  Davis,  J.  versing  32  111.  App.BS, Craig.  J., dissenting. 

The  levy  of  a  distress  warrant  Is  not  es-  Shops,  J.,  delivering  judgment,  said  :  "It 
aential  to  the  landlord's  right  of  posses-  in  urged  that  the  statute  was  intended  to 
■ion  of  the  property  upon  which  he  has  give  real  security  lo  the  landlord,  and  that 
a  lien  for  rent.  Such  warrant  is  not  bis  the  effect  of  so  construing  the  statute,  as 
exclusive  remedy  for  the  assertion  and  that  the  landlord  shall  not  have  the  right 
protection  of  his  lien.  The  statute  gives  of  action  against  a  Uma  jidt  purchaser, 
him  a  lien  upon  ihc  crop.  The  lieu  does  will  render  the  lien  valueless ;  and  it  can- 
not grow  out  of  the  levy  of  the  distress  not,  therefore,  be  presumed  that  the  legis- 
warranl.  The  landlord  may  take  posses-  latere  intended  to  subordinate  the  lien  to 
aion  of  the  crop,  and  he  may  bold  it  as  the  right  of  an  innocent  purchaser.  The 
against  a  purchaser  from  the  tenant  or  an  force  of  this  argument  is  much  weakened 
attaching  creditor  to  the  extent  of  the  by  the  considerations,  —  First,  that  the 
rent  due  him.  Hunter  o.  Whitfield,  89  landlord  may  pursue  the  properly  and 
III.  2S9;  Wetsel  v.  Mayers,  91  III.  497;  seize  it  under  bis  distress  warrant,  not- 
Tbompson  v.  Mead,  67  111.  395  ;  Mead  v.  withstanding  its  alienation  ;  and,  second, 
Thompson,  78  III.  G2  ;  Miles  v.  James,  36  that  the  landlord  may,  by  the  exercise  of 
111.  399;  Pretty  man  v.  Unlaud,  77  111.  ordinary  diligence,  protect  himself  against 
306.  tbe  threatened  loss." 

The  landlord  is  not  entitled  to  poises-  '  Except  as  so  provided,  property  ten- 
sion as  against  Ihe  tenant  until  tbe  rent  is  not  be  taken  under  a  distress  warrant 
due.  Watte.  Sco  field,  76  111.261.  The  uutilthe  rent  is  due.  Asay  e.  S  parr,  26 
lien  can  only  be  lost  by  waiver,  or  by  fail-  111.  119;  Hare  v.  Sicca!!,  60  III.  3P0; 
ing  io  enforce  it  within  ihe  proper  tine.  Harms  o.  Solem,  79  III.  460 ;  Juhnson  v. 
The  abandonment  of  proceedings  by  dis-  Prnssing,  4  111.  App.  575;  First  Nat. 
Back  u.  Adam  (III.),  28  N.  E.  Hep.  955. 
SS7 


Joogle 


§§  615,  616.]  landlords'  liens  for  bent. 

same,  and  apply  the  proceeds  to  the  payment  of  his  expenses 
and  the  rent.  The  tenant  may  redeem  at  any  time  before  sale 
by  tendering  the  rent  due,  and  the  expenses  of  cultivation  and 
harvesting.1 

If  any  tenant  shall,  without  the  consent  of  his  landlord,  sell  and 
remove,  or  permit  to  be  removed,  or  be  about  to  sell  and  remove, 
or  permit  to  be  removed,  from  the  demised  premises,  such  part  or 
portion  of  the  crops  raised  thereon  as  shall  endanger  the  Hen  of 
the  landlord  upon  euch  crops  for  the  rent  agreed  to  be  paid,  it 
shall  and  may  be  lawful  for  the  landlord  to  institute  proceedings 
by  distress  before  the  rent  is  due,  as  is  now  provided  by  law  in 
case  of  the  removal  of  the  tenant  from  the  demised  premises ;  and 
thereafter  the  proceedings  shall  be  conducted  in  the  same  manner 
as  is  now  provided  by  law  in  ordinary  eases  of  distress  where  the 
rent  is  due  and  unpaid.3 

616.  Indiana.3  —  In  all  cases  where  a  tenant  agrees  to  pay,  as 
rent,  a  part  of  the  crop  raised  on  the  leased  premises,  or  rent  in 
bind,  or  a  cash  rent,  the  landlord  shall  have  a  lien  on  the  crop 
raised  under  such  contract  for  the  payment  of  such  rent;  which 
lien,  if  the  tenant  refuse  or  neglect  to  pay  or  deliver  to  the  land- 
lord such  rent  when  due,  may  be  enforced  by  Bale  of  such  crop, 
in  the  same  manner  as  the  lien  of  a  chattel  mortgage  containing 
a  power  to  sell:  provided  that  nothing  herein  contained  shall 
prohibit  the  tenant,  after  notice  in  writing  to  the  landlord  or  his 
agent,  from  removing  from  such  leased  premises  his  own  part  of 
said  growing  crop,  and  no  more  than  such  part,  and  from  also  dis- 
posing of  the  same  whenever  the  rent  is  to  be  paid  in  part  of  the 
-crop  raised  ;  but  in  other  cases  he  may  remove  not  more  than  one 
half  of  the  crop  growing  or  matured. 

616.  Iowa.4  —  A  landlord  shall  have  a  lien  for  his  rent  upon 
all  crops  grown  upon  the  demised  premises,6  and  upon  any  other 

1  The  landlord's  rights  are  not  affected  1833,   §   IT,    amended   March   It,  1875  ; 

by  notice  from  ihe  tenant  of  his  intention  Kennsid  a.  Harvey,  80  Ind.  37. 

■to  leave.     Hare  i:  Stegatl,  60  111.  380.    See  *  1  R.  S.  1888,  §§  3192,  3193. 

Hammond  v.  Will,  SO  lit.  404.  *  The  lien  attaches  lo  crops  grown  upon 

s  See  Finney  v.  Harding,  13G  111.  573, 27  the  demised  premises  by  a  sab-lessee  of  the 

N.  E.  Rep.  2  83, 291,  where  S  hope,  J.,  qnotes  tenant.     Houghton  v.  Ban  it,  70  Iowa,  31 4, 

and  discusses   this  provision   as  bearing  30  N.  W.  Rap.  577.    The  lien  in  not  di- 

upon  the  landlord's  rights  against  a  bond  rested  by  a  sale  of  the  crops  by  the  tenant, 

Jide  purchaser.  but  the  landlord  may  follow  them  into  the 

8  R.  S.  1881,  %  5224 ;  Act  of  May  30,  bands  of  the  purchaser ;  and   if  he  has 
888 
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BTATUTOBT  PROVISION'S  AND   ADJUDICATIONS.  [§  616. 

personal  property  of  the  tenant  which  has  been  used 1  on   the 
premises  during  the  term,  and  not  exempt  from  execution,  for  the 

consumed  them,  be  is  liable  to  the  land-  well,  9  Iowa,  152.     Tbe  landlord  hat  a 

lord  in  damages.    Holden  v.  Cox,  80  Iowa,  lien  on  property  kept  upon  the  premises 

449,  IS  N.  W.  Rep.  269.  {or  the  purpose  of  Bale,  although  not  used 

l  A  different   rale   applies  to  sales  of  for  any  other  purpose.    The  lien  is  given 

uther  personal  property.     Thus,  if  a  ten-  only  upon   the  property  of   tbe  tenant, 

ant  keeps  a  slock  of  goorla  open  the  de-  The  landlord  baa  no  lien  npon  tbe  prop- 

mised  premises   merely  for  sale,  be    may  erty  of  third  persons,  although  it  be  need 

make  sales  in  the  ordinary  course  of  busi-  by  the  tenant  npon  the  demised  premises 

nesa,  and  tbe  landlord  cannot  follow  tbe  during  the  term   of   the  lease.    Thai,  a 

goods  sold.    Grant  v.  Whitweli,  9  Iowa,  lessor  of  •  hotel  has  no  lien  on  the  prop 

IBS.    In  like  manner  it  is  held  that  the  erty  of  the  lessee's  wife  used  In  furnishing 

landlord's  lien  docs  not  follow  n  tenant's  the  hotel ;  and  if  the  lessee  sells  his  lease 

cow  which  the  tenant  has  sold,  for  it  is  and  the  wife   also  sells  her  furniture  to 

presumed  that  tbe  cow  is  not  kept  solely  the  same  purchaser,  subject  to  a  recorded 

for  nse,  nnt  partly  for  sale.    Neslmt  v.  mortgage  upon  it  which  she  had  given, 

Barttett,  14  Iowa,  4S5.    The  reason  for  and  the  purchaser  takes  possession,  the 

this  distinction  is  taid  to  be  that,  in  the  lessor  has  no  lien  npon  inch  property  a* 

cute  of  the  stock  of  goods,  the  lien  rested  against  the  holder  of  the  mortgage.    Perry 

upon  the  stock  as  a  mass.     When  goods  v.  Waggoner,  68  Iowa,  403. 


a  the  ordinary  course  of  trade, 
they  are  sold  with  the  view  to  replenish- 
ment. The  stock  as  a  mass  ia  preserved, 
and  the  lien-holder  suffers  no  detriment. 
The  same  thing  may  be  mid,  with  some 
(tight  propriety  at  least,  of  the  mass  of 
livestock  with  which  a  farmer  slocks  his  pre; 
farm.    Sales  may  be  made,  but  the  proper    froodi 


The  lien  is  subject  to  the  course  of  busi- 
ness of  the  tenant,  "  so  as  not  to  interfere 
with  sales  of  property  contemplated  by  the 
character  of  the  business  prosecuted  by  the 
tenant,  to  which  the  landlord  is  presumed 
to  have  assented  upon  the  leasing  of  the 
Thus,  a  retail  dealer  may  tell 
tbe  ordinary  course  of   business. 


conduct  of  tbe  farm  requires  the  conli-  free  from  the  landlord's  lien,  and  the  ten- 
nnity  of  tbe  mass.  With  annual  crops  it  ant  of  a  farm  may  sell  marketing,  produce, 
is  different.  Each  year's  sales  and  con-  and  livestock,  which  are  usually  kept  for 
sumption  may  properly  enough  exhaust  the  sale  by  farmer*.  In  such  cases  the  laud- 
mass.  Per  Adams,  J.,  in  Bolden  r.  Cox,  lord's  lien  does  not  follow  the  property." 
60  Iowa,  449,  15  N.  W.  Rep.  369,  Richardson  v.  Peterson,  58  Iowa,  724,  13 
The  property  must  be  actually  need  on  N.  W.  Rep.  63.    In  Grant  V.  Whitweli,  9 


the  premises  to  entitle  tbe  landlor 
lien  thereon  for  rent.  Grant  v.  Whitweli, 
9  Iowa,  153.  Horses  and  wagons  used  in 
connection  with  a  grocery  business  car- 
ried on  upon  the  leased  premises,  but  kept 
in  another  place,  are  not  subject  to  the 
landlord's  lien.  Van  Patten  t>.  Leonard, 
55  Iowa,  520. 

No  lien  is  given  by  the  statute  upon 
notes  and  accounts  due  the  tenant  and 
kept  on  the  premises.  Van  Patten  ».  Leon- 
ard, 55  Iowa,  320. 

The  word  "used"  is  not  employed  in 
the  limited  sense  in  which  it  is  applied  to 
agricultural  implements.     Grant  v.  Whit- 


Iowa,  152,  the  court  said,  in  effect,  that 
the  lien  attached  when  the  property  was 
brought  upon  the  leased  premises,  and 
that  it  secured  the  payment  of  rent  before 
it  became  due.  The  doctrine  of  that  case 
was  approved  in  Garner  v.  Cutting,  31 
Iowa,  547.  In  Martin  v.  Stearns,  52  Iowa, 
345,  3  H.  W.  Rep.  92,  it  was  held  that  the 
lien  given  by  the  statute  attached  from 
the  commencement  of  the  lease  upon  ail 
property  of  the  tenant  then  on  the  leased 
premises,  and  upon  all  Other  property  after. 
wards  brought  thereon,  for  the  rent  of  the 
entire  term.  That  rule  was  approved  in 
Gilbert  t>.  Greanbaum,  56  Iowa,  211,  9  N. 
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§  617.]  landlords'  liens  for  rent. 

period  of  one  year  after  a  year'8  rent,  or  the  rent  of  a  shorter 
period  claimed,  falls  due ;  but  such  lien  shall  not  in  any  case  con- 
tinue more  than  six  months  after  the  expiration  of  the  term. 

The  lien  may  be  effected  by  the  commencement  of  an  action, 
within  the  period  above  prescribed,  for  the  rent  alone,  in  which 
action  the  landlord  will  be  entitled  to  a  writ  of  attachment,  npon 
filing  with  the  proper  clerk  or  the  justice  an  affidavit  that  the 
action  is  commenced  to  recover  rent  accrued  within  one  year  pre* 
vious  thereto  npon  premises  described  in  the  affidavit.1 

617.  Kansas.3  —  Any  rent  due  for  farming  land  shall  be  a  lien 

W.  Rep.  182;  and  Milner  b.  Cooper,  69  purchaser  was  burred.     Nickel  son  v.  Neg- 

Iown,  190,21  N.   W.  Rep.  SS8.     In   Gar-  ley,  Tl    Iowa,  546,  32  N.    W.  Rep.  487. 

ner  u.  Cutting,  33  Iowa,  947,  it  wmb  also  This  remedy  is  purely  statutory,  apd  miut 

held  that  the  landlord  might  have  in  in-  be  strictly  construed.    Merric   c.  Fisher, 

j  a  action  to  prevent  the  acta  of  his  tenant  19  Iowa,  394. 

which  would  destroy  or  impair  the  secu-  An  action  for  rent,  commenced  by  ordi- 
rily  given  by  his  lien.  But  a  landlord  nary  attachment  before  rent  is  due,  cannot 
cannot  enjoin  an  electric  light  company,  be  deemed  an  action  to  effect  a  landlord's 
occupying  hia  land  under  a  lease  for  a  term  lien,  and  the  plaintiff  takes  thereby  only 
of  years,  from  removing  before  the  end  of  such  a  lien  as  an  ordinary  attachment 
the  lease  to  other  premises  within  the  city,  gives.  Clark  v.  Haynea,  97  Iowa,  96,  10 
on  which  the  company  intends  to  continue  N.  W.  Hep.  292.  The  action  under  the 
and  enlarge  ill  business,  the  company  not  statute  to  effect  the  lien  cannot  be  corn- 
being  in  arrears  for  rent,  and  its  property  menced  before  the  rent  is  doe ;  and  if  the 
being  easily  Identified.  The  statute  waa  landlord  needs  to  aid  his  lien  by  prevent- 
not  designed  to  enable  the  landlord  to  do  ing  a  disposition  of  the  property,  he  must 
ranrcthsn  to  protect  thesecurity  which  the  do  so  by  an  application  In  equity  for  an 
law  gave  him.  Carson  v.  Electric  Light  injunction.  Garner  t>.  Cutting,  33  Iowa, 
&  Power  Co.  (Iowa),  91  K.  W.  Rep.  114*.  5*7,  9S3. 

1  It  seems  the  word  "  effected,"  as  used  An  attachment  may  be  issued  against 

by  the  statute,  must  be  regarded  the  same  the  crop  of  a  sub-lessee  grown  upon   the 

as  "enforced,"  for  it  does  not  require  an  lands  demised  to  the  tenant,  In  an  action 

action  to  effectuate  the  Hen.     It  exists  for  by  the  landlord  on  a  proinianory  note  given 

and  daring  the  statutory  period,  although  by  the  tenant  to  secure  the  rent.     Hough* 

no  action   is   brought  to   enforce  it.    If,  ton  a.  Bauer,  70  Iowa,   314,   30  N.  W. 

however,  it  is  detired  to  enforce  the  lien,  Rep.  977. 

then  an  action  is  required.     A  tenantsold  A  mortgagee   of  chattels,  after   being 

certain  wheat  on  which  bis  landlord  had  a  garnished  by  a  creditor  of  the  mortgagor, 

lien.    The  landlord  sued  his  tenant  btfore  may  pay  over  to  the  landlord,  out  of  the 

the  expiration   of  the   six   months    pre-  surplus  in  his  hands,  after  satisfying  the 

scribed,  and  recovered  judgment,  and,  after  mortgage  debt,  the  rent  accrued  upon  the 

the  expiration  of  that  time,  sued  the  pur-  building  in  which   the  goods  were  kept, 

chaser  of  the  wheat  for  the  amount  uf  the  and  which  waa  In  arrear  when  the  mort- 

prior  judgment.    It  was  held  that  the  lien  gagee  took    possession.    Doane  o.  Gar- 

wns  not  effected  by  the  action  against  the  retson,  34  Iowa,  351,  3S4. 

tenant,  and   lliut   the  action  again.t  the  x  Comp.  Laws  1685,  ch.  55,  §5  M-fB. 
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on  the  crop  growing  or  made  on  the  premises.  Such  lien  may  be 
enforced  by  action  and  attachment  therein.1 

When  any  such  rent  is  payable  in  a  share  or  certain  propor- 
tion of  the  crop,  the  lessor  shall  be  deemed  the  owner  of  such 
share  or  proportion,  and  may,  if  the  tenant  refuse  to  deliver  him 
such  share  or  proportion,  enter  upon  the  land  and  take  possession 
of  the  same,  or  obtain  possession  thereof  by  action  of  replevin. 

The  person  entitled  to  the  rent  may  recover  from  the  purchaser 
of  the  crop,  or  any  part  thereof,  with  notice  of  the  lien,  the  value 
of  the  crop  purchased,  to  the  extent  of  the  rent  due  and  damages.3 

When  any  person  who  alia!!  be  liable  to  pay  rent  (whether  the 
same  be  due  or  not,  if  it  be  due  within  one  year  thereafter,  and 
whether  the  same  be  payable  in  money  or  otber  thing)  intends  to 
remove,  or  is  removing,  or  has  within  thirty  days  removed,  his 
property,  or  the  crops,  or  any  part  thereof,  from  the  leased  prem- 
ises, the  person  to  whom  the  rent  is  owing  may  commence  an 
action  in  the  court  having  jurisdiction  ;  and  upon  making  an  affi- 
davit stating  the  amount  of  rent  for  which  such  person  ia  liable, 
and  one  or  more  of  the  above  facts,  and  executing  an  undertaking 
as  in  other  cases,  an  attachment  shall  issue  in  the  same  manner, 
and  with  the  like  effect,  as  is  provided  by  law  in  other  actions.8 

In  an  action  to  enforce  a  lien  on  crops  for  rent  of  farming  lands, 
the  affidavit  for  an  attachment  shall  state  that  there  is  due  from 
the  defendant  to  the  plaintiff  a  certain  sum,  naming  it,  for  rent  of 
farming  lands,  describing  the  same,  and  that  the  plaintiff  claims 
a  lien  on  the  crop  made  on  such  land.  Upon  making  and  filing 
such  affidavit  and  executing  an  undertaking  as  prescribed  in  the 
preceding  section,  an  order  of  attachment  shall  issue  as  in  other 
cases,  and  shall  be  levied  on  such  crop,  or  bo  much  thereof  as  may 

1  Neifert  v.  Ames,  26  Kans.  SIS.  could  be  maintained.     The  landlord  bad 

*  See  Neifert  v.  Ann,  36  Earn.  515.  a  lien  upon  the  whole  crop  (or  tba  pay- 

1  Land  was  rented  to  be  cultivated  in  meat  of  hia  share;  and  was  not  confined  to 

wheat,  the  rent  being  a  share  of  the  crop,  the  remedy  of  replevin  under  §  S3  of  the 

When  the  wheat  was  ripe  the  tenant  har-  act,  but  could  proceed  by  attachment  under 

Tested  and  remored  the  entire  crop  from  j  37.    Tarpy  v.  Peraing,  27  Kani.   745. 

the  premises,  against  the  protest  of  (he  And  nee  Neifert  e.  Ames,  £6  KanB.  SIS. 

landlord,  who  afterwards  commenced  an  Tbe  lien  attaches  to  every  part  of  ibe 

action  against  the  tenant  [or  the  value  of  crop;  nod  if  a  tenant  remove*  any  appre- 

his  share  of  tbe  wheat,  and  at  the  same  ciable  part  of  it,  an  attachment  may  issue. 

time  procured  an  order  of  attachment  to  Tbe  motive  of  the  tenant  is  immaterial. 

be  untied  and  levied  upon  the  entire  crop.  Knowleo  v.  Sell,  41  Kane.  171,  SI  Pac. 

It  was  held  that  the  action  with  the  order  Rep.  103. 
of  attachment  was   rightly  brought,  and 
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be  necessary ;  and  other  proceedings  in  such  attachment  shall  be 
the  same  as  in  other  actions. 

618.  Kentnoky.1  —  Rent  may  be  recovered  by  distress  or  at- 
tachment, but  no  landlord  shall  issue  his  own  distress  warrant. 
When  rent  is  reserved  in  money,3  he  may,  before  a  justice  of  the 
peace,  police  judge,  or  a  judge  of  a  county  court,  make  oath  to 
the  amount  of  rent  due  him  and  in  arrear,  and  thereupon  such 
officer  issues  a  distress  warrant  directed  to  the  sheriff,  marshal,  or 
constable,  authorizing  such  officer  to  distrain  the  personal  estate 
of  the  tenant  for  the  amount  due,  with  interest  and  costs.  The 
personal  estate  of  a  sub-tenant  or  assignee  found  on  the  premises 
is  also  liable  to  distress.  If  the  tenant  has  removed  his  property 
to  another  county,  the  distress  may  be  directed  to  such  county. 

A  distress  warrant  may  issue  although  the  lease  be  not  ended, 
but  only  for  rent  then  due,  and  not  after  the  lapse  of  six  mouths 
from  the  time  it  was  due. 

All  valid  liens  upon  the  personal  property  of  a  leasee,  assignee, 
or  under-tenant,  created  before  the  property  was  carried  upon  the 
leased  premises,  prevail  against  a  distress  warrant,  or  attachment 
for  rent.  If  liens  be  afterwards  created  on  property  upon  which 
the  landlord  has  a  superior  lien,  then,  to  the  extent  of  one  year's 
rent,  whether  the  same  accrued  before  or  after  the  creation  of  the 
lien,  a  distress  or  attachment  has  preference,  provided  the  same  is 
sued  out  in  ninety  days  from  the  time  the  rent  was  due.* 

619.  Kentnoky  (continued) .  Lien  for  rent.  —  A  landlord 
shall  have  a  superior4  lien  on  the  produce  of  the  farm  or  premises 

1  O.  S.  I88S,  cb.  66,  art  3.    As  to  cod-  property  on  which  he  has  a  lieu.    Wil- 

stitntionality  of  the  act,  see  Bnrket  v.  liams  o.  Wood,  2  Mete.  41. 

Boude,  3  Dana,  209.  '  The  lien  is  superior   as  against   the 

*  Distress  is  available  only  when  rent  is  tenant's  creditors,  but  not  as  against  ton 
payable  in  money.  Myers  v.  Mayfleld,  7  fidt  purchasers  who  take  the  property  off 
Both,  311,213;  Poer  v.  Peebles,  1  B.  Mon.  the  premises.  Stone  o.Bohm,  79  Ky.  141. 
1,  3.  The  landlord,  however,  has  priority  over 

*  A  creditor  who  levios  execution  upon  the  tenant's  mortgagees,  whose  liens  hare 
property  subject  to  a  landlord's  lien  must,  been  acquired  after  the  property  has  been 
upon  notice,  tender  the  rent  in  arroar  not  taken  to  the  leased  premises,  to  the  extent 
exceeding  one  yesi.  Craddock  ».  Riddles-  of  one  year's  rent,  if  the  remedy  has  been 
barger,  2  Dana,  209 ;  Burket  v.  Boude,  3  panned  within  the  time  allowed  by  law. 
Dana,  209;  Williams  t>.  Wood,  2  Mete  41.  English  n.  Duncan,  14  Bush,  377  ;  Fuller 
To  render  the  lien  effectual  against  an  v.  Kollerta,  1 6  B,  Mon.  398, 408 ;  William* 
attaching  creditor,  if  the  rent  is  not  dne  at  v.  Wood,  2  Mete.  41. 

the  time  of  such  attachment,  tbe  landlord  The  lien  is  subject  to  the  exemption 
should  sue  out  an  attachment  or  a  distress  statute  of  May  17,  1686.  Rudd  v.  Ford 
warrant  and  have  it  levied  on  tbe  attached     (Ky.),  IS  S.  W.  Bep.  179. 
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rented,  on  the  fixtures,  on  the  household  furniture,  and  other  per- 
sonal property  of  the  tenant,  or  under-tenant,  owned  by  him,  after 
possession  is  taken  under  the  lease ;  hut  such  lien  shall  not  be  for 
more  than  one  year's  rent  due  or  to  become  due,  nor  for  any  rent 
which  baa  been  due  for  more  than  one  hundred  and  twenty  days.1 
But  if  any  such  property  be  removed  openly  from  the  leased 
premises,  and  without  fraudulent  intent,  and  not  returned,  the  lien 
of  the  landlord  shall  be  lost  as  to  it,  unless  the  same  be  asserted 
by  proper  procedure  within  fifteen  days  from  removal.3 

Property  distrained  for  rent,  or  so  much  as  is  sufficient  to  make 
satisfaction,  is  sold  by  the  officer,  unless  within  ten  days  from  the 
day  of  levy  the  demand  be  replevied,  or  by  other  legal  procedure 
a  sale  is  prevented. 

A  distress  for  rent,  at  any  time  before  sale,  may  be  replevied  for 
three  months  by  the  defendant's  giving  a  bond  with  surety. 

620.  Louisiana.8  —  The  lessor  has,  for  the  payment  of  his  rent 
and  other  obligations  of  the  lease,  aright  of  pledge  on  the  movable 
effects  of  the  lessee  which  are  found  on  the  property  leased.1 

1  Under  J  13  of  this  statute  Ihe  land  leased  premises  ia  pledged  for  the  lent. 
lord, In  order  to  prevail  against  other  liens,  Aseiiure  bj  the  landlord,  and  a  release  of 
must  assert  his  rent  claim  in  ninety  days ;  the  seizure  by  the  lessee's  gi Ting  bond, 
and  under  §  13,  to  prevail  against  all  other  does  not  destroy  or  impair  the  privilege, 
right*  and  equities  of  third  person*,  he  Harrison  t>.  Jenks,  23  La.  Ann.  TOT.  The 
must  users  it  in  one  hundred  and  twenty  landlord's  privilege  spring!  from  the  Da- 
day*.  A  distress  warrant  not  issued  within  tore  of  the  debt.  A  seizure  does  not  give, 
the  latter  time  cannot  prevail  against  the  the  privilege,  and  a  release  of  the  seizure 
tenant's  assignee  under  an  assignment  for  does  not  take  it  away.  The  bond  I*  only 
the  benefit  of  hi*  creditors.  Petty  b.  an  additional  security .  The  privilege  still 
Randolph,  8S  Ky.  3S1,  3  S.  W.  Rep.  420 ;  exists  against  the  property.  Harrison  v. 
Loth  d.  Catty,  85  Ky.  S91, 4  3.  W.  Rep.  Jenks,  S3  La.  Ann.  TOT.  See  Conrad  b. 
314.  Fatielt,  29  La.  Ann.  46S. 

1  This  provision  is  a  material  change  The  landlord's  privilege,  for  rent  due 

from  the  statutes  of  8  Anne,  eh.  14,  and  and  for  rent  not  doe,  prevail*  against  a 

2  George  II,  ch.  19,  under  which,  in  order  seizure  by  a  judgment  creditor  of   the 

to  preserve  the  lien  after  removal  of  the  lessee.     Harmon  v.  Juge,  6  La.  Ann.  768  ; 

property,  it  whs  necessary  to  show  that  the  Robinson  ».  Staples,  5  La.  Ann.  712;  Glea 

removal  wu  fraudulent.    Under  the  stat-  son  n.  The  Sheriff,  20  La.  Ann.  266.     The 

ute  of  Kentucky  it  is  immaterial  whether  sheriff  may  bo  ordered  to  retain  in  hi* 

the  removal  be  with  a  fraudulent  intent  or  hands  the  proceeds  of  the  property  sold, 

not.    Stone  v.  Bohm,  73  Ey.  141,  144.  and  inch  order  continues  the  landlord's 

■  R.  Civ.  Code   18T0,  arts.  2705-2709,  privilege  in  force.   New  Orleans  e,  Vaught, 

3218.  12  La.  Ann,  339.    A*  to  the  landlord's 

1  The  lease  need  not  be  recorded.  John,  remedies  in  inch  case,  see  Bobb  e.  Wag- 
gon a.  Tacneaa,  23  La.  Ann.  453,  494.  ner,  5  La.  Ann.  111. 

Furniture  lodged  by  the  lessee  upon  the  The  lessor  is  not  bound  to  enforce  hie 
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In  caao  of  predial  estates,  this  right  embraces  everything  that 
serves  for  the  tabors  of  the  farm,1  the  furniture  of  the  lessee's 
house,  and  the  fruits  produced  during  the  lease  of  the  land  ;  and 
in  case  of  houses  and  other  edifices,  it  includes  the  furniture  of 
the  lessee,2  and  the  merchandise  contained  in  the  house  or  apart- 
ment, if  it  be  a  store  or  shop. 

But  the  lessee  shall  be  entitled  to  retain,  out  of  the  property 
subjected  by  law  to  the  lessor's  privilege,  bis  clothes  and  linens, 
and  those  of  his  wife  and  family ;  his  bed,  bedding,  and  bedsteads, 
and  those  -of  his  wife  and  family ;  his  arms,  military  accoutre- 
ments, and  tools  and  instruments  necessary  for  the  exercise  of 
the  trade  or  profession  by  which  he  gains  his  living  and  that  of 
his  family.8 

This  right  of  pledge  includes,  not  only  the  effects  of  the  princi- 
pal lessee  or  tenant,  but  those  of  the  under-tenant,1  so  far  as  the 
latter  is  indebted  to  the  principal  lessee  at  the  time  when  the 
proprietor  chooses  to  exercise  his  right.6 

A  payment  made  in  anticipation,  by  the  under-tenant  to  his 
principal,  does  not  release  him  from  the  owner's  claim. 

This  vight  of  pledge  affects,  not  only  the  movables  of  the  lessee 
and  under-lessee,  but  also  those  belonging  to  third  persons,  when 

privilege  before  panning  the  lessee's  sure-  gun,  or  other  musical  instrument  hired  for 

ties.    Ledoux  r.  Jones,  30  La.  Ann.  939.  use,  and  not  the  properly  of  the  inmate* 

Agreements  io  (be  lease  whereby  the  or  sab-lessee.    Act  1874,  No.  S3,  p.  I  IB. 

lessee  is  to  repair  are  secured  bj  the  priv-  *  Under-tenant  ■■   the  same  aa  under- 

ilege.     WarSeld  e.  Oliver,  aa  La.  Ann.  lessee.    University  Publishing  Co.  v.  Pif- 

612.  fet,  34  La.  Ann.  603. 

But  on   the  other  hand  the   covenant  *  Goods  of  a  sub-lessee  are  only  liable 

of  a   landlord  to  pay  for   improvement*  to  seizure  for  rent  that  is  past  due.    8a- 

erected  by  a  tenant  does  not  constitute  a  parens  v.  True,  28  La.  Ann.  181 . 

Uen  on  the  premises.    Confiscation  Cases,  If  the  sub-lessee  does  not  disclose  the 

1  Woods,  £21.  title  under  which  he  occupies  the  premises, 

The  lessor  has  no  privilege  on  a  debt  the  lessor's  privilege  wDl  cover  the  goods 

due  the  lessee.    Edwards  v.   Fairbanks,  for  the  whole  amount  of  rent  due.    Simon 

Lonque '■  Dig.  583.  v.  Goldenberg,  IS  La.  Ann.  229. 

But  a  banker's  movable  effects,  subject  If  the  sub-lessee  owes  no  rent  to  the 

to  the  privilege,  embrace  notes,  certificate*  leasee,  the  landlord  cannot  seise  his  goods, 

of  stock,  and  the  like,  on  the  premises.  Kittridge  n.  Ribas,  18  La.  Anu.  TIS;  Si- 

Matthews  v.  Creditors,  10  La,  Ann.  718.  mon  r.  Goldenberg,   15   La.    Ann.  229 ; 

1  The  lessor's  privilege  extends  to  horses  Powers  v.  Florence,  7  La.  Ann.  924  ;  Wil- 

and  carts  kept  by  the  lessee  on  the  prem-  lace  v.  Smith,  8  La.  Ann.  374.    One  who 
ises.    Bazin  v.  Segura,  9  La.  Ann.  718. 

1  Lalanrie  v.  Woods,  8  La.  Ann.  3SS. 

■  The  lessor  cannot  seise  a  piano,  or- 
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their  goodp  are  contained  in  the  bouse  or  store  by  their  own  con- 
sent, express  or  implied.1 

Movables  are  not  subject  to  this  right  when  they  are  only 
transiently  or  accidentally  in  the  bouse,  store,  or  shop,  such  as 
the  baggage  of  a  traveller  in  an  inn,  merchandise  sent  to  a  work- 
man to  be  made  up  or  repaired,  and  effects  lodged  in  the  store 
of  an  auctioneer  to  be  sold.3 

In  the  exercise  of  this  right,  the  lessor  may  seize  the  objects 
which  are  subject  to  it,  before  the  lessee  takes  them  away,  or 
within  fifteen  days  after  they  are  taken  away,  if  they  continue 
to  be  the  property  of  the  lessee  and  can  be  identified.' 

1  Therefore,  If  poods  of  a  third  person  thai  the  effects  of  a  third  person  are  af- 

be  consigned  by  their  owner  lo  the  leasee,  fected  bj  the  lessor's  privilege  after  their 

to  be  sold  by  the  letter  at  a  price  fixed  by  removal  from  bis  honee   or  (tore.    The 

the  owner,  with  the  agreement  that  the  privilege    mult  be  restricted  a>   against 

leasee  shall  keep,  as  his  compensation,  all  third  parsons  to  the  conditions  imposed  bj 

that  he  should  obtain  above  such  price,  this  article.    Merrick  d.  La  Hache,  27  La. 

and  that  no  rent  should  be  charged,  the  Ana.  87  ;  Silliman  v.  Short,  26  La.  Ann. 

goods  are  affected  bj  the  privilege.  Good-  912  ;  Bailey  u.  Quick,  !B  La.  Ann.  431. 

rich  d.  Bodley,  35  La.  Ann.  523.  The  effects  of  a  third  person  removed 

The  goods  of  a  third  person  who  is  al-  from  the  premises  cannot  be  seized  bj  tha 
lowed  to  occupy  a  portion  of  the  leased  lessor,  even  within  fifteen  days  of  their  re- 
premises  without  rent,  the  lessor's  motive  moral.  Merrick  p.  La  Hache,  27  La.  Ann, 
being  an  expected  benefit  to  his  own  bnsi-  87.  If  a  lessee  not  in  default  for  his  rent 
Decs  from  having  inch  person  in  bit  Son  Be,  transfers  goods  back  to  a  vendor,  and  ob- 
are  subject  to  the  landlord's  privilege,  tains  credit  for  the  price,  and  the  vendor 
University  Publishing  Co.  n.  Pifiet,  34  La.  sells  to  another,  the  lessor's  privilege  is 
Ann.  602.  defeated,  though  the  lessee  was  in  an  em- 

As  to   the  consent  which   makes   the  barrassad  condition  at  the  time,     Smith  v. 

good*  of  a  third  person  liable,  see,  also,  Blois,  8  La.  Ann.  10. 

Twitty  p.  Clarke,  14  La.  Ann.  503.  *  Sugar  and  molasses  manufactured  for 

When  the  lessor's  privilege  has  attached  third   persons  from   cane    belonging    to 

before  a  sale  by  tha   lessee,  the  purchaser  them,  and  grown  on  another  plantation, 

cannot  defeat  a  seizure  by  the  lessor.    Da-  are  not  liable  to  the  landlord's  privilege. 

vis  p.  Thorn s»,  23  La.  Ann.  340.    Other.  Lessen*   v.  Ritcher,   18   La.   Ann.    653; 

wise  if  sale  take  place  before  any  default.  Coleman  v.  Fairbanks,  28   La.  Ann.  93. 

Smith  k.  Blois,  8  La,  Ann.  10,  Nor  on  goods  of  a  third  person  transiently 

Good*  on  the  leased  premises  belonging  stored.    Itea  p.  Burt,  8  La.  Ann.  509,  511. 

to  a  partnership  are  subject  to  the  lessor's  *  A  lessor  who  makes  a  seizure  before 

privilege  where  the  leasee  is  a  member  of  the  rent  is  due  is  not  liable  in  damsges  al- 

the  partnership.    Hynson  v.  Cordukcs,  21  though  the  lessee  had  no  fraudulent  intent, 

La.  Ann.  553.  provided   iho  lessor  acts  withont  malice 

Property  of  a  wife  carrying  on  a  sepa-  and  in  the  honest  belief  or  fear  that  the 

rate  trade  in  a  building  leased  to  husband  lessee  will  remove  his  property  from  the 

is  liable  for  the  rent.    Deslii  u.  Jonc,  6  leased  premises.    Dillon  u.  Porler,  34  La. 

Rob.  292.  Ann.  1100. 

Under  the  rule  that  privileges  are  tricli  The  attempt  of  a  leasee  or  of  his  vendee 

juris,  the  court  is  precluded  from  assuming  to  forcibly  remove  from  the  leased  prem- 
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The  right  which  the  lessor  has  over  the  products  of  the  estate, 
and  on  the  movables  which  are  found  on  the  place  leased,  for  his 
rent,  is  of  a  higher  nature  than  a  mere  privilege.1  The  latter  is 
only  enforced  on  the  price  arising  from  the  sale  of  movables  to 
which  it  applies.  It  does  not  enable  the  creditor  to  take  or  keep 
the  effects  themselves  specially.  The  lessor,  on  the  contrary, 
may  take  the  effects  themselves  and  retain  them  until  he  is  paid.9 

Privileges  on  crops  are  ranked  in  the  order  of  preference:3  — 

1.  Privilege  of  the  laborer.* 

2.  Privilege  of  the  lessor.6 

3.  Privilege  of  the  overseer. 

4.  Pledges  for  advances. 

5.  Privilege  of  furnishers  of  supplies  and  of  money,  and  of  the 
physician. 

When  a  lessor  sues  for  rent,  whether  the  same  be  due  or  not 
due,  he  may  obtain  the  provisional  seizure  of  such  furniture  or 
property  as  may  be  found  in  the  house,  or  attached  to  the  land 
leased  by  him ; 8  and  in  all  cases  it  shall  be  sufficient,  to  entitle 
a  lessor  to  said  writ,  to  swear  to  the  amount  which  he  claims, 
whether  due  or  not  due,  and  that  he  has  good  reasons  to  believe 
that  such  leasee  will  remove  the  furniture  or  property  on  which 
he  has  a  lien  or  privilege  out  of  the  premises,  and  that  he  may  be 

ises  properly  subject  to  the  lessor's  privi-  debt  is  paid  in  whole  or  in  port  by  the  ap- 

lege  is  a  trespass,  sounding  in  damages,  propriation  of  the  entire  proceeds  of  the 
Cooper  d.  Cappel,  29  La.  Ann.  213.            '  property,  he  ban  no  just  ground  of  torn. 

The  privilege  cannot  be  asserted  against  plaint.  Case  i>.  Klopponburg,  27  La.  Ann. 

goods   removed  except  within   the    time  182.     And  see  Cooper  v.  Cappel,  29  La. 

limited.    Langsdorf  a.  Le  Gardenr,  27  La.  Ann.  213. 

Ann.  363  ;  Haralson  v.  Boyle,  22  La.  Ann.  The  lessors  have  the  Erst  privilege  on 

210;    Furuel  v.   Creditors,   8  La.    Ann.  movables  seised  upon  a  plantation,  except 

372;  Carroll ».  Bancker,  43  Ln.  Ann.  1078,  on  the  crops,  upon  which  the  laborers  bars 

1194,  10  So.  Rep.  1S7.  a  preference.    Duplantier  ».  Wilkini,  19 

1  R.  Civ.  Code  1870, art.  3218;  Garret-  La.Ann.112. 

son  v.   Creditors,   1   Rob.  445 ;  Hoey  t>.  <  Act  No.  89  of  1886. 

Heirs,  3  La.  Ann.  704.  *  Under  Act  No.  66  of  1874. 

2  As  against  others  having  a  legal  right  *  The  privilege  of  a  vendor  who  has 
to  the  property,  the  lessor  cannot  detain  delivered  personal  property  is  inferior  to 
the  leasee's  property  continuously;  he  that  of  a  lessor.  Gale's  Succession,  !1  La. 
cannot  prevent  a  sale  of  the  property  on  Ann.  4B7  ;  Harrison  v.  Junks,  23  La.  Ann. 
the  pretence  that  it  would  not  bring  the  707. 

amount  of  his  debt.    Noright  of  hisis  vio-        ■  Code  of  Practice,  1882,  arts.  287,  288. 

lated  by  a  sale  made  in  the  exercise  of  a  As  to  seizure,  when  demand  for  rent  be 

legal  right  of  another  against  the  prop-  made  witbin  the  jurisdiction  of  a  justice 

erty.    If  his  right  is  preserved   and   his  of  the  peace,  see  art.  1125. 
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thereby  deprived  of  bis  lien :  provided  that,  in  case  the  rent  be 
paid  when  it  falls  due,  the  costs  of  seizure  shall  be  paid  by  the 
lessor,  unless  he  prove  that  the  lessee  did  actually  remove,  or 
attempt  or  intend  to  remove,  the  property  out  of  the  premises: 
provided  that,  in  all  cases  of  provisional  seizure  of  furniture  or 
other  property  at  the  instance  of  lessors,  the  lessee  shall  be  per- 
mitted to  have  the  seizure  released  upon  executing  a  forthcoming 
bond  or  obligation  with  a  good,  solvent  security  for  the  value  of 
the  property  to  be  left  in  his  possession,  or  for  the  amount  of  the 
claim  with  interest  and  costs:  provided  further,  that  the  value  of 
the  property  shall  be  fixed  by  the  sheriff,  or  one  of  his  deputies, 
with  the  assistance  of  two  appraisers  selected  by  the  parties, 
twenty-four  hours'  notice  being  previously  given  to  the  lessor  or 
his  counsel  to  select  an  appraiser. 

The  lessor  may  seize,  even  in  the  hands  of  a  third  person,  such 
furniture  as  was  in  the  house  leased,1  if  the  same  has  been  re- 
moved by  the  lessee,  provided  be  declare  on  oath  that  the  same 
has  been  removed  without  bis  consent,  within  fifteen  days  pre- 
vious to  bis  suit  being  brought. 

62L  Maine.1  —  When  a  lease  of  land,  with  a  rent  payable,  is 
made  for  the  purpose  of  erecting  a  mill  or  other  buildings  thereon, 
such  buildings  and  all  the  interest  of  the  lessee  are  subject  to  a 
lien  and  liable  to  be  attached  for  the  rent  due.  Such  attachment, 
made  within  six  months  after  the  rent  becomes  due,  is  effectual 
against  any  transfer  of  tbe  property  by  the  lessee. 

In  all  cases  where  land  rent  accrues  and  remains  unpaid, 
whether  under  a  lease  or  otherwise,  all  buildings  upon  the  prem- 
ises while  the  rent  accrues  are  subject  to  a  lien  and  to  attachment 
for  the  rent  due,  as  provided  in  the  preceding  section,  although 
other  persons  than  the  lessee  may  own  the  whole  or  part  thereof, 
and  whether  or  not  the  land  was  leased  for  the  purpose  of  erect- 
ing such  buildings:  provided,  however,  that  if  any  person  except 
the  lessee  is  interested  in  said  buildings,  the  proceedings  shall  be 
substantially  in  the  forms  directed  for  enforcing  liens  against 
yeasels,  with  such  additional  notice  to  supposed  or  unknown 
owners  as  any  justice  of  the  Supreme  Judicial  Court  orders,  or 

1  Facto™  and  agentn  of  tbe  leasee  nre  vision.  Tupery  v.  Edmondson,  32  L»- 
not  third  person*  in  the  kdh  of  this  pro-      Ana.  1140. 

a  It.  S.  1883,  ch.  91,  §5  36,  37. 
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the  attachment  and  levy  of  execution  shall  not  be  valid  except 
against  the  lessee. 

622.  Maryland.1  Distress  for  rent.  —  A  landlord  or  his 
agent,3  before  levying  a  distress,  must  make  oath  before  a  justice 
of  the  peace  that  the  tenant  is  justly  indebted  in  the  sum  named, 
or  is  entitled  to  a  certain  quantity  or  proportion  of  the  produce 
raised  by  the  tenant,  fur  rent  in  arrear  and  already  due,  and  that 
no  part  of  it  has  been  received  except  the  credits  given.8 

When  the  distress  is  for  grain  or  produce,  the  bailiff  shall 
summon  two  appraisers  to  estimate  the  money  value  of  the  same, 
and  thereupon  the  distress  is  levied  as  in  ordinary  cases,  taking 
the  estimated  value  to  be  the  money  rent.  At  any  time  before 
such  grain  or  produce  is  sold,  the  tenant  may  deliver  the  grain  or 
other  produce,  with  the  expenses  of  the  distress,  whereupon  the 
proceedings  shall  cease.* 

Whenever  property  shall  be  removed  from  premises  which  have 
been  rented,  within  sixty  days  prior  or  subsequent  to  the  time 
when  the  rent  has  or  will  become  due,  and  whether  such  removal 

i  Pub.  G.  L.  1888,  art  S3,   §§  8-21.  of  the  provision  wu  ro  protect  the  tenant 

Certain    property,    specifically   named,  It  from  onerous  and  oppressive  proceedings 

exempt  from  distress.     Pub.   G.  L.  I8SB,  and  from  an  excesaive  distress,   and  thn 

art.  S3,  §  IT.  statute  is  to  receive  a  reasonable  constnic- 

Tbe  properly  of  a  boarder  or  sojourner  lion.     Cros  v.  Tome,  U  Md.  247.     It  is 

In  a  boarding-lioute  ia  exempt  by  the  slat-  not  necessary  to  state  the  terms  of  the 

ate.    But  it  must  be  such  property  si  is  renting,  or  the  items  of  iho  charges  and 

in  the  personal  use  of  the  boarder  or  his  credits.    But  the  account  must  stnte  when 

family,  and  not  such  as  is  in  general  use  the  rent  became  due,  so  that  the  tenant 

by  the  household.    Leitch  v.  Owings,  34  may  be  protected  against  being  called  on 

Hd.  262.    And  aee  Trieber  v.  Knabe,  12  a  accond  time  for  the  same  debt,  and  so 

Md.  491,  71  Am.  Dec  S07.  that  it  may  be  known  that  the  rent  is  ia 

»  What  agency  sufficient:  Giles o. Ebs-  arrear  aod  may  be  collected  by  distress, 

worth,  10  Md.  333 ;  Jean  t>.  Spurrier,  35  Crow  v.  Tome,   14   Md.  247  ;   Butler  b. 

Md.  110.  Gannon,  S3  Md.  333,  316.    No  action  lies 

A  distress  for  rent  is  a  remedy  by  the  for  distraining  for  more  rent  than  is  doe 

act  of  the  party,  and  b  landlord  may  con-  and  in  arrear.     Hamilton  "•  Windolf,  36 

atiiuleany  person  aa  his  bailiff  to  make  it-  Md.  301,  11  Am.  Hep.  491. 

Myers  v.  Smith,  27  Md.  91.     It  is  custom-  *  No  notice  or  demand  preliminary   to 

ary,  however,  to  have  the  warrant  directed  the  levy  of  the  distress  is  necessary;  Of- 

to  a  sheriff,  who  may  execute  it  by  hia  fuu  v.  Trail,  4  liar.  k.  J.  20;  but  there 

deputy.    Myersf.  Smith,  27  Md.  91.  must  be  notice  preliminary  to  the  sale. 

a  If  by  mistake  a  larger  sum  is  alleged  Keller  ».  Weber,  27  Md.  660. 

to  bo  due  than  ie  actually  due,  the  whole  Before  sale  the  goods  must  be  appraised 

distress  is  not  rendered  void,  but  the  land-  by  two  sworn  appraisers.    These  must  be 

lord   may  recover  what  is  actually  due.  reasonably  competent,   but   need  not  be 

Jean  v.  Spurrier,  35  Md.  1 10.    The  object  professional  appraisers.     Cahill  a.  Lee,  SS 

898  Md.  S19. 
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be  by  night  or  day,  it  shall  be  lawful  lor  the  landlord  to  follow, 
seize,  and  sell  such  property,  under  distress  for  the  rent  due,  at 
any  time  within  sixty  days  after  the  time  when  the  rent  becomes 
due :  provided,  that  such  property  shall  not  have  been  sold  to  a 
bond  fide  purchaser  without  notice,  or  taken  in  execution.1 

The  rents  of  real  estate  of  minors,  or  of  leasehold  estates  that 
may  not  be  due  at  the  death  of  such  minor,  shall,  for  the  year  in 
which  such  minor  may  die,  be  paid  to  the  guardian,  who  may 
maintain  distress  or  suit  to  recover  such  rent. 

If  such  guardian  dies  before  the  recovery  of  said  rent,  the  ex- 
ecutor or  administrator  of  such  guardian  may  recover  the  same 
by  distress  or  suit. 

Whenever  any  landlord  shall  give  notice  of  rent  due,  to  the 
sheriff  or  constable  who  may  be  about  to  sell  the  goods  and  chat- 
tels of  his  tenant  under  execution,  there  shall  be  appended  to  said 
notice  an  affidavit  of  the  amount  of  his  rent  claimed  to  be  due. 

623.  Maryland a  (continued).  Lien  on  crops.  —  In  all  cases 
of  Tenting  lands  wherein  a  share  of  the  growing  crops  is  reserved 
as  rent,  the  rent  reserved  is  a  lien  on  such  crops,  which  cannot 
be  divested  by  any  sale  made  by  the  tenant,  or  by  his  assign- 
ment in  bankruptcy  or  insolvency,  or  by  the  process  of  law  issued 
against  the  tenant.1 

In  all  cases  wherein  advances  by  the  landlord  have  been  made 
upon  the  faith  of  the  crops  to  be  grown,  the  rent  reserved,  and 
such  advances  made,  are  a  lien  on  such  crops,  which  shall  not  be 
divested  by  any  sale  made  by  the  tenant,  or  by  any  administrator 
of  a  deceased  tenant,  or  by  the  assignment  of  the  tenant  in  insol- 
vency, or  by  the  process  of  law  issued  against  the  tenant:  pro- 
vided, that  at  the  time  of  the  said  renting  the  contract,  under 
and  by  which  the  said  advances  are  to  be  made,  shall  be  reduced 
to  writing,  duly  attested,  and  executed  by  the  said  landlord  and 
tenant.4 

i  Nub  e.  Clautfce,  IH.1J.  378.  3  Pub.  G.  L.  1 888,  art  53,  §  39. 

Where  ■  recdrer  has.  taken  possession  '  If  the  landlord  receive*  hit  (hare,  be 

of  tbe  tenant**  goods  and  sold  them,  the  cannot,  aa  against  the  tenant's  mortgage 

landlord  ii  not  entiilad  to  a  lien  on  the  of  bfs  share,  aet  up  u  parol  agreement  by 

proceeds  of  such  sale  for  rent  becoming  tbe  tenant  to  let  him  haie  the  entire  crop 

dne  after  the  Bale  and  remoral  of  the  for  arrearages  of  years  befure.     Hopper  e. 

goods  by  the  purchaser,  notwitha landing  Haines,  71  Md.  84,  IB  Atl.  Hep.  19. 

tbis  proriaion.    Oaither  t>.  Stockbridge,  67  *  These  pror'sium  apply  only  to  tho 

Md.  133,  S  Atl.  Rep.  (33.  counties  of  St.  Mary's,  Prince  George's, 
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624.  Minnesota.1  —  The  landlord's  common  law  right  of  dis- 
tress for  rent  in  arrear,  as  modified  by  the  statute  2  William  & 
Mary,  ch.  3,  allowing  the  property  to  be  sold,  existed  in  this  State 
until  the  remedy  was  abolished  by  statute  in  1877.  The  common 
law  of  a  State  or  Territory  which  had  no  political  existence  be- 
fore the  Revolution  is  the  common  law  as  modified  and  amended 
by  English  statutes  passed  prior  to  our  Revolution.3 

626.  Mississippi.8  —  Every  lessor  of  land  shall  have  a  lien 
on  all  the  agricultural  products  of  the  leased  premises,4  however 
.  and  by  whomsoever  produced,  to  secure  the  payment  of  the  rent, 
and  the  fair  market  value  of  all  advances  made  by  him  to  his 
tenant,  for  supplies  for  tenant  and  others  for  whom  he  may  con- 
tract, and  for  his  business  carried  on  upon  the  leased  premises, 
and  this  lien  shall  be  paramount  to  all  other  liens,  claims,  or 
demands  of  any  kind  upon  such  products ; 5  and  the  claim  of  the 
lessor  for  supplies  furnished  may  be  enforced  in  the  same  man- 

Charles,   and    Calvert.      See    Hopper   v.  abandoned  the  premises,  and  th«  loan 

Haines,  71  Md.  64,  IB  Atl.  Rep.  39.  told  the  Cotton  to  defendants.     The  lessor 

1  G.  S.  1891,  S  5449 ;  Dutcher  v.  Cul-  of  the  plantation  waa  held  to  hare  a  lien 

Tcr,  24  Minn.  684.  on  snch  eotlon  for  rent  due  him  from  hia 

s  Cobnrn  t>,  Harvey,  18  Wii.  14T.  lessee.    Hollingsworth  v.  Hill  (Miss.),  10 

>  R.  Code  1830,**  1301,1301.    Section  So.  Bep.  450. 

1301  ii  an  addition  to  the  law  of  landlord  *  The  right  of  the  landlord  to  enforce 

and  tenant,  aa  it  existed  before  the  Code  this  lien  ii  not  prejudiced  or  in  anj  man- 

of  1SS0.     Under  the  Codes  of  18TI   and  ner  diminished  bj  the  termination  of  the 

1837,  the  landlord'*  common  lair  remedy  lease  and  removal  of  the  tenant  from  the 

for  rent  waa  assumed  to  exist,  and  was  demised  premises,  dot  bj  the  removal  of 

regulated  and  modified  by  those  codes,  the  products  from  the  premises.    The  lien 

Fitcgerald  e.  Fowlkcs,  30  Miss.  970.    The  continues  until  it  is  extinguished  by  lapse 

common  law  process  of  distress  was  abol-  of  the  period  prescribed  for  its  enforce- 

ished  by  the  statute,  which  provides  for  a  ment,  just  as  if  there  had  been  no  removal 

summary  method  of  attaching  the  tenant's  of  the  tenant  or  of  the  products.    Fiti- 

property,  and  selling  the  same  to  pay  the  gerald  ».  Fowlkcs,  60  Miss.  370. 

rent  due  by  him.    Marye  p.  Dyche,  42  *  A  third  person  can  assert  his  lien  only 

Miss.  347.  as  subject  to  the  landlord's  lien,  but  the 

An  advance  or  loan  of  corn  in  a  preced-  tenant  can  defeat  a  recovery  of  possession 

ing  year  is  not  within  the  statute.    Lomb-  by  such  third  person  by  setting  up  the 

ley  o.  Oilrntb,  63  Miss.  23, 3  So.  Rep.  77.  landlord's  lien.     McGill  o.  Howard,   SI 

The  lien  may  be  enforced  against  such  Miss.  411.  This  statute  (1873)  took  away 
products  after  their  removal  from  the  the  power  of  the  tenant  to  incumber  the 
premises,  and  prevails  against  a  bond  fidt  crop  so  as  to  impair  the  lien  of  the  land- 
purchaser  for  value.  Newman  r.  Bank,  lord.  Arbuckle  v.  Nelms,  50  Miss.  653  ; 
66  Miss.  333,  3  So.  Rep.  733.  Storm  c.  Green,  SI  Miss.  103.     See,  also, 

A  leasee  of  a  plantation  sublet  a  part  Strauss  v.  Balcy,   58  Miss.  131. 

thereof,  and  his  tenant,  after  making  a  A  guaranty  of  supplies  gives  no  lien, 

crop  of  cotton,  and  before  it  waa  gathered,  Ellis  v.  Jones  (Miss.),  11  So.  Rep.  566. 
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ner,  and  under  the  same  circumstances,  aa  bis  claim  for  rent  may 
be ;  and  all  the  provisions  of  law,  as  to  attachment  for  rent  and 
proceedings  under  it,  shall  be  applicable  to  a  claim  for  supplies 
furnished,  and  Buch  attachment  may  be  levied  on  any  goods  and 
chattels1  liable  for  rent,  as  veil  as  on  the  agricultural  products 
aforesaid. 

The  remedy  is  by  attachment  in  the  nature  of  a  distraint,  and 
sale  of  the  property  after  at  least  ten  days'  notice.1 

Attachment  may  be  made  upon  apprehension  that  the  tenant 
will  remove  bis  effects  from  the  leased  premises.  Attachment 
may  also  be  made  after  such  removal  within  thirty  days  after  the 
rent  becomes  due.8 

If  a  tenant  removes  his  chattels  from  the  premises  leaving  any 
part  of  the  rent  unpaid,  the  landlord  may,  within  thirty  days 
afterwards,  cause  them  to  be  seized  wherever  they  may  be  found, 

1  There  U»  distinction  between  theagri-  bat  a  leisure  of  the  tenut'i  goodi  (or  the 
cultural  products  of  the  leaned  preminl  satisfaction  of  the  rent,  just  as  if  a  judg- 
mid  oihcr  goods  and  chattels  of  the  tenant,  ment  had  been  rendered  therefor.  Towns 
The  statute  creates  a  lien  on  the  former,  v.  Boar  man,  23  Miss.  186;  Canterberry 
and  gives  the  attachment  to  enforce  it,  t>.  Jordan,  27  Miss.  96 ;  Smith  ».  Jones, 
while  only  a  right  to  seize  the  latter  is  65  Mill.  276,  3  So.  Hep.  740.  And  under 
conferred.  Goods  and  chsttelsof  the  ten-  the  statute  an  attachment  is  not  a  mane 
ant,  other  than  agricultural  products  of  nroossa  returnable  into  a  court,  but  is  In 
the  leaned  premises,  are  not  subject  to  a  the  nature  of  a  final  process.  Majtey  b. 
lien  for  rent  or  advances  for  supplies,  and  White,  S3  Miss.  80,  S3.  No  lien  for  rent, 
thej  can  be  seised  only  on  the  premises,  either  by  common  law  or  by  statute,  ex. 
or  off  of  them,  within  the  time  prescribed  iated  in  this  State  prior  to  the  Agricultu- 
by  statute  ;  but  this  limitation  of  time  or  ral  Lien  Act  of  1873.  Arbnckle  v.  Nelma, 
place  is  not  applicable  to  the  agricultural  50  Mies.  556.  The  right  of  distress  by  at- 
products  of  the  leased  premises,  on  which  tachment,  under  the  statutes  of  this  State 
the  landlord  has  a  lien,  with  the  right  to  modifying  the  common  law  of  distress,  ex- 
enforce  It  by  seiiure  under  attachment  ista  not  because  of  any  lien,  bnt  because 
wherever  and  whenever  found.  Henry  r.  of  rent  in  arrear,  or  because  of  a  contem- 
Davis,  60  Hies.  219,  per  Campbell,  C.  J. ;  plated  removal.  Stamps  v.  Gilman,  43 
Fitzgerald  v.  Fowlkes,  60  Hiss.  270.  Hiss.  456  ;  Mat  ye  t>.  Dyche,  42  Hiss.  347. 

See,  further,  as  to  the  natureof  the  lien,  B  R.  C.  §§  1304,  1303.    To  authorise  a 

Westmoreland  e.  Wooten,  SI  Miss.  82S.  distress  on  account  of  apprehension  thai 

The  lien  passes  to  an  assignee  of  the  the  tenant  will  remove  his  property  before 
landlord's  claim  against  the  tenant  for  rent  the  rent  is  due,  the  landlord  must  have 
and  supplies.  Kewman  u.  Bant,  66  Mils,  some  gronnd  for  this  apprehension,  and 
323,  S  So.  Hep.  753  ;  Taylor  ».  Nelson,  64  must  show  this  by  evidence,  else  the  dig- 
Miss.  32-1.  But  an  assignee  is  not  entitled  trees  will  be  wrongful.  Briscoe  v.  HcEl- 
to  the  remedy  by  distress.  Gross  v.  Bart-  v,een,  43  Miss.  556.  The  removal,  more, 
ley,  (6  Hiss.  1 16,  S  So.  Rep.  225.  over,  must  be  such  as  would  endanger  or 

1  11.  C.  1880,  §§  1302, 1303.    A  distress  defeat  a  distress  for  rent.     Stamps  v.  Gil- 
it  of  a  anit,  man,  43  Hiss.  456. 
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as  a  distress  for  the  arrears  of  rent ;  but  no  goods  bo  carried  off 
and  sold  in  good  faith,  before  such  seizure,  shall  be  seized  for 
rent.1 

Distress  may  be  made  after  the  termination  of  the  lease,  pro- 
Tided  It  be  made  within  six  months  afterwards,  and  during  tbe 
continuance  of  the  landlord's  title,  and  during  the  possession  of 
the  tenant.3 

The  distress  must  be  reasonable,  and  must  not  be  removed  from 
the  county.8 

No  goods  or  chattels  found  on  the  demised  premises,  and  not 
belonging  to  the  tenant,  or  to  some  person  liable  for  the  rent, 
shall  be  distrained  for  rent ;  but  a  limited  interest  in  such  goods 
may  be  distrained.  No  person  claiming  title  to  such  property 
shall  avail  himself  of  this  provision,  unless  by  making  and  filing 
an  affidavit  that  the  goods  distrained  are  his  property,  and  not 
the  property  of  the  tenant,  nor  held  in  trust  for  the  tenant, 
and  giving  bond  and  security  in  the  manner  directed  for  the 
tenant.4 

626.  Missouri.5  —  Every  landlord  shall  have  a  lien  upon  the 
crops  grown  on  the  demised  premises  in  any  year,  for  the  rent 
that  shall  accrue  for  such  year,  and  such  lien  shall  continue  for 
eight  mouths  after  such  rent  shall  become  due  and  payable,  and 
no  longer.  When  the  demised  premises,  or  any  portion  thereof, 
are  used  for  the  purpose  of  growing  nursery  stock,  a  lien  shall 

1  H.  C.  I  1306.     To  authoring  a  seizure  enforced  by  process  of  law.     The  landlord 

of  goods  and  chattels  of  tbe  tenant  away  cannot  himself  seise  the  crops.    Knox  v. 

from  tbe  leased   premises,  within   thirty  Hunt,  IS  Mo.  243. 

days  after  their  removal,  it  is  not  necessary  Hy  express  stipulation  in  the  le*ae,the 

thai   the    affidavit  for    attachment  shall  landlord  may  be  authorised  to  take  poa- 

state  that  the  goods  and   chattels   have  session  of  tbe  crop  and  sell  it.    Sheble  r. 

been  removed  from  tbe  premises.    Henry  Cnrdt,  56  Mo.  437. 

v.  Davis,  60  Miss.  SIS.  The  crop  during  the  continuance  of  the 

''  R.  C.  §  1308.  lien  is  not  subject  to  process  of  law  at  the 

1  R.  C.  §  1309.  suit  of  any  other  creditor  of  the  tenant. 

IR.C.J  1317.    A  person  claiming  the  Enox  ».  Haul,  IS  Mo.  243. 

goods  distrained  is  precluded  from  main-  If  the  tenant  abandons  the  crop,  and 

taining  an  action  for  them  if  he  baa  failed  the  landlord  harvests  it,  it  is  not  subject 

to  interpose  a  claim  in  pursuance  of  this  to  seizure   by  a  creditor  of  the  tenant. 

provision.    Paine  v.  Hall's  Safe  4  Lock  Sanders  v.  Ohlhansen,  51  Mo.  163. 

Co.  64  Miss.  US,  1  So.  Rep.  56.  If  there   is    no    indebtedness  for  rent, 

*  R.  S.  18B9,  5  6376.  The  right  of  dis-  though  the  tenant  may  be  otherwise  in- 
tress  for  rent  has  never  existed  In  this  debted  to  the  landlord,  the  tenant  may  die- 
State.    Crocker  v.  Mann,  3  Mo.  331,  333.  pose  of  the  crop.    Brown  v.  Tuner,  60 

Tbe  lien  given  by  statute  can  only  be  Mo.  St. 
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exist  and  continue  on  such  stock  until  the  same  shall  have  been 
removed  from  the  premises  and  sold,  and  such  Hen  may  be  en- 
forced by  attachment  in  the  manner  hereinafter  provided. 

Whether  the  rent  is  doe  or  not,  if  it  will  be  due  within  one 
year,  and  the  person  liable  to  pay  it  intends  to  remove,  or  lias 
within  thirty  days  removed,  his  property  from  the  leased  prem- 
ises, or  attempts  to  dispose  of  it  bo  as  to  endanger  or  delay  tiie 
collection  of  the  rent,  or  when  the  rent  is  due  and  unpaid,  the 
landlord  may,  upon  affidavit  of  the  fact,  obtain  an  attachment  of 
Bach  property,  including  the  crops  grown  on  the  premises.1 

627.  New  Jersey.3  Distress  for  rent.  —  All  distresses  shall 
be  reasonable  and  not  too  great.  No  person  shall  take  any  dis- 
tress wrongfully,8  or  cause  any  distress  to  be  driven  or  conveyed 
out  of  the  county.  No  person  shall  be  distrained  for  any  cause 
whatsoever  by  his  beasts  of  the  plough,  or  sheep,  or  by  the  im- 
plements of  hiB  trade,  while  other  distress  or  chattels  whereof  the 
debt  or  demand  may  be  levied,  or  sufficient  for  the  same,  may  be 
found. 

Where  any  goods  or  chattels  shall  be  distrained  for  any  rent 
reserved  and  due,  and  the  tenant  or  owner  of  the  goods  so  dis- 
trained shall  not  within  ten  days  next  after  such   distress,  and 

1  R.  S.  18S9,  {  6384.    The  landlord  ha*  is  not  exclusive.    The  landlord  ma;  pro- 

a  lien   under  this  statute  on  the  whole  ceed  under  the  general  attachment  law. 

crop.    The  tenant  is  not  prohibited  from  Sanders  v.  Ohlhauseu,  91  Mo.  163;  Price 

remo'ing  an/  portion  of  it,  provided  he  v.  Roetzell,  56  Mo.  900. 
does  not  endanger  the  landlord'!  collec-        The  proceeding  ma;  be  maintained  by 

lion  of  his  rent     This  is  a  question  for  tbs  landlord,  not  only  against  his  imme- 

thc  jury,  to  be  determined  with  reference  diate  lessee,  but  also  against  a  sub-lessee, 

to  the  property  remaining  on  the  prem-  provided   ihe   rent   accrued    during    the 

bra.       Haseltino    v.    Aniheruian,    87   Mo.  term  of   Such  lessee.      Therefore,  where 

410;  Meier  c.  Thomas,  5  Mo.  App.  584.  an   under-tenant  had  removed   a  wheat 

A  lien  nnder  §  3083  for  rent  due  and  crop  from    the   land  within    thirty  daya 

unpaid  maj  be  enforced  nnder  §  SOW  by  next    before    Ihe  commencement   of    the 

attachment,  accompanied  by  the  affidavit  suit  for  an  attachment,  and  while  (he  rent 

required.    Chamberlain  t>.  Heard,  28  Mo.  waa  still  owing  by  the  lessee  to  the  land- 

App.  416.  lord,  it  was  held  that   the  landlord  was 

The  growing  crop  of  a  tenant  may  be  entitled   to   an   attachment    against    the 

attached  by  the   landlord   for  rent  due.  under-tenant's  wheat  for  the  rent  doe  by 

Crawford  o.  Coil,  69  Mo.  988.  the  lessee  to  the  landlord.     Gatroutte  v. 

Though  the  provision  for  attachment  White,   9a   Mo.  237,  4   So.  West.  Rep. 

in  favor  of  the  landlord  was  not  enacted  for  681 . 

the  purpose  of  enforcing  the  lien  upon  the         a  It.  B.  1S77,  p.  308,  Jg  1-14. 
crop  grown  upon  the  premises,  yet  it  may        *  A  landlord  cannot  distrain  for  rent 

be  properly  used  for  that  purpose.    Bub-  unless  he  can  maintain  an  action  for  it. 

bard  e.  Moss,  63  Mo.  647.    This  remedy  Oliver  ■>.  Pbelps,  Spen.  180. 
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notice  thereof,  with  the  cause  of  such  taking,  left  at  the  chief 
mansion-house  or  other  moat  notorious  place  on  the  premises 
charged  with  the  rent  distrained  for,  replevy  the  same,  with  suffi- 
cient security  to  be  given  to  the  sheriff,  according  to  law,  then  in 
such  case,  after  such  distress  and  notice  and  expiration  of  the 
said  ten  days,  the  person  distraining  may,  on  two  days'  notice  to 
the  tenant,  with  the  sheriff  or  under-sheriff  of  the  county,  or 
with  the  constable  of  the  township,  precioct,  or  place  where  such 
distress  shall  be  taken,  cause  the  goods  and  chattels  so  distrained 
to  be  inventoried  and  appraised  by  three  sworn  appraisers,  and 
after  bucIi  inventory  and  appraisement  may  lawfully  sell  at  pub- 
lic vendue  the  goods  and  chattels  so  distrained  (giving  five 
days'  public  notice  by  advertising  the  articles  to  be  sold,  and  the 
time  and  place  of  sale,  in  at  least  three  of  the  most  public  places 
in  the  township  where  such  distress  shall  be  made),  for  the  best 
price  that  can  be  gotten  for  the  same,  towards  satisfaction  of  the 
rent  for  which  the  said  goods  and  chattels  shall  be  distrained,  and 
of  the  charges  of  such  distress,  appraisement,  and  sale,  leaving 
the  overplus,  if  any,  in  the  hands  of  such  sheriff,  under-sheriff,  or 
■constable,  for  the  owner's  use. 

The  landlord  may  seize  in  distraint  sheaves,  cocks,  or  stacks  of 
grain  or  corn,  or  grain  or  corn  loose  or  in  the  straw,  or  flax,  hemp, 
or  hay  in  any  barn,  stack,  or  rick,  and  may  lock  up  the  same  in 
the  place  where  the  same  may  be  found. 

The  landlord  may  seize  as  a  distress  for  arrears  of  rent  any  of 
the  goods  and  chattels  of  his  tenant,  and  not  of  any  other  per- 
son,1 although  in  possession  of  such  tenant,  which  may  be  found 
on  the  demised  premises,  except  such  goods  and  chattels  as  are 
by  law  privileged  from  distress ;  and  also  any  hogs,  horses,  cattle, 
or  stock  of  his  tenant,  and  not  of  any  other  person,  although  in 
possession  of  such  tenant,  feeding  on  the  demised  premises,  or  upon 
any  common  appendant  or  appurtenant,  or  anyways  belonging  to 

1  The  right  of  disireHa  ia  limited  to  the  Goodi  of  a  tenant  on  ibe  premises  ids; 

goods  of  (ho  tenant.    Woodside  <i.  Adams,  be  distrained   although   the    tenant   b*s 

40  N.  J.  L.  417.  made  an  assignment  of  them  under  tbe 

The  goods  of  one  of  several  joint  lessees  insolvent  act.     Hoskins  v.  Paul,  9  N.  J.L. 

ma;  be  distrained.    Hoskins  v.  Paul,  9  N.  110,  IT  Am.  Dec  455.     Otherwise  under 

J.  L.  110,  IT  Am.  Dec.  455.  the  South  Carolina  statute,  J  634, 

Goods  of  which  the  tenant  is  a  joint  There  is  no  lien  on  the  goods  of  the 
owner  with  a  stranger  may  be  distrained  ;  tenant   except  from   the  time  of  actual 
but  only  his  interest  can  be  distrained  and  seizure  under  the  distress  warrant.   Wood- 
sad.    Allen  v.  Agnew,  24  N.  J.  L.  443.  side  v.  Adams,  40  N.  J.  L.  417. 
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the  premises  demised ; '  and  also  to  take  or  seize  any  grain  or  pro- 
dace  whatsoever  growing  or  being  on  the  premises,  as  a  distress 
for  arrears  of  rent,1  and  the  same  to  cat,  dig,  pull,  gather,  make, 
care,  carry,  and  lay  np  in  some  proper  and  convenient  place  on 
the  premises,  and  for  want  thereof  in  some  other  place  to  be  pro- 
cured by  such  lessor  or  landlord  (due  notice  of  such  place  being 
given  to  such  tenant  or  lessee,  or  left  at  his  or  her  place  of 
abode),  and  to  appraise,  Bell,  and  dispose  of  the  same  in  the  time 
and  manner  hereinhef ore  directed:  provided  always,  that  it  shall 
not  be  lawful  for  any  lessor  or  landlord,  at  any  one  time,  to  dis- 
train for  more  than  one  year's  rent  in  arrear,  and  that  such  dis- 
tress mast  be  made  within  six  months  after  the  same  shall  become 
dne,  or,  where  the  rent  is  payable  in  instalments,  then  within  six 
months  after  the  year's  rent  shall  have  become  due. 

If  any  tenant  or  lessee  for  life  or  lives,  term  of  years,  at  will, 
sufferance,  or  otherwise  of  any  lands,  shall  convey  away  or  carry 
off  or  from  such  premises  his  goods  or  chattels,  leaving  the  rent 
or  any  part  thereof  unpaid,  the  landlord  or  lessor,  within  the 
space  of  thirty  day  next  after  such  conveying  away  or  carrying 
off  each  goods  or  chattels,  may  take  and  seize  bucIi  goods  and 
chattels  wherever  the  same  shall  be  found,  as  a  distress  for  the 
said  arrears  of  rent,  and  the  same  to  sell  or  otherwise  dispose  of, 
in  such  manner  as  if  the  said  goods  and  chattels  had  actually 
been  distrained  in  and  upon  such  premises:  provided  always 
that  no  landlord  or  lessor,  or  other  person  entitled  to  Buch  arrears 
of  rent,  shall  take  or  seize  any  such  goods  or  chattels,  as  a  dis- 
tress for  the  same,  which  shall  be  sold  bond  fide,  or  for  a  valuable 
consideration,  before  such  seizure  made,  to  any  person  not  privy 
to  such  fraud.  This  section  shall  extend  to  all  cases  where  rent 
shall  have  accrued  and  ahull  be  unpaid  upon  any  demise  or  con- 
tract hereafter  made,  although  by  the  terms  thereof  the  rent  shall 
not  be  payable.8 

1  By  the  undent  jtnlc  of  law,  the  cattle  not  limited  to  such  as  belongs  exclusively 

of  the  tenant,   being  on   a  common  ap-  10  tlie  tenant.     Guest  v.  Opdyke,  31  N.  J. 

pendant  or   appurtenant  to  the  demised  L.  552,  555.    It  folio**  that  the  lessor's 

piemiieg,  were  not  subject   to  the  land-  right    to  distrain    growing    crops    in    not 

lord's  levy.    This  clause  extends  his  rem.  affected  by  the  sale  of  such  crops  by  the 

<dj  to  socb  property.    Guest  b.  Opdyke,  tenant     Bird  v.  Anderson,  41  N.  J.  L. 

It  N,  J.  L.  SS2,  5SS.  89S. 

'  The  power  of  distress  as  to  produce  *  This   provision  construed  :    Weiss  v. 

"growing  or  being  on  the  premises  "  is  Jahn,  37  N.  J.  L.  93. 
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628.  New  Jersey  J  (continued).  Liens  for  rent.  When  ten- 
ant's iroods  seised  on  execution.  —  No  goods  or  chattels  upon 
any  land  or  tenements  leased  for  term  of  life  or  years,  at  will  or 
otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any  execution, 
attachment,  or  other  process,  nnless  the  party  at  whose  suit  the 
said  execution  or  other  process  is  sued  out  shall,  before  the  re- 
moval of  such  goods  from  the  premises,  pay  to  the  landlord  all 
rent  due  for  the  premises  at  the  time  of  the  taking  such  goods, 
or  which  shall  have  accrued  up  to  the  day  of  the  removal  of  the 
goods  from  the  premises,  whether  by  the  terms  of  lease  the  day 
of  payment  shall  have  come  or  not,  making  a  rebate  of  interest 
on  the  sum,  the  time  of  payment  of  which,  by  the  terms  of  the 
lease,  shall  not  have  come :  provided,  the  said  arrears  of  rent 
do  not  amount  to  more  than  one  year's  rent;  and  in  case  the 
said  arrears  shall  exceed  one  year's  rent,  then  the  said  party  at 
whose  suit  such  process  is  sued  out,  paying  the  landlord  one 
year's  rent,  may  proceed  to  execute  his  process ;  and  the  sheriff 
or  other  officer  is  empowered  and  required  to  levy  and  pay  to 
the  plaintiff  as  well  the  money  so  paid  for  rent  as  the  money  to 
be  made  by  virtue  of  such  process. 

If  the  goods  have  been  removed  from  the  leased  premises  by 
virtue  of  such  process,  the  same  shall  not  be  sold  until  ten  days 

1  Revision    1877,  p.  570,  <jj  4-6.  'The  cation  be  applied  to  the  payment  of  bis 

landlord  must  give  notice  to  tbe  officer  of  rent    ITiscliel  t>,  Keer,  45  N.  J.  L.  SOT. 

tbe  rent  due  him,  before  tbe  remove!  of  This  was  done  as  earl;  m  1718,  under  the 

the  goods.    Ay  res  e.  Johnson,  3   HalM.  Act  B  Anne,  cb.  14,  passed  in  1710;  War- 

119.    If  the  sheriff  wrongfully  proceeds  ing  v.  Dewberry,  1  Str.  97 ;  and  tbe  prac- 

to  sell  and  remove  the  goods  after  such  tice  has  continued  down  to  tbe  present 

notice,  be  is  liable  for  the  tort,  but  the  time.    Hencbett  v.  Kitupson,  a  Wils,  140; 

plaintiff  in  execution  it  not.    Princeton  Central  Bank  t>.  Peterson,  M  N.  J.  L 

Bank  v.  Gibson,  Spen.  138.  668.    If  tbe  rent  be  not  doe,  tbe  landlord 

Aa    to    distress   of  goods  which   have  has  no  right  to  demand  payment  before 

already  been  seized  upon  execution,  see  removal,  except  by  force  of  tbe  statute. 

Newell  d.  Clark,  46  N.  3.  L.  363.  Schenck  v.  Vanneat,  tN.J.L  329. 

A  levy  and  sale  of  the  goods  amount  To  authorise  a  payment  ont  of  the  pro- 

to  a  removal,  whether  the  goods  are  aclu-  cecds  of  an  execution  sale  of  rent  to  tbe 

ally  taken  from  iho  premises  or  not,  for  landlord,  it  must  appear  that  rent  was 

a  sale  effects  the  very  evil  which  the  stat-  due  him  upon  such  a  lease  or  contract  as 

nte  was  designed  to  remedy.    Ryeraon  v.  would  give    him   the   right   to  distrain. 

Quackenhush,  36  N.  J.  L.  236.  Kirkpairick  e.   Caeou,  80  K.  J.  L.  331. 

It  is   proper  practice   for  a  landlord,  The  fact  that  the  rent  is  reserved  to  be 

who  is  entitled  to  have  his  arrears  of  rent  applied  to  a  special  purpose  docs  not  af 

paid  before  the  removal  or  sale  of  goods  feet  its  character  as  rent.     Ryerson  t>. 

levied  on,  to  apply  to  the  court  for  a  rule  Quaekenbush,  26  N.  .1.  L.  136. 
that  the  proceeds  of  the  sale  under  exe- 
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after  such  removal,  and  then  not  unless  the  plaintiff  shall,  be- 
fore the  sale,  pay  to  the  landlord  all  rent  due  tut  above  provided : 
provided  the  landlord  shall,  before  the  expiration  of  the  said  ten 
days  from  the  time  of  Buch  removal,  give  notice  to  the  officer 
holding  the  execution  or  other  process  of  the  amount  of  the  rent 
in  arrear,  and  claim  the  same.1 

No  such  goods  shall  be  removed  from  the  premises  except 
openly  and  in  the  daytime,  and  then  not  unless  the  officer  shall 
at  the  time  of  snch  removal  give  notice  thereof  to  the  defendant, 
or,  in  his  absence,  to  some  person  of  his  family  residing  on  the 
premises. 

629.  New  York,2  —  Distress  for  rent  under  the  common  law 
rules  as  modified  by  statute  prevailed  in  this  State  down  to  1845, 
when  it  was  abolished  by  statute. 

630.  New  Mexico.8 — Landlords  shall  have  a  lien  on  the 
property  of  their  tenants  which  remain  in  the  house  rented,  for 
the  rent  due,  and  said  property  may  not  be  removed  from  said 
house  without  the  consent  of  the  landlord  until  the  rent  is  paid 
or  secured.* 

No  person  is  entitled  to  a  lien  who  has  taken  collateral  security 
for  the  debt. 

To  enforce  the  lien  a  written  notice  may  be  served  on  the 
debtor,  setting  forth  the  amount  of  the  indebtedness  and  the  na- 
ture of  it,  and,  if  the  same  is  not  paid  within  ten  days  after  the 
service  of  such  notice,  the  property  may  be  advertised  by  post- 
ing for  twenty  days  and  then  sold  at  auction.  The  Hen  claimant 
may  bid  for  or  purchase  the  property  at  such  sale. 

The  lien  may  also  be  enforced  by  suit  in  the  ordinary  form, 
and  sale  of  the  property  upon  which  the  lien  has  attached  upon 
execution,  as  in  other  oases.     If  such  property  does  not  satisfy 

1  Before  this  provision  (Act  March  i,  building,  each  occupied  by  a  separate  ten 

1835],  the  landlord  could  not  follow  the  ant,  as  between  the  landlord  and  the  sav- 

goods  beyond  the  demised  premises,  when  oral  tenants  each  apartment  so  occupied 

removed   by  an  officer  by  Tirtne  of  an  ia  a  "house,"  within  the  meaning  of  the 

execution.     Peacock  o.  Ham  mitt,  IS  N.  3.  statute,  and,  when  the  landlord  consents 

L.,  165.  to  a  removal  of  a  tenant's  property  from 

*  William)  n.  Potter,  a  Barb.  316;  a  separate  room  bo  occupied  to  another 
Gould  o.  Rogers,  8  Barb.  503  ;  Van  liens-  loom  in  the  building,  his  lien  for  the  rent 
•elaer  b.  Snyder,  18  N.  Y.  SB9.  of  the  fitst  room  is  lost.    Wolcott  v.  Ash- 

*  Comp.  Law*  18S*,  §§  1537-1346.  enfeltcr  (N.  Max.),  S3  Pac  Rep.  780. 

*  Where  there  are  several  rooms  in  one 
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the  execution,  other  property  of  the  defendant  ma;  be  levied 
upon. 

631.  North  Carolina.1 —  When  lands  shall  be  rented  or  leased 
by  agreement,  written  or  oral,  for  agricultural  purposes,  or  shall 
be  cultivated  by  a  cropper,  unless  otherwise  agreed  between  the 
parties  to  the  lease  or  agreement,  any  and  all  crops  raised  on 
said  lands  shall  be  deemed  and  held  to  be  vested  in  possession 
of  the  lessor  or  his  assigns  at  all  times,  until  the  rents  for  said 
lands  shall  be  paid,3  and  until  all  the  stipulations  contained  in 
the  lease  or  agreement  shall  be  performed,  or  damages  in  lieu 
thereof  shall  be  paid  to  the  lessor  or  his  assigns,  and  until  said 
party  or  his  assigns  shall  be  paid  for  alt  advancements  made  and 
expenses  incurred  in  making  and  saving  said  crops.1     This  lien 

1  Code  1883,  vol.  i.  §§  175*,  1759.    Die-  of  the  crup.     State  e.  Copelsnd,  86  N.  C. 

treia  for  rent  is  unknown  in  this  State.  691. 

Dalgleish  e.  Grind/,  Cum.  &  N.  S2 ;  Otherwise  if  the  tenant'*  actual  posses- 
Denver  e.  Rice,  4  Dec,  &  B.  L.  431,  31  lioo  ha*  terminated  by  a  delivery  to  the 
Am.  Dec.  388.  Under  this  statute  the  landlord.  State  e.  Webb,  87  N.  C.  558. 
landlord  ha*  a  first  lien  upon  the  crop  to  *  The  advance*,  whether  made  in  money 
secure  Ut  rant  and  advances,  with  the  or  merchandise,  malt  be  such  a*  go  directly 
right  of  possession.  Ledbetter  v.  Qaick,  or  indirectly  to  make  or  save  the  crop,  and 
90  N.  C.  276.  the  tenant  must  be  the  judge  of  what  belt 

1  The  landlord  ha*  such  a  property  in  serve*  hi*  purpose.    Womble  p.  Leach,  81 

his  tenant's  crop  by  virtue  of  his  lien  and  N.  C.  64. 

right  of  possession  that  he  can  maintain  At  the  end  of  a  tenant's  first  year,  the 

an  action  for  the  recovery  of  the  same,  landlord  leased  the  land  for  another  year 

Montague  i'.  Mial,  89  N.  C.  137;  Leving-  to  the  same   tenant,  and  agreed  that  he 

(ton  e.  Farieh,  89  N.  C.  140 ;  Ledbetter  v.  should  retain  the  landlord's  share  of  the 

Quick,  90  N,  C.  276 ;  Rawlings  v.  Bant,  former  crop  to  enable  him  to  make  sn- 

90  N.  C.  270.    The  landlord  cannot  claim  other  crop.     Tt  was  held  that  this  contti- 

a  delivery  until  the  crop  is  gathered  and  tnted  an  advancement  for  the  second  year, 

ready  for  division.    Jordan  v.  Bryan,  103  and  gave  the  landlord  a  lien  on  the  crop 

N.  C.  59, 9  S.  E.  Hep.  135.    The  only  stat-  thereof,  though  his  share  of  the  first  year's 

utory  provision    giving   the  landlord    a  crop  had  never  been  set  apart  or  divided 

lien  where  rent  is  parable  in  kind,  nntil  a  from  the  bulk   belonging  to  the  tenant, 

division  has  been  made  and  his  share  set  end  though  such  share  was  to  he  returned 

apart  to  him  in  severalty,  is  in  the  case  in  kind  or  paid  for  in  money.    Thigpen  v. 

of  leases  for  agricultural  purposes,  under  Maget,  107  N.  C.  39, 1!  S.  E.  Sep.  272. 

5  1754.    Rowland  v.  Forlaw,  103  N.  C.  Where  the  lessor  furnishes  table  board 

567,  13  S.  E.  Rep.  173.  to  the  lessee  and  his  family,  in  order  that 

The  landlord's  title  is  not  impaired  by  the  latter  may  make  and  mre  his  crops, 
the  tenant's  conveying  the  crop  to  a  third  such  board  at  once  becomes  an  advance- 
person,  who  purchases  without  notice  of  ment,  and  the  lessor  is  not  required  to 
the  landlord's  claim.  Belcher  v.  Grimsley,  prove  au  express  agreement  showing  that 
88  N.  C.  88.  A  tenant  who  retains  actual  it  was  to  be  so  considered  between  the 
possession  of  the  crop  cannot  be  indicted  parties.  Brown  v.  Brown,  109  N.  C  134, 
for  larceny  for  secretly  taking  away  part  13  S.  E.  Hep.  797. 
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shall  be  preferred  to  all  other  liens,1  and  the  lessor  or  his  assigns 
shall  be  entitled,  against  the  lessee  or  cropper,  or  the  assigns  of 
either,  who  shall  remove  the  crop  or  any  part  thereof  from  the 
lands  without  the  consent  of  the  lessor  or  his  assigns,  or  against 
any  other  person  who  may  get  possession  of  said  crop  or  any  part 
thereof,  to  the  remedies  given  in  an  action  upon  a  claim  for  the 
delivery  of  personal  property.3 

In  case  there  is  any  controversy  between  the  parties,  this  may 
be  determined  in  court  forthwith  ;  but  in  case  of  a  continuance 
or  appeal,  the  lessee  must  give  an  undertaking  to  pay  whatever 
the  adverse  party  may  recover  in  the  action.  If  the  lessee  fails 
to  give  the  undertaking,  the  officer  delivers  the  property  to  the 
lessor,  on  his  giving  an  undertaking  to  return  it  in  case  judg- 
ment be  against  him.  In  case  neither  party  gives  such  under- 
taking, the  clerk  of  court  issues  an  order  to  the  officer,  directing 
him  to  take  into  his  possession  the  property,  or  so  much  as  is 
necessary  to  satisfy  the  claimant's  demand  and  costs,  and  to  sell 
the  same  in  the  manner  prescribed  for  the  sale  of  personal  prop- 
erty under  execution,  and  to  hold  the  proceeds  subject  to  the 
decision  of  the  court.8 

Any  lessee  or  cropper,  or  the  assigns  of  either,  or  any  other 
person,  who  shall  remove  said  crop,  or  any  part  thereof,  from 
such  land,  without  the  consent  of  the  lessor  or  bis  assigns,  and 

Supplies  necessary  to  make  and  save  a  A   person  having   an   agricultural    lien 

crop  are  aach  articles  at  are  in  good  faith  on  a  crop  for  advances  made  to  the  land- 

fnrnished  to  and  received  by  the  tenant  lord,  the  lien  having  been  acquired  after 

for  that  purpose.     It  may  be  properly  left  the  making  of  a  contract  by  the  landlord 

to  the  jury  to  find  whether,  upon  the  evi-  with  a  cropper,  under  which  the  latter  is 

deuce,  a  mule  and  wagon  were  treated  as  to  receive  a  share  of  the  crop  for  working 

advancements.      Ledbetter  v.    Quick,    90  it,  holds  the  lien  subject  to  the  right  of 

N.  C.  976.  ■  The  debt  for  advances  must  the  cropper  to  his  share.  Ronaen.  Wooten, 

be  created  in  good  faith.    It  man  not  be  104  N.  C.  129,  10  S.  E.  Rep.  190. 

made  cc-llurively.    The  landlord  cannot  »  See   Brewer  v.  Cbappell,  101   N.  C. 

be  allowed  to  supply  snch  things  as  ad-  all,  7  S.  E.  Rep.  670;  Spruill  v.  Arring- 

vanceroenUi  as  are   manifestly   not  Inch,  ton,  109  N.  C.  192,  13  S.  E.  liep.  779. 

and  which  he  has  good  reason  to  believe  2  The  landlord  may  main  tain  the  action 

are  not  ao  intended.    Ledbetter  o.  Quick,  for  a  certain  part  only  of  the  crop,  though 

90  N.  C.  276.  all  of  it  has  been  delivered  to  a  third  per- 

Advances  by  the  landlord  to  a  sab-lessee,  son.     Boone  v.  Harden,  109  N.  C.  74, 13 

made  without  the  knowledge  and  privity  S.  E.  Rep.  728. 

of  the  lessee,  are  not  entitled  to  priority  »  Code  1883,  §§  1756-1758.     The  lien 

over  advances  procured  by  the  leasee  for  includes  costs  as  well  as  rents.    Slaughter 

the  sub-lessee  from  a  third  person.  Moore  v.  Winfrey,  85  N.  C.  159. 
v.  Faison,  97  N.  C.  323,  3  S.  E.  Rep.  1S9. 
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without  giving  him  or  his  agent  five  days'  notice  of  each  intended 
removal,  and  before  satisfying  all  the  liens  held  by  the  lessor  or 
his  assigns  on  said  crop,  shall  be  guilty  of  a  misdemeanor;  and 
if  any  landlord  shall  unlawfully,  wilfully,  knowingly,  and  with- 
out process  of  law,  and  unjustly,  seize  the  crop  of  his  tenant  when 
there  is  nothing  due  him,  he  shall  be  guilty  of  a  misdemeanor.1 

632.  Pennsylvania.2  —  Any  person  having  any  rent  in  arrear  3 
or  duo  upon  any  lease  for  life  or  Uvea,  or  for  one  or  more  years, 
or  at  will,  ended  or  determined,  may  distrain  for  such  arrears, 
after  the  determination  of  the  said  respective  leases,  in  the  same 
manner  as  he  might  have  done  if  such  lease  had  not  been  ended  : 
provided,  that  such  distress  be  made  during  the  continuance  of 
such  lessor's  title  or  interest.1 

The  landlord  may  take  and  seize  as  a  distress  for  arrears  of 
rent  any  cattle  or  stock  of  his  tenant,  feeding  or  depasturing  upon 
all  or  any  part  of  the  premises  demised  or  holden  ;  and  also  all 
sorts  of  corn  and  grass,  hops,  roots,  fruit,  pulse,  or  other  product 
whatsoever,  which  shall  be  growing  on  any  part  of  the  estate  so 
demised,  in  the  same  manner  as  other  goods  and  chattels  may  be 

i  Ai  to  indictments  under  this  provi-        A  distress  cannot  be  made  on  Sunday; 

sion,  sec  State  o.  Fender,  83  N,  C.  651  ;  Mayfield  v.  White,  1   Browne,  MI  ;  not 

State  b.  Rose,  90  N.  C.  712 ;  Vsmcr  v.  bj  breaking  open  an  outer  door,  1  Browne, 

Spencer,  73  N.  C.  381.  £41. 

a2  Brightly'*   Pardon's    Digest,   1883,         *  The  fight  continue*  after  the  termiua 

p.  1011,  55  1, 4,  6,  7,  10, 14,  IS.  tion  of  the  term,  without  limitation  m  to 

1  A  landlord  toning  a  distress  is   re-  time.    The  statute  gives  the  landlord  this 

qnired  to  credit  on  the  rent  all  actual  pay.  right  whenever  the  rent  is  in  arrear,  and 

menti  of  rent,  and  such  rams  ai  the  par-  he  rt  tains  the  title.    Moss's  App.  35  Pa. 

ties  have  agreed  to  treat  aa  payment  on  St.  163;  Clifford  v.  Beems,  3  Watts,  246 ; 

account  of  rent.    But  be  is  tinder  no  ob-  Lewis'!  App.  66  Pa.  St.  SIS ;  Whiting  o. 

ligation  to  deduct  any  claim  for  unliqui-  Lake,  91  Pa.  St.  349. 
dated  damages  which  the  tenant  may  have        A  lessee  for  years  who  transfers  all  his 

against  him.    Therefore  the  fact  that  he  interest  to  a  third  person,  with  a  reserva- 

fails,  in  issuing  the  warrant  of  distress,  lion  of  rrnt,  cannot  distrain  unless  the 

to  credit  on  the  rent  such  claim  for  un-  instrument  of  transfer  Mssareja  an  express 

liquidated  damages,  does  not  entitle  the  power  of  distress.    Manuel  v.  Heath,  S 

tenant  to  recover  dam  ages  for  distraining  Phils.  11. 

for  more  rent  than  was  in  arrear.    Spencer         Alter  the   determination   of  the   laud- 

v.  Clinefelter,  101  Pa.  St  319.  lord's  estate  by  surrender  to  the  owner  of 

As  to  the  recovery  of  damages  for  an  the  paramount  estate,  the  landlord  has  no 

excessive  distress,  see  Fernwood  Masonic  right  to  distrain,  for  rent  in  arrear,  on  the 

Hall  Asso.   v.  Jones,  103   Pa.  St.  307;  goods  of  his  former  tenant  remaining  on 

Richards   o.  McGraih,  100  Pa.  St.  389;  the   premises.       An    officer  acting   under 

McElroy  v.  Dice,  17  Pa.  St.  163;  M'Kin-  such  a  warrant  is  a  trespasser.   Walbridge 

ney  v.  Reader,  6  Watts,  34.  v.  Pruden,  103  Pa.  St.  1. 
410 
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seized,  distrained,  and  disposed  of.1  And  the  purchaser  of  any 
such  product  ahull  have  free  egress  and  regress  to  and  from  the 
same  where  growing,  to  repair  the  fences  from  time  to  time,  and, 
when  ripe,  to  cut,  gather,  make,  cure,  and  lay  up  and  thresh,  and 
after  to  carry  the  same  away,  in  the  same  manner  as  the  tenant 
might  legally  have  done  had  such  distress  never  been  made. 

Property  to  the  value  of  three  hundred  dollars,  exclusive  of  all 
wearing  apparel  of  the  defendant  and  his  family,  and  all  bibles  and 
school-books  in  use  in  the  family  (which  shall  remain  exempted 
as  heretofore),  and  no  more,  owned  by  or  in  possession  of  any 
debtor,  shall  be  exempt  front  levy  and  sale  on  execution,  or  by 
distress  for  rent,* 

In  case  any  lessee  shall  fraudulently  or  clandestinely  convey 
or  carry  off  or  from  such  demised  premises8  his  goods  and  chat- 
tels, with  intent  to  prevent  the  landlord  or  lessor  from  distraining 
the  same  for  arrears  of  such  rent  so  reserved  as  aforesaid,  it  shall 
and  may  be  lawful  to  and  for  such  lessor,  within  the  space  of  thirty 
days  next  ensuing  such  conveying  away  or  carrying  off  such  goods 
or  chattels  as  aforesaid,  to  take  and  seize  such  goods  and  chat- 
tels,4 wherever  the  same  may  be  found,  as  a  distress  for  the  said 

1  Property  of a  stranger  on  the  demised  477;  Grace  u.Sbively,  13  S.  *  H.  217; 

premises  is  ftinerally  liable  to  distress  for  Hoops  a.  Crowley,   13   S.  &  li.  Sid,  n.; 

rent.     Kleber  D.  Ward,  88  Pa.  St.  93.  Purfet  ».   Saudi,   I  Ash.   ISO;    Morris   v. 

1  Joint   owners    of   chattels   levied    on,  Parker,  I  Ash,  187. 

under  distress  for  rent  dne  upon   their  *  The  good*  of  a  stranger  cannot  be 

joint  lease,  are  not  entitled  to  the  benefit  followed  and  distrained  under  this  clause, 

of  the  exemption  law.    Bonaall  v.  Comly,  Sleeper  v.  parrish,  7  Phlla.  247  ;  Adams 

44  Pa.  St.  412.  V.  La  Comb,  1   Dall.  440.     But  goods  of 

A  sub-tenant,  or  assignee  of  the  tenant,  an  assignee  after  term  may  be  followed, 
who  has  not  been  recognized  as  such  by  Jonet  v.  Gnndrim,  3  W,  &  8.  531.  Nor 
the  landlord,  cannot  claim  the  benefit  of  can  good*  fairly  sold  to  an  innocent  pur- 
ine exemption  law,  as  against  a  distress  chaser  be  distrained.  Clifford  v.  Beems,  3 
for  rent,  when  the  goods  are  levied  on  as  Watts,  246. 

those  of  the  original  lessee.    Neither  the  Such  goods  cannot  be  distrained  for 

relation  of  landlord  and  tenant,  nor  that  rent  not  due  at  the  time  of  removal.    Coo- 

of  debtor  and  creditor,  exists  between  the  way  v.  Lowry,  T  W.  N.  C.  64;  Grace  v. 

landlord  and  such  sub-tenant  or  assignee.  Shively,  12  S.  &  R.  217. 

Rosenberger  v.  Hallowell,  35  Ps.  St.  369.  As  to  the  law  applicable  to  Philadelphia, 

A  privilege  from  distress  may  he  waived,  see  2  Brightly'*  Purdon's  Dig.  p.  1013,5  9- 

M'Kiuney  v.  Reader,  6  Watts,  34  ;  Win-  The  same  applied  to  Pittsburgh  and  Atle- 

chester  v.  Costello, 2  Pars. 279,283;  Bow-  gheny.    Act  29th  March,  1878. 

man   *  Smiley,  91  Pa.  St.  225,  72  Am.  In  PennsjIrania.outsideofPhiladelpbia, 

Dec.  "38.  Pittsburgh,  and  Allegheny,  a  landlord  has 

*  A   removal   in  the  daytime,   though  »o  right  to  distrain  upon  goods  fraud  u- 

without  the  knowledge  of  the  landlord,  lenily  removed  from  the"  demised  prem- 

isnctfraudnlent.    Grant's  App.  44  Pa.  St.  411 
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arrears  of  such  rent,  and  the  same  to  sell  or  otherwise  dispose  of, 
in  such  manner  as  if  the  said  goods  and  chattels  bad  actually  been 
distrained  by  such  lessor  or  landlord  in  and  upon  such  demised 
premises,  for  such  arrears  of  rent. 

When  any  goods  or  chattels  shall  be  distrained  for  any  rent 
reserved  and  doe,  and  the  tenant  or  owner  shall  not,  within  five 
days  after  such  distress  and  notice  thereof,1  with  the  cause  of 
such  taking  left  on  the  premises,  replevy  the  same,3  then  the  per- 
son distraining  may  cause  the  goods  to  be  appraised  by  two  repu- 
table freeholders  under  oath,  and  after  such  appraisement  may, 
after  six  days'  public  notice,  sell  the  goods  distrained  for  the 
satisfaction  of  the  rent  and  charges.8 

633.  Pennsylvania  *  (continued).  Tenant's  goods  seised  on 
execution.  —  The  goods  and  chattels  upon  any  lands  or  tene- 
ments which  are  demised  for  life  or  years,  or  otherwise,  taken  by 
virtue  of  an  execution,  and  liable  to  the  distress  of  the  landlord, 
are  liable  for  the  payment  of  any  sums  of  money  due  for  rent  at 
the  time  of  taking  such  goods  in  execution: 6  provided,  that  such 
rent  shall  not  exceed  one  year's  rent.8 

ues  with  intent  to  defraud  the  landlord  of  the  tenant  tenders  the  difference  between 

hie  distress,  for  rent  that  is  not  yet  due,  nor  the  amount  realized  by  the  anlo  and  the 

has  a  court  of  equity  jurisdiction  to  detain  full  amount  of  the  rent  claimed,  with  costs, 

the  goods  upon  the  premises  until  the  land-  and  the  landlord  refuses   the  tender  and 

lord  is  in  a  condition  to  distrain.    Jack-  proceed*  witb  the  sale,  he  ii  liable  in  an 

son'sAppeal  (IV),  9  All.  Rep.  306.  action  of  trespass  for  the  value  of  the  goods 

1  The  day  of  making  the  distress  is  to  afterwards    sold.      Richards   r.  McOrath, 

be  excluded  in  computing  tbe  time,  and  If  100  Pa.  St.  389. 

the  last  day  fall  on  Sunday,  the  landlord        »  Brightly's  Pnrdon's  Dig.  1B83,  p.  752, 

has  until  the  next  day  to  remove  the  goods.  §§  58,  59;  p.  1015,  §5  U,  1$. 
M'Kinney   t>.   Header,  6   Watts,  34,  37;        '  This  right  is  confined  to  poods  which 

Brisben  v.  Wilson,  60  Pa.  St.  459 ;  Davis  were  upon  the  demised  premises  at  the 

c.Davis,  128  Pa.  St  100,  18  Atl.Rep.514.  time  of  the  levy,  and  which  were  liable  to 

a  Replevin  is  the  only  remedy  for  an  distress.  When  the  tenant's  goods  were 
unlawful  distress  where  notice  has  been  removed  from  the  premises,  and  the  re- 
given  and  the  goods  appraised.  Sassman  moval  was  neither  clandestine  nor  fraudn- 
v.  Brisbane,  7  Phils.  159.  lent,  and  the  landlord  distrained  a  part  of 

*  The  landlord   ought  not  to  sell  the  ihemat  theplaceof  removal,  be  cannot,  aa 

goods  after  a  tender  of  the  rent  and  coats  against  en  execution  creditor  whose  exe- 

msde  at  any  time  before  the  sale.    Rich-  cuiion  was  levied  the  day  after,  claim  any 

aids  v.  McGraih,  100  Pa.  St.  389.  And  see  portion  of  (he  proceeds  for  rent  due.    He 

Johnson  o.  Upham,  2  El  &  El.  250.  should   have  returned  the  goods  to  the 

A  sale  can  be  made  only  after  appraise-  demised  premises,  so   that  if  the  sheriff 

raent.    Davis  ».  Davis,  128  Fa.  St.  100,  levied  upon  them  they  would   have  been 

18  All.  Rep.  514.  liable  for  the  rent  within  the  terms  of  tbe 

Even  after  (he  sale  has  commenced,  if  Matute.    Grant's  App.  44  Pa-  St  477. 

412  *  The    landlord's    preference    for   one 
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After  sale  by  the  officer  of  such  goods,  be  must  first  pay  out  of 
the  proceeds  the  rent  so  due.1 

634.  South  Carolina.8 — No  goods  or  chattels,  lands  or  tene- 
ments, which  are  or  shall  be  leased  for  life  or  lives,  term  of  years, 
at  will,  or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any 
execution  or  any  pretence  whatsoever,  unless  the  party  at  whose 
suit  the  said  execution  is  sued  out  shall,  before  the  removal  of  such 
goods  from  off  the  said  premises,  by  virtue  of  such  execution  or 
extent,  pay  to  the  landlord  of  the  said  premises  or  his  bailiff  all 
such  sum  or  sums  of  money  as  are  or  shall  be  due  for  rent  for  the 
said  premises  at  the  time  of  the  taking  such  goods  or  chattels  by 

year's  rent  U  Dot  confined  to  the  rent  for  over  the  claim  of  the  landlord,  in  whose 

the  year  immediately  preceding  the  exe-  favor  there  is  no  euch  waiver.    Colttni's 

ration.      Richie  v.  McCauley,  4    Pa.    St.  App.  35  Pa.  St.  S3. 

*TI.  *  Of  course  the  landlord  most  give  no 

But  the  landlord  ii  entitled  only  to  the  tice  of  his  claim  for  rent  before  the  retain 

rent  dne  at  the  lime  of  (he  levy,  ont  of  the  of  [be  execution.    Mitchell   v.   Stewart, 

proceeds  of  the  property.    Case  v.  Davis,  13  S.  &  R.  299. 

IS  Fa.  St.  80.  The  landlord  may  distrain  upon  goods 

Only   the  immediate   landlord  of    the  on  the  demised  premises  which  hare  been 

defendant,  either  by  a  direct  lease  or  by  a  previously  taken  in  execution  and  released, 

legal  assignment  of  the  lease,  is  entitled  to  Gilliam  v.  Tobias,  II  Fhila.  313. 

receive  one  year'l  rent  out  of  the  proceeds  la  case  the  landlord  had  previously  to 

of  the  abend's  sale.    Bromley  tr.  Rope  well,  the  levy  and  sale  distrained  the  property 

1  Miles,  414.  end  the  tenant  had  replevied  It,  the  land- 

The  landlord's  right  to  be  paid  ont  of  lord  would  be  entitled  to  have  out  of  the 

the  proceeds  of  a  sheriff's  sals  depends  proceeds  of  the  sale  only  the  amount  of 

on  bis  power  to  distrain  the  good*  sold,  rent  that  had  accrued  subsequently  to  the 

Lewis's  App.  66  Pa.  St.  SIS.  distress.     Gray  v.  Wilson,  4  Watts,  39. 

After  a  levy  of  an  execution  npon  good*  'G.   S.  18B2,  §6,   1824-1838.    Distress 

liable  to  distress,  the  plaintiff  cannot  stay  for  rent  was  abolished  in  18SB.     14  Stat. 

proceedings  without  the    consent  of  the  106.     But  in   1878  the  law  as  it  formerly 

landlord  first  had  in  writing.    The  rent  is  existed  was  restored,  with  the  single  exeep- 

a  prior  charge  by  law,  and  the  sale  under  tion  tbat  no  property  could  be  taken  except 

execution  is  for  the  benefit  of  the  landlord,  such  aa  belonged  to  the  tenant  in  his  own 

Barnes's  App.  76  Pa.  St.  SO.  right.     16  Stat.  Ml  J  Mobley  i>.  Dent.  10 

This  right  continues  after  the  determi-  B.C.  471,478;  Sullivan  tr.  Ellison,  20  S. 
C.  481.  After  an  execution  has  been 
levied  upoo  the  tenant's  personal  property 
subject  to  distress,  the  landlord  may,  he- 
payable  in  advance  out  of  tbe  proceeds  of  fore  removal  of  the  property,  give  notice 
a  sheriff's  sale  of  the  tenant's  goods  upon  of  his  claim  for  rent,  and  have  judgment 
the  demised  premises.  Collins's  App.  35  against  the  officer.for  the  proceeds  of  the 
Fa.  St.  83.  sale,  or  for  so  much  of  the  proceeds  as 

The  tenant's  waiver  of  the  benefit  of  may  be  ncce>aary  to  pay  hie  claim  for  rent 
the  exemption  law  in  favor  of  the  execu-  for  that  year  before  satisfying  the  execu- 
tion creditor  give*  the  latter  no  preference  Hon.    Sullivan  v.  Ellison,  20  S.  C.  481. 
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virtue  of  Bach  execution :  provided,  the  said  arrears  of  rent  do  not 
amount  to  more  than  one  year's  rent.1 

In  case  any  leasee  shall,  fraudulently  or  clandestinely,  convey  or 
carry  off  or  from  such  demised  premises  his  goods  or  chattels,  with 
intent  to  prevent  the  landlord  or  lessor  from  distraining  the  same 
for  arrears'  of  such  rent  so  reserved  as  aforesaid,  it  shall  and  may 
be  lawful  to  and  for  such  lessor  or  landlord,  within  the  space  of 
five  days  next  ensuing  such  conveying  away  or  carrying  off  such 
goods  or  chattels  as  aforesaid,  to  take  and  seize  such  goods  and 
chattels,  wherever  the  same  shall  be  found,  as  a  distress  for  the 
said  arrears  of  such  rent ;  and  the  same  to  sell  or  otherwise  dispose 
of,  in  such  manner  as  if  the  said  goods  and  chattels  had  actually 
been  distrained  by  snch  lessor  or  landlord,  in  and  upon  such 
demised  premises,  for  such  arrears  of  rent ;  any  law,  usage,  or 
custom  to  the  contrary  in  anywise  notwithstanding. 

Nothing  herein  contained  shall  extend,  or  be  construed  to  ex- 
tend, to  empower  such  lessor  or  landlord  to  take  or  seize  any 
goods  or  chattels,  as  a  distress  for  arrears  of  rent,  which  shall  be 
sold  bond  fide  and  for  a  valuable  consideration  before  such  seiz- 
ure made  ;  and  no  property  shall  be  seized  under  a  distress  war- 
rant for  such,  except  such  as  belongs  to  the  tenant  in  his  own 
right.3 

When  tenants  pur  autre  vie,  and  lessees  for  years  or  at  will, 
hold  over  the  tenements  to  them  devised  after  the  determination 
of  such  leases,  it  shall  and  may  be  lawful  for  any  person  or  per- 
sons, to  whom  any  rent  is  in  arrear  or  due,  to  distrain  for  such 
arrears,  after  the  determination  of  the  said  respective  leases,  in 
the  same  manner  as  they  might  have  done  if  such  lease  or  leases 
had  not  been  ended  or  determined :  provided,  that  such  distress 
be  made  within  the  space  of  .six  calendar  months  after  the  de- 
termination of  such  lease,  and  during  the  continuance  of  such 

1  Ad  agricultural  lien  holder  cannot,  by  belong  to  the  tenant,  *nd  is  therefore  not 

virtue  of  his  lien  for  advance*,  take  crops  liable  to  be  distrained  for  real  due.     Ex 

out  of  the  landlord's  possession  unless  he  parte    Knobeloch,   36  S.  C.  331,  2   S.  E. 

first  pay  arrears  of  rent  dne.    Brewster  o.  Rep.  618. 

McNab  (8.  C),  13  S.  E,  Rep.  933.  Where  a  tenant  makes  an  assignment 

1  This  provision  includes  good*  on  the  in  the  usual  form  for  the  benefit  of  his 

premises  at  well  as  those  removed  there-  creditors,  the    assigned    property    is   no 

from  ;  but  property  mortgaged  bond  fid*  longer  his  in  his  own  right.    Eiachoff  r. 

by  the  tenant  before  seizure  under  the  dU-  Trenholm   (S.   C),  IS  S.    E.  Rep.  346. 

tress  warrant,  though  still  on  the  premises,  Otherwise  nnder  the  Hew  Jersey  statute, 

does  not,  within  the  meaning  of  the  statute,  See  §  087. 
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landlord's  title  or  interest,  and  during  tbe  possession  of  the  tenant 
from  whom  such  arrears  became  due. 

636.  South  Carolina1  (continued).  Lien  for  rent  and  ad- 
vances for  agricultural  purposes.  —  Each  landlord  leasing  lands 
for  agricultural  purposes  *  shall  have  a  prior  and  preferred  lien 
for  rent  to  the  extent  of  all  crops  raised  on  the  lands  leased  by 
him,  whether  the  same  be  raised  by  tbe  tenant  or  other  persons, 
and  enforcible  in  the  same  manner  as  liens  for  advances,  which 
said  lien  shall  be  valid  without  recording  or  filing:  provided, 
that,  subject  to  such  lien  and  enforcible  in  the  same  way,  the 
landlord  shall  have  a  lien  on  all  the  crops  raised  by  the  tenant 
for  all  advances  made  by  the  landlord  during  the  year :  provided, 
further,  every  lien  for  advances  and  for  rent,  when  the  agreement 
is  for  more  than  one  third  of  the  crop,8  shall  be  indexed  in  the 
office  of  the  register  of  mesne  conveyances  of  the  county  in  which 
the  lienor  resides  within  thirty  days  from  the  date  of  the  lien 
(and  the  indexing  of  tbe  said  lien  shall  constitute  notice  thereof 
to  all  third  persons,  and  entitle  tbe  same  to  the  benefit  of  this 
chapter) :  said  index  shall  show  the  names  of  the  lienor  and 
Henee,  the  date  and  amount  of  lien,  and  a  brief  description  of  the 
place  so  cultivated;  and  said  indexing  shall  be  a  sufficient  record 
of  the  same,  and  the  property  covered  by  said  lien  so  indexed  as 
aforesaid,  if  found  in  the  hands  of  subsequent  purchasers  or  cred- 
itors, shall  be  deemed  liable  to  said  lien. 

The  landlord  shall  have  a  lien  upon  the  crops  of  liis  tenant  for 

1  G.  S.  1882,5  2399;  Acts  1S85,  p.  146,  advances.     This  Statute  WH  not  Intended 

No,  77.    As  to  enforcement  before  trial  to  do  more  than  to  secure  the  rent  proper 

justices,  see  Acta  1884,  p.  749.  to  the  landlord,  and  than  leave  him  to 

1  The  lien  arista  from  tbe  contract  of  make  agricultural  advances  to  his  tenant* 

renting  without  an  express  agreement  that  upon  the  tame  terms  and  conditions,  aa  to 

there  shall  be  a  Hen.    Carter  v.  Du  Pre,  recording  and  the  tike,  as  are  imposed 

IB    S.   C-   179;    Kennedy  v.  Reames,   15  upon  all  others.    Therefore,  where  a  land- 

S.  C.  548.  lord  leased  land  to  a  tenant  for  a  rtipu- 

A  landlord  having  a  first,  lien  torrent  it  laied  rent,  and  also  agreed  to  make  ad- 

not  estopped  from  asserting  it  aa  againnt  vances,  which  were  to  be  repaid  out  of  the 

a  second  lien  for  supplies  by  reason   of  crop,  bat  tbe  contract  was  not  recorded 

paying,  or  allowing  to  be  paid,  a  first  Ken  nor  filed,  it  was  held  that  the  landlord 

for  supplies  in  preference  to  the  lien  for  could  not  recover  for  inch  advances  the 

rent.    Carter  v.  Dn  Pre,  IB  S,  C.  179.  crop  made  by  the  tenant,  which  had  been 

■  A  landlord,  to  secure  a  lien  for  ad-  seized  under  a  warrant  issued  upon  a,  mer- 

vances  made  to  his  tenant,  or  for  rent  ex-  chant's  recorded  lieu  of  later  date.     Wba- 

cesding  one  third  of  the  crop,  must  comply  ley  v.  Jacobson,  31  S.  C.  SI.    See,  also, 

with  the  ttatnte  relating  to  agricultural  Kennedy  v.  Beames,  IS  S.  C  548. 
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his  rent  in  preference  to  all  other  liens.1  Laborers  who  assist  in 
making  any  crop  shall  have  a  lien  thereon  to  the  extent  of  the 
amount  due  them  for  such  labor  next  in  priority  to  the  landlord, 
and  as  between  such  laborers  there  shall  be  no  preference.  All 
other  liens  for  agricultural  supplies  shall  be  paid  next  after  the 
satisfaction  of  the  liens  of  the  landlord  and  laborers,  and  shall 
rank  in  other  respects  as  they  do  now  under  existing  laws. 

No  writing  or  recording  shall  be  necessary  to  create  the  liens 
of  the  landlord,  but  such  lien  shall  exist  from  the  date  of  the  con- 
tract, whether  the  same  be  in  writing  or  verbal. 

636.  Tennessee.* — Any  debt  by  note,  account,  or  otherwise, 
created  for  the  rent  of  land,  is  a  lien  on  the  crop  growing  or  made 
on  the  premises,  in  preference  to  all  other  debts,  from  the  date  of 
the  contract.3 

The  lien  continues  for  three  months  after  the  debt  becomes 
due,  and  until  the  termination  of  any  suit  commenced  within  that 
time  for  such  rent. 

This  lien  may  be  enforced :  *  1.  By  original  attachment  issued 
on  affidavit  that  the  rent  is  due  and  unpaid,  or,  before  due,  on 
affidavit  that  the  defendant  is  about  to  remove  or  sell  the  crop;* 

1  A  complaint  alleged  that  cotton  cot-  able  in  money.    Slurp  c.  Fields,  1  Heiak. 

ered  by  plaintiffs'  lien  for  rent  id  shipped  ST1. 

to  defendants,  to  be  sold  by  them  as  fac-  The  lien  attache!  to  the  crop  whether 

ton ;  that  defendants  knew  of  plaintiff's  raised   by  the  lessee  or  a  sub-lessee,  and 

lien,  and  were  instructed  by  the  shipper  to  it  attaches  a*    against  a  sub-lessee,  al- 

apply  the  proceeds  from  tbe  sale  of  the  though  he  may  bare  paid  the  tenant  the 

cotton  to  the  discharge  of  the  lien;  and  rent  due  from  him.    Ratlege  w.  Walton, 

that,  after  the  sale  of  the  cotton,  defend-  4  Yerg.  458.    The  lien  is  superior  to  tbe 

ants  refused  to  pay  the  money  due  plain*  lairs  exempting  property  from  execution. 

tiffs  when  demanded.    It  was  held  that  Hill  v.  George,  1  Head,  394. 

snch  facts  were  sufficient  to  constitute  a  *  A  court  of  equity  also  has  jurisdiction 

cause  of  action  for  the   amount   of   rent  of  an  attachment  to  enforce  a  landlord's 

due  as  money  had   and  received,  and  it  lien  for  rent.  Sharp  v.  Fields,  1  lleink.  571. 

was  error  to  dismiss  the  complaint,   on  Damages  for  the  tenant's  failure  to  pom- 

the  ground  that  there  was  no  privity  of  ply  with  an  implied   contract  for  good 

contract    between   plaintiff*  and   defend-  husbandry,  where   the   renting   is  for  a 

ants.     Drake  v.  Wbaley  (S.  C),  14  S.  E.  part  of  the  crop,  cannot  be  enforced  under 

Rep.  397.    The  lien  attaches  to  all  the  those  provisions  giving   attachment   for 

crops  of   the    tenant   on    the    premises,  rent.     He  most  seek  these  by  an  action  on 

though  the  tenant  agreed  to  set  apart  for  the  case.    Patterson  c.  Hawkins,  3  Lea, 

the  rent  •  specific  portion  of  the  crops.  483. 

State  v.  Reeder  (S.  C),  19  S.  E.  Rep.  M.  s  The  lien  begins  from  the  date  of  tbe 

*  Code  1884,  §§  4380-1383.  contract. 

9  The  lien  exists  when  the  farming  is  The  landlord  may  make   bis  inchoate 

on  shares,  as  well  as  when  tbe  rent  is  pay-  lien  specific,  before  the  rent  has  become 
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2.  Or  by  judgment  at  law  against  the  tenant  and  execution  to  be 
levied  on  tbe  crop  in  whosesoever  hands  it  may  be. 

The  person  entitled  to  tbe  rent  may  recover  from  the  pur- 
chaser of  the  crop,  or  of  any  part  of  it,  tbe  value  of  the  property 
not  exceeding  the  amount  of  tbe  rent  and  damages.1 

The  landlord,  in  addition  to  liens  already  given  him  by  law, 
shall  have  a  further  lien  on  the  growing  crop  for  necessary  sup- 
plies of  food  and  clothing  furnished  by  the  landlord  or  bis  agent 
to  the  tenant,  for  himself  or  those  dependent  on  him,  to  enable 
tbe  tenant  to  make  the  crop : 2  provided  an  account  of  such  neces- 
sary supplies  is  kept  as  the  articles  are  furnished,  and  is  sworn 
to  before  some  justice  of  the  peace  before  tbe  enforcement  of  tbe 
lien.  This  lien  shall  be  secondary  to  that  of  tbe  landlord  for  his 
rent,  and  may  be  enforced  in  tbe  same  manner.8 

637.  Ttmnoesflo  (continued).  Furnishers'  liens.*  —  Any  debt 
by  note,  account,  or  otherwise,  contracted  for  supplies,  implements 
of  industry,  or  work  stock  furnished  by  the  owners  of  the  land  to 
lessees,  or  by  lessees  to  sub-tenants,*  and  used  in  the  cultivation 

due,  by  attaching  the  crop  upon  lbs  prem-  *  Tbe  landlord  may  join  in  one  anil 

bea.    Tbe  lien  thus  fixed  relate*  back  to  demand*  for  rent  and  for  supplies  which 

the  date  of  ibe  contract,  and  overreaches  are  a  lien  on  the  same  crop,  but  he  must 

any  title  acquired  by  a  purchaser  of  tbe  give  (be  amount  of  each  demand  eonsti- 

crop  from  the  tenant,  though  without  no-  luting  the  aggregate  sum.    Dougherty  e. 

tice  of  tbe  lien.     Phillipa  ».  Maxwell,  1  Kellum,  3  Lea,  613. 

Uax.  SS.  The  affidavit  need  not  state  the  form  of 

1   The  landlord  may  maintain  a  suit  tbe  demand,  aa,  whether  it  is  a  note  or 

■gainst  a  purchaser  of  the  crop  from  the  account ;  but  it  mast  slate  that  an  account 

tenant,  before  be   baa  recovered  any  judg-  of  tbe  supplies  was  kept  as  the  articles 

ment  against  the  tenant  for  the  rent  due.  were  famished,  and  the  account  must  be 

Richardson  n.  Blakemore,   11  Lea,  290;  sworn  to  at  or  before  the  time  of  suing 

Davis  e.  Wilson,  66  Tenn.  &I9, 8  So.  Rep.  out  the  attachment.    An  account   meets 

151 ;  Biggs  v.  Piper,  86  Tcnn.  589,  8  So.  the  requirements  of  the  act,  though  it  be 

Rep.  851.  a  mere  memorandum  upon  a  looae  sheet 

A  factor  who  sells  cotton  for  a  tenant,  of  paper.  Dougherty  b.  Ki'Uum,  3  Lea, 
and  appropriates  the  proceeds  to  a  debt  643. 
due  him  with  tbe  tenant's  content,  it  not  *  Code  1882,  $  4384. 
liable  to  the  landlord.  The  factor  is  not  *  This  section  was  intended  to  give  the 
a  purchaser,  but  a  seller;  and  the  fact  owoer  a  security  for  supplies  furnished, 
that  the  tenant  paid  Mm  the  proceeds  and  also  at  tbe  same  time  to  give  security 
does  not  make  bim  a  purchaser  within  the  to  a  tenant  as  against  hi*  sub-tenant,  sub- 
meaning  of  this  provision.  Armstrong  r.  ordinate,  however,  to  the  lien  of  the  land- 
Walker,  9  Lea,  156.  lord  for  rent.    This  lien  is  given  only  to 

1  This  lien,  unlike  the  lien  for  general  the  landlord  and  to  lessees.    It  has  all  the 

supplies,  may  be  created  without  any  con-  incident*  of  a  landlord's  lien,  and  is  en- 

traet  in  writing.    Lewis  v.  Mahon,  9  Bax.  forced  in  tbe  same  way.    It  is  not  a  right 

874.  of  property  in  the  crop,  but  a  right  to  eo 
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of  the  crop,  shall  be  and  constitute  a  Hen  upon  the  crop  growing 
or  made  during  the  year  upon  the  premises,  in  as  full  and  perfect 
a  manner  as  provided  with  regard  to  rents : l  provided  the  said 
lien  is  expressly  contracted  for  on  the  face  of  the  note  or  writing 
between  the  owner  of  the  land  or  lessees,  or  between  the  lessees 
and  sub-tenants.3  The  agreement  or  oontract  so  entered  into 
shall  not  have  priority  of  the  lien  of  the  owner  of  the  land  for  the 
rent. 

638.  Texas.8  —  All  persons  renting  or  leasing  lands  or  tene- 
ments, at  will  or  for  a  term,  shall  have  a  preference  lien  4  upon 
the  property  of  the  tenant,  hereinafter  indicated,  upon  such  prem- 
ises,1' for  any  rent  that  may  become  due,  and  for  all  money  and 
the  value  of  all  animals,  tools,  provisions,  and  supplies  furnished 
by  the  landlord  to  the  tenant  to  enable  the  tenant  to  make  a  crop 
on  such  premises,  and  to  gather,  secure,  house,  and  put  the  same 
in  condition  for  market,  the  money,  animals,  tools,  provisions,  and 
supplies  so  furnished  being  necessary  for  that  purpose,  whether 
the  same  are  to  be  paid  in  money,  agricultural  products,  or  other 
property ;  and  this  lien  shall  apply  only  to  animals,  tools,  and 
other  property  furnished  by  the  landlord  to  the  tenant,  and  to  the 
crop  raised  on  such  rented  premises. 

All  persona  leasing  or  renting  any  residence  or  storehouse  or 
other  building  shall  have  a  preference  lien  upon  all  the  property 

force  i  charge  created  by  contract,    Whit-  *  Tho    landlord's    lien    attaches    upon 

more  v.  Pofndexter,  7  Bax.  248.     A  land-  whatever  property  the    lessee  hoi  on  the 

lord  lu  do  lien    for  supplies   furnished  rented  premise*  when  the  warrant  isles 

upon  a  parol  contract.     Hughes  s.  Whit*-  and  il  leviad,   without  reference  to  (fas 

kcr,  4  Heisk.  399.  time  when  the  debt  for  the  rent  accrued. 

1  See  §$  4280,  4283  of  Code.  One  who  has  purchased  property  from  the 

*  An  agreement  in  writing  to  "  bind  lessee  npoii  leased  premises  not  in  the  or- 
and  trust  his  half  of  the  crop  to  the  said  dinar?  coarse-  of  bnsinaai  Msnds  in  this 
[creditor]  for  an;  debt  be  mar  owe  or  respect  in  the  same  position  as  the  lessee, 
contract  to  him,"  creates  no  lien  for  «d-  Block  e.  Latham,  63  Tex.  414,  Meyer  ». 
vancea.    Dunlap  v.  Aycock,  10  Heisk.  561.  Oliver,  61  Tex.  SB*;   Lehman  v.  Stone 

■  K.  Cir.  Stats.  1888,  arts.  3107-311B,  (Tex.),  16  &  W.  Rep.  7S4. 

3119  a.  A  landlord's  lien  under  art.  3107,  and 

*  A  claim  for  rent  due  by  an  insolvent  the  remedy  by  distress  warrant  prescribed 
lessee  is  a  lien  superior  to  attachment!  of  bj  the  statute,  are  inconsistent  with  the 
the  property  subject  to  the  lien,  and  is  relationship  of  tenant  in  common,  and 
entitled  to  beflrst  satisfied  out  of  the  moo-  none  of  the  consequences  resulting  from 
eye  arising  from  a  sale  of  the  attached  such  relationship  can  be  inferred  in  snch 
property.  Sullivan  e.  Cleveland,  62  Tex.  a  case.  Texas  &  Pacific  By.  Co.  B.  Bay- 
677.  liisi,  62  Tex.  570. 
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of  tbe  tenant  in  said  residence  or  storehouse  or  other  building 1 
for  the  payment  of  the  rents  due  and  that  may  become  due,  and 
such  lien  shall  continue  and  be  in  force  so  long  as  the  tenant  snail 
occupy  the  rented  premises,  and  for  one  month  thereafter.3 

It  shall  not  be  lawful  for  the  tenant,  while  the  rent  and  such 
advances  remain  nnpaid,  to  remove  or  permit  to  be  removed  from 
tbe  premises  so  leased  or  rented  any  of  the  agricultural  products 
produced  thereon,  or  any  of  the  animals,  tools,  or  property  fur- 
nished as  aforesaid,  without  the  consent  of  the  landlord.  Such 
preference  Hen  shall  continue  as  to  such  agricultural  products,  and 
M  to  the  animals,  tools,  and  other  property  furnished  to  the  ten- 
ant as  aforesaid)  so  long  as  they  remain  on  such  rented  or  leased 
premises,  and  for  one  month  thereafter;  and  such  lien,  as  to  agri- 
cultural products,  and  as  to  animals  and  tools  furnished  as  afore- 

'^Wliere  a  married  woman  ij  the  leasee  or  tenancy,  whether  audi  term   be  crested 

of  Ja  hotel,  her  furniture  in   the  hotel,  by  contract  or  .by   the   tenant's  holding 

whether  it  be   her  Mper&te  property  or  over. 

community  property,  tl  subject  to  the  lien.        Therefore,  when  a  tenant  from  month 

Bieaenbach  p  Key,  63  Tex.  79.  to  month  mongnges  the  personal  properly 

An  inclosed  square  in  a  city,  with  no  on  the  mortgaged  premises  to  another,  and 

improvements  save  a  pavilion,  was  rented  the  lent  for  the  month  in  which  the  tnort- 

for  a  pleasure  resort.    The  tenants  erected  gage  is  executed  has  been  paid,  and  the 

a  shooting  and  skating  gallery  and  swinge  properly  remsine  upon  the  premises  by 

sad  benches  on  tbe  grounds  for  the  accom-  permission  of  [he  mortgages  from  month 

mudatioo  of  visitors.    It  was  held  that,  on  to  month,  the  lien  of  the  landlord  is  sob- 

i  mp  rove  men  ts  placed  on  tbe  ground  out-  ordinate  to  that  of  the  mortgage.    At  the 

aide  of  tbe  pavilion,  the  landlord  had  no  time  the  mortgage  is  made  in  such  case, 

lien  under  this  provision.    Bush  v.  Hen-  the  tenant  holds  the  property  free  from 

ley  (Tex.),  15  S.  VT.Kep.D01.  any  charge  and  unincumbered  br  any  lien. 

1  This  article,  3133  a,  of  the  Revised  He  conld  then  remove  it  from  the  rented 

Statutes  is  a  legislative  addition  to  title  premises,  dispose  of  it  by  sale,  or  incumber 

LVII1-,  which   regulates   rural   or  farm  it  at  will.    Tbe  mortgagee  occupies  the 

renting.     It   is   apparent,    faking  alt  the  same   position  with  respect  to    the  land- 

provisions   together,  that  the  legislature  lord's  lien  as  if  the  mortgage  had  been 

intended  to  limit  the   operation   of  the  executed  before  the   property  bad   been 

landlord's  lien  to  a  yearly  renting.     The  brought  upon  the  rented  premises.   Hemp. 

provision  of  the  statute,  that  tbe  lien  shall  stead  Asso.  e.  Cochran,  60  Tex.  620. 
tontinseinforcesolongaslhatenaiitshall        A  landlord   who  lets  a  storehouse  for 

occupy  the  rented  premises,  prescribes  the  one  year,  at  a  rent  payable  at  tbe  end  of 

relet  only  when  the  lien  has  attached  by  the  term,  has  a  lien  for  tbe  year's  rent  on 

reassMi  of  rents  dnr,  or  such  as  are  accru-  the  proceeds  of  tbe  tenant's  goods  seized 

ing  and  will  ceriainly  become  doe,  under  in  the  storehouse  on  attachment,  and  sold 

the  particular  tenancy.    It  does  not  im-  as  perishable  a  few  months  after  the  year 

poser  a  charge  in  advance  upon  the  prop-  commenced.    Ghio  v.  Shim,  78  Tex.  375, 

eity  ef  the  tenant  for  any  rents  that  might  H  8.  W.  Hep.  860. 
by  possibility  become  due  for  another  term 
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said,  shall  be  superior  to  nil  laws  exempting  such  property  from 
forced  sales. 

Such  lien  shall  not  attach  to  the  goods,  wares,  and  merchandise 
•of  a  merchant,  trader,  or  mechanic,  sold  and  delivered  in  good 
faith  in  the  regular  course  of  business  to  the  tenant. 

The  removal  of  the  agricultural  products,  with  the  consent  of 
the  landlord,  for  the  purpose  of  being  prepared  for  market,  shall 
not  be  considered  a  waiver  of  such  lien,  but  such  lien  shall  con- 
tinue and  attach  to  the  products  so  removed,  the  same  as  if  they 
had  remained  on  such  rented  or  leased  premises. 

When  any  rent  or  Advances  shall  become  due,  or  the  tenant 
shall  be  about  to  remove  from  such  leased  or  rented  premises,  or 
to  remove  his  property  from  such  premises,  it  shall  be  lawful  for 
the  person  to  whom  the  rents  or  advances  are  payable,  his  agent, 
attorney,  assigns,  heirs,  or  legal  representatives,  to  apply  to  a  jus- 
tice of  the  peace  of  the  precinct  where  the  premises  are  situated 
for  a  warrant  to  seize  the  property  of  such  tenant.1 

1  Tbe  lien,  being  given  by  statute,  exists  ing  10  answer  his  judgment.     Boarder  r. 

independently  of  a  distress  warrant,  which  Edmondson,  38  Tex.  675. 

is  only  a  means  of  securing  (he  property  If  a  tenant's  good*  are  attached  upon 

and  making  the  lien   effective.    Temple-  the   rented   premises,  and  there   remain 

man  0.  Gresham,   61  Tex.  50;  I'riutt  v.  until  they  are  sold  under  the  process.,  he 

Kelley  (Tex.),  IS  S.  W.  Itcp.  119.    The  is  liable  for  rent  during  the  entire  period 

lien  is  therefore  superior  to  an  assignment  of  inch  occupancy ;  and  though  the  goods 

to  secure  creditors.    Rosenberg  v.  Shaper,  are  not  subject  to  seizure  for  rent  under  a 

SI  Tex.  134.  distress  warrant  while  (hey  are  in  tbe  ens- 

The  lien  is  not  lost  by  the  failure  of  the  tody  of  the  lair,  yet,  immediately  upon  a 
landlord  to  ane  out  a  distress  warrant  for  Eale  being  made  nnderthe  attachment,  the 
lent,  nor  acquired  by  his  resort  to  that  landlord's  lien  can  be  enforced  by  seizure 
remedy ;  but  the  lien  may  be  preserved  by  of  the  goods  while  they  are  still  upon  the 
suit  to  foreclose,  which  will  prevent  its  pretni.-es  for  all  the  rent  due  up  to  tbe 
loss  by  the  expiration  of  the  time  limited  time  of  seizure.  Meyer  c.  Oliver,  61  Tex. 
in  the  it  a!  tile  for  its  continuance.  Bour-  684.  The  remedy  by  distraint  nnderthe 
■cier  0,  Edmondaon,  58  Tex.  675 ;  Rosen-  statute  is  not  dependent  upon  the  owner- 
berg  it.  Shaper,  SI  Tex.  134.  ship  of  the  premises  at  the  time  tbe  writ 

The  landlord  is  not  restricted  to  the  uae  is  issued,  nor  is  it  in  any  way  affected  by 

of  the  summary  remedy  by  distress  pro-  the  fact  that  the  relation  of  landlord  and 

vided  by  thestatule.    It  allows  him  this  tenant  has   then   ceased.    If  rent  is  due 

remedy  in  case  he  is  willing  to  subject  him-  and  the  lien  sut'Stste,  a  distress  warrant 

self  to  tbe  burden  prescribed  by  it.    But  may  issue  to  enforce  the  lis*.    Meyer  c. 

be  may  alao  use  the  remedies  appropriate  Oliver,  61  Tex.  584. 

for  the  enforcement  of  liens  upon  personal  In  a  proceeding  to  enforce  the  lien  by 

properly.     He  may  fore  el  use  the  lien   by  foreclosure,  if  the  landlord  does  nothaie 

suit,   though  by  so  doing  he  takes  tbe  access  to  the  premises  so  as  to  enable  bin 

chances  of  Hading  the  property  forthcom-  to  inventory  the  articles  which  he  wishes 
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The  plaintiff,  his  agent  or  attorney,  shall  make  oath  that  the 
amount  sued  for  is  for  rent  or  advances,  or  shall  produce  a  writing 
signed  by  such  tenant  to  that  effect,  and  shall  further  swear  that 
such  warrant  is  not  sued  out  for  the  purpose  of  vexing  and  har- 
assing the  defendant ; 1  and  the  person  applying  for  such  warrant 
shall  execute  a  bond,  with  two  or  more  good  and  sufficient  sure- 
ties, to  be  approved  by  the  justice  of  the  peace,  payable  to  the 
defendant,  conditioned  that  the  plaintiff  will  pay  the  defendant 
such  damages  as  he  may  sustain  in  case  such  warrant  has  been 
illegally  and  unjustly  sued  out,  which  bond  shall  be  filed  among 
the  papers  of  the  cause  ;  and  in  case  the  suit  shall  be  finally  de- 
cided in  favor  of  the  defendant,  he  may  bring  suit  against  the 
plaintiff  and  his  sureties  on  such  bond,  and  shall  recover  such 
damages  as  may  be  awarded  to  him  by  the  proper  tribunal. 

Upon  the  filing  of  such  oath  and  bond,  it  shall  be  the  duty  of 
such  justice  of  the  peace  to  issue  his  wan-ant  to  the  sheriff  or  any 
constable  of  the  county,  commanding  him  to  seize  the  property  of 
the  defendant,  or  so  much  thereof  as  will  satisfy  the  demand. 

It  shall  be  the  duty  of  the  officer  to  whom  such  warrant  is 
directed  to  seize  the  property  of  such  tenant,  or  so  much  thereof  as 
shall  be  of  value  sufficient  to  satisfy  such  debt  and  costs,  and  the 
same  in  his  possession  safely  keep,  unless  the  same  is  replevied  as 
herein  provided,  and  make  due  return  thereof  to  the  court  to 
which  said  warrant  is  returnable,  at  the  next  term  thereof. 

The  defendant  shall  have  the  right  at  any  time  within  ten  days 
from  the  date  of  said  levy  to  replevy  the  property  so  seized. 

If  the  property  is  of  a  perishable  or  wasting  kind,  and  the 
defendant  fails  to  replevy  as  herein  provided,  the  officer  making 
the  levy,  or  the  plaintiff  or  the  defendant,  may  apply  to  the  court 
or  jndge  thereof  to  which  the  warrant  is  returnable,  either  in  term 
time  or  vacation,  for  an  order  to  sell  such  property. 

io  subject  to  lili  lien,  it  U  sufficient  thK  the  owner,  it  sufficient.    Bouicier  v.  Ed- 

he   describes   them  in  a  general   way,    M  mondson,  SB  Tex.  673. 

bj  referring  to  the   property  aa  a  quail-  '  Affidavit  that   the  warrant  was  not 

tit;  of  household  furniture  and  other  per-  sued  out  for  "  injuring  or  harassing"  is 

tonal  property  owned  by  the  tenant,  and  sufficient.    Biesenbach  v.  Key,   63   Tex. 

now  in  bis  possession  on  the  rented  prem-  79. 

ises.    A  general  description,  with  the  ex-  The  amoant  ronst  be  staled  definitely, 

net  locally  of  the  house  containing  it,  the  not    "about"    a   gi'eu    sum.     Jones    v. 

name  of  the  person  [n  possession  and  of  Walker,  4*  Tex.  300. 
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639.  Virginia  *  and  West  Virginia.3  —  Rent  of  every  bind 
may  be  recovered  by  distress  or  action.  He  to  whom  rent  or  com- 
pensation is  due,  whether  he  have  the  reversion  or  not,  his  per- 
sonal representative  or  assignee,  may  recover  it,  whatever  be  the 
estate  of  the  person  owing  it,  or  though  bis  estate  or  interest  in 
the  land  be  ended. 

Rent  may  be  distrained  for  within  five 8  years  from  the  time  it 
becomes  due,  and  not  afterwards,  whether  the  lease  be  ended  or 
not  The  distress  shall  be  made  by  a  constable,  sheriff,  or  other 
officer  of  the  county  or  corporation  wherein  the  premises  yielding 
the  rent,  or  some  part  thereof,  may  be,  or  the  goods  liable  to  dis- 
tress may  be  found,  under  warrant  From  a  justice,  founded  upon 
an  affidavit  of  the  person  claiming  the  rent,  or  his  agent,  that  the 
amount  of  money  or  other  thing  to  be  distrained  for  (to  be  speci- 
fied in  the  affidavit),  aa  he  verily  believes,  is  justly  due.  to  the 
claimant,  for  rent  reserved  upon  contract,  from  the  person  of 
whom  it  is  claimed. 

The  distress  may  be  levied  on  any  goods  of  the  lessee,  or  bis 
assignee  or  under-tenant,  found  on  the  premises,  or  which  may 
have  been  removed  therefrom  not  more  than  thirty  days.  If 
the  goods  of  Bach  lessee,  assignee,  or  under-tenant,  when  carried 
on  the  premises,  are  subject  to  a  Hen  which  is  valid  against  bis 
creditors,  his  interest  only  in  such  goods  shall  be  liable  to  sacb 
distress.  If  sny  lien  be  created  thereon  while  they  are  upon  the 
leased  premises,  they  shall  be  liable  to  distress,  but  for  not  more 
than  one  year's  rent,  whether  it  shall  have  accrued  before  or  after 
the  creation  of  the  lien.  No  other  goods  shall  be  liable  to  dis- 
tress than  such  as  are  declared  to  be  so  liable.  If,  after  the  com- 
mencement of  any  tenancy,4  a  lien  be  obtained  or  created  by  deed 

l  Code  1887,  §}  S786-2798.     As  to  ex-  the  landlord  for  rent,  the  former  being  • 

eruptions,  ice  Code  1887,  §  3630.    As  to  lien  when  the   latter  lease    commenced. 

lies  of  landlords  on  the  crop*  for  idWNM,  Richmond  v.  Duetberry,  27  Gratt.  210. 
60s  Code  1887,  §  3496.  Bui  estate  w  leased  to  a  firm  for  the 

1  Code  1887,  ch.  93,  jj§  7-15.    See  Acts  term  of  three  years,  to  commence  on  the 

1882,  ch.  65.     Aa  to  exemption*,  see  Code  1st  of  January,  1B76.     On  the   19th  day 

1887,  ch.  41.  $3  23-29.  of  June,  18*6,  before  the  rent  of  that  year 

*  In  Test  Virginia,  one  year.  became  dne,  one  of  ihe  leasees  executed  » 

*  If,  after  the  commencement  of  a  ten-  deed  of  trust  on  the  furniture.  The  rent 
ancy  for  a  year,  the  tenant  mortgages  his  for  the  year  1876  was  paid.  The  rent  for 
furniture  on  the  leased  premises,  sad  the  1877  was  assigned  to  a  third  party,  who 
rent  far  tiiut  year  ia  paid,  but  the  tenant  levied  a  distress  warrant  upon  the  furni- 
holds  over  under  a  new  lease,  the  lien  of  ture  on  the  leased  premises  for  that  year's 
the  mortgage  is  valid  against  the  lien  of  rent,  which  was  in  arrear ;  the  holder  of 
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of  trust,  mortgage,  or  otherwise  upon  the  interest  or  property  in 
goods  on  premises  leased  or  rented,  of  any  person  liable  for  the 
rent,  the  party  having  such  lien  may  remove  said  goods  from  the 
premises  on  the  following  terms,  and  not  otherwise :  that  is  to 
say,  on  the  terms  of  paying  to  the  person  entitled  to  the  rent  bo 
much  as  is  in  arrear,  and  securing  to  him  so  much  as  is  to  become 
due,  what  is  so  paid  or  secured  not  being  more  altogether  than  a 
year's  rent  in  any  case.  If  the  goods  be  taken  nnder  legal  pro- 
cess, the  officer  executing  it  shall,  out  of  the  proceeds  of  the 
goods,  make  such  payment  of  what  is  in  arrear ;  and  as  to  what 
is  to  become  due,  he  shall  sell  a  sufficient  portion  of  the  goods  on 
a  credit  till  then,  taking  from  the  purchasers  bonds  with  good 
security,  payable  to  the  person  so  entitled,  and  delivering  such 
bonds  to  bim.  If  the  goods  be  not  taken  under  legal  process, 
such  payment  and  security  ahull  be  made  and  given  before  their 
removal.1 

the  note  claiming,  among  other  things,  ated  and  been  paid  by  the  tenants.  As 
that  tbe  trust  deed  constitute*!  a  prior  lien  long  at  any  rent  arising  tinder  the  ten- 
on the  property  to  the  rent  lor  the  yenr  ancy  remains  unpaid  by  tbe  persons  lia- 
1877,  and  praying  an  injunction  to  atop  ble  therefor,  as  soon  as  it  becomes  due 
tbe  sale  of  the  properly  levied  on  until  the  person  entitled  to  it  may  distrain  the 
tbe  right*  of  tbe  parties  could  be  deter-  goodi  for  an  amount  not  exceeding  tbe 
mined,  and  for  the  appointment  of  a  re-  rent  for  a  year.  Wades  b.  Figgatt,  75  Va. 
ceiver.    It  was  held  :  1.  That  the  deed  of    575. 

trust  mi  created  "  after  the  commence-  Aa  to  marshalling  proceeds  of  sale  as 
stent  of  the  tenancy "  nnder  which  Ibe  between  successive  mortgages  of  property 
distress  was  made,  —  that  the  tenancy  of  subject  to  distress,  see  Jones  i>.  Phelan,  10 
the  two  years,  1876  and   1877,  was   the     QratL  339. 

same ;  3.  That  the  payment  of  tbe  rent  A  tenant  under  a  lease  for  a  term  of 
for  tho  rear  1876  was  no  discharge  of  the  years,  which  contained  no  covenant  or 
prior  right  of  the  lessors  or  their  assignee  stipulation  for  a  renewal,  executed  a  deed 
to  "one  year's  rent,"  within  tbe  meaning  of  trust  which  conveyed  the  machinery 
of  the  statute;  3.  That  goods  carried  on  and  other  personalty  on  the  premises. 
the  leased  premises  and  incumbered  "  «f-  Thereafter,  but  before  registration  of  the 
ter  the  commencement  of  the  tenancy  "  are  deed  of  trust,  an  agreement  for  renewal 
charged  with  a  definite  portion  of  the  of  the  lease  was  entered  into.  It  was  held 
rent  arising  under  the  tenancy  during  the  that  possession  uuder  tbe  agreement  for 
term,  and  not  with  the  specific  rent  of  any  renewal  was  to  be  treated  as  anew  tenancy, 
particular  year  or  period  of  time.  "  One  and  that  the  lien  of  the  trust  deed  took 
year's  rest "  and  "  a  year's  rent"  are  used  priority  over  the  landlord's  lien  for  rent 
in  the  statute  to  denote  the  amomU  of  rent  accruing  after  the  expiration  of  tbe  orig- 
to  be  distrained  for  in  the  one  case,  and  inal  term.  Upper  Appomattox  Co.  v. 
to  be  paid  or  secured  in  tho  other.  And  it  Hamilton,  83  Va.  319,  3  So.  East.  Rep. 
matters  not  for  what  year  it  accrued,  or    195. 

whether  it  was  before  or  after  the  creation  '  This  statute  create*  a  lien  in  favor  of 
of  tbe  lien,  or  whether  or  not  other  rents  the  landlord,  and  a  lien  of  a  high  and  pa- 
may  have  accrued  after  the  lien  was  ere-    culisr  character.    The  lien  it  creates  must 
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Where  goods  are  distrained  or  attached  for  rent  reserved  in  a 
share  of  the  crop,  or  in  anything  other  than  money,  the  claim- 
ant of  the  rent,  having  given  the  tenant  ten  days'  notice,  or,  if 
be  be  out  of  the  county,  having  set  up  the  notice  in  some  con* 
spicnons  place  on  the  premises,  may  apply  to  the  court  to  which 
the  attachment  is  returnable,  or  the  court  of  the  county  or  cor- 
poration in  which  the  distress  is  made.  The  court  having  ascer- 
tained the  value,  either  by  its  own  judgment,  or,  if  either  party 
require  it,  by  the  verdict  of  a  jury  impanelled  without  the  for- 
mality of  pleading,  shall  order  the  goods  distrained  or  attached 
to  be  sold  to  pay  the  amount  so  ascertained. 

639  a.  Washington.1  —  Every  landlord  shall  have  a  lien  upon 
the  crops  grown  or  growing  upon  the  demised  lands  of  any  year 
for  the  rents  accrued  or  accruing  for  such  year,  whether  the  same 
is  paid  wholly  or  in  part  in  money  or  specific  articles  of  property, 
or  products  of  the  premises,  or  labor,  and  also  for  the  faithful 
performance  of  the  lease ;  and  the  lien  created  by  the  provisions 
of  this  section  shall  be  a  preferred  lien,  and  shall  be  prior  to  all 
other  liens. 

Any  person  claiming  the  benefit  of  this  statute  must,  within 
forty  days  after  the  close  of  said  work  and  labor,  or  after  the  ex- 
piration of  the  term,  or  after  the  expiration  of  each  year  of  the 
lease,  for  which  any  lands  were  demised,  file  for  record  with  the 
county  auditor  of  the  county  in  which  said  work  and  labor  was 
performed,  or  said  demised  lands  are  situated,  a  claim  which  shall 
be  duly  verified,8  and  said  lien  may  be  enforced  in  a  civil  action  :* 
provided  that  the  lien  so  created  in  favor  of  landlords  shall  only 
apply  when  the  lease  has  been  recorded. 

640.  Wisconsin.*  —  The  common  law  right  of  distress,  as  it 
existed  in  England  prior  to  the  American  Revolution,  existed  in 
this  State  down  to  1866,  when  it  was  abolished  by  statute.6 

ba  respected  and  enforced.   The  landlord'!  the  bankrupt  set.    In  r>  Wynne,  Cbaie'a 

lien   under  that  statute  ia  given  by  ibe  Dec.  S27. 

statute  independently  of  proceedings  by  '  0.  8.  1891,  §§  1695, 1696. 

distress  warrant   or   attachment,  which  ■  In  accordance  with  O.8. 1891,5  (685. 

remedies,  in  case  of  a  bankrupt,  are  en-  '  As  provided  in  O.  8.  1891,  f  1089. 

perssded  by  the  effect  and  operation  of  *  Coburn  v.  Harrey,  18  Wit.  147. 
*  Laws  1866,  Ch.  74. 
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CHAPTER  XIII. 

LIVERY-STABLE   KEEPERS1   AND    AGISTORS*   LIENS. 

I.  Statutory   provisions  Mid  their  con    I  gagea   and    other  liens  and  sales, 

fraction,  641-690.  691-697. 

IL  Priority   a*    regards    chattel     mort-  I  III.  Waiver  of  the  lien,  698-701. 

I.  Statutory  Provision*  and  their  Conttruction. 
641.  Agistors  of  cattle  and  livery-stable  keepers  have  no 
lien  at  common  law  for  the  keeping  of  cattle  or  horses.  Such 
a  lien  can  arise  only  by  virtue  of  a  statute,  or  of  a  special  agree- 
ment in  the  nature  of  a  pledge.1  "  By  the  general  law,"  said 
Baron  Parke,3  "  in  the  absence  of  any  specific  agreement,  when- 
ever a  party  baa  expended  labor  and  skill  in  the  improvement  of 
a  chattel  bailed  to  him,  he  has  a  lien  upon  it.  Now  the  case  of 
an  agistment  does  not  fall  within  that  principle,  inasmuch  as  the 
agistor  does  not  confer  an  additional  value  on  the  Article,  either 
by  the  exertion  of  any  skill  of  his  own,  or  indirectly  by  means  of 
any  instrument  in  his  possession,  as  was  the  case  with  the  stallion 
in  Scarfe  r.  Morgan ; s  be  simply  takes  the  animal  to  feed  it." 

1  S  Kent's  Com.  363 ;  Chapman  V.  Allen,  Am.  Bee.  663 ;  Hi  well  v.  Pearee,  IS  N.  Y. 

Cro.  Car.  271 ;  Reran  v.  Waters,  S  C.  ft  252. 

P.  620;  Wallace  v.  Woodgate,  1  C.  &  P.  Vermont:  Ingalls  tr.  Vance,  61  Vt.  582, 

375;  Jackson   o.   Cummins,  5  M.   &  W.  584, 18  All.  Rep.  453 ;  Wills  n.  Barrister, 

349;  Yorke    u.   Grenaugh,  3  Ld.  Raym.  36  Vt.  120;  for  keeping  iheep,  Cnmminga 

866 ;  Judson  v.  Eiheridge,  1  C.  ft  M.  743 ;  v.  Harris,  3  Vt.  244,  23  Am.  Dec  206. 

Richards  t>.  8 j  moils,  IS  L.  J.  (N.  S.)  Q.  Other  Statu  :  Miller  u.Marston, 35 Me. 

B.  35.  153,  155,  56  Am.   Dec    694;    Kelaey   v. 

lova:  Mnnson  o.  Porter,  63  Iowa,  453,  Lsyne,  28  Runs.  21B,  42  Am.  Rap.   158; 

19  N,  W. Rep. 290 ;  McDonald  ?.  Bennett,  Lewis  if.  Tyler,  23  Cal.  864 ;  Hickman  i*. 

45  Iowa,  436.  Thomas,  16  Ala.  666;  Manner  v.  Ingram, 

Masaaeknsetts :  Goodrich  tr.  Witlard,  7  78  N.  C.  96;  Jackson  v.  Holland,  SI  Ga. 

Gray,  183;  Vinal  ».  Spofford,  139  Man.  339 ;  Millikin  v.  Jones,  77  111.  372;  Saint 

129;  Goellc.  Morse,  126  Mass.  48a  r.  Smith,  I  Coldw.  51 ;  Fisbell  v.  Morris, 

lev  York:   Jackson    v.  Kasseall,   30  67  Conn.  547,  IB  All.  Rep.  717. 

linn,  231;  Fo»  v.  McGregor,  11  Barb.  41 ;  *  Jackson  o.  Cummins,  5  M.  ft  W.  342. 

Griniiall   ».    Cook,  3    Hill,   485,  491,  38  *  4  M.  ft  W.  270. 
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§§  642,  643.]      'LIVERY-STABLE    KEEPERS'    AND   AGISTORS*    LIENS. 

Tbe  statutes,  however,  create  rights  in  the  nature  of  common  law 
liens,  for  they  are  rights  to  retain  the  property  as  security,  and 
are  lost  by  parting  with  possession.1 

The  livery-stable  keeper  does  not  come  within  the  reason  of 
the  rale  of  law  which  gives  a  lien  to  an  innkeeper,  namely,  that 
the  innkeeper  is  bound  to  entertain  and  provide  for  any  one  who 
presents  himself  in  the  character  of  a  guest ;  for  the  keeper  of  a 
livery-stable  is  under  no  obligation  to  take  and  feed  the  horse  of 
a  customer.3 

642.  Nor  can  suoh  a  lien  be  created  by  the  force  of  any 
usage  prevailing  in  a  particular  town  or  city ;  but  to  acquire  tbe 
force  of  law,  such  usage  or  custom  must  have  been  established, 
and  have  become  general,  so  that  a  presumption  of  knowledge  by 
the  parties  can  be  said  to  arise.3 

The  lien,  may  be  created  by  force  of  a  special  agreement,  and 
in  such  case,  if  the  owner  of  a  horse  remove  it  for  the  purpose  of 
defrauding  the  keeper  of  his  lien,  the  latter  may  retake  the  horse, 
and  his  lien  will  revive  with  the  restored  possession.* 

643.  In  a  Pennsylvania  oase  the  doctrine  of  the  cases 
whioh  deny  the  agistor  of  oattle  a  lien  Is  called  in  question.6 
In  this  case  Chief   Justice  Gibson  dissents  from  the  view  that 

1  Seebauni  v.  Handy,  46  Ohio  St  560,  should   be  protected   irrespective  of   the 

22  N.  E.  Sep.  869.  question  whether  loch  property  or  labor 

1  Munaoti  v.  Potter,  63  Iowa,  403,  19  increased  the  value  of  the  thing  bailed,  or 

H.  W.  Bep.  190,  per  Adanu,  J. ;  McGhee  limply  preferred  it  in  existence.    Often- 

*.  Edwards,  ST  Tenn.  906,  II  8.  TV.  Kep.  times,  indeed,  ai  suggested  by  Chief  Jus- 

316,  per  Folkei,  J.  tics  Gibson  in  the  quotation  just  made,  tbe 

6  Saint  v.  Smith,  1  Coldw.  51.  feeding  and  care  of  the  agistor  actually  in- 

*  Wallace  v.  Woodgate,  By.  A  M.  193.  crease  the  intrinsic  value.    Further,  it  may 

*  Stein  man  v.  Wilkins,  7  W.  A  8.  466,  be  remarked  that  the  general  tendency  of 
42  Am.  Dec.  254.  This  case  is  cited,  and  all  legislation  and  adjudication  is  to  afford 
the  views  of  Chief  Justice  Gibson  ap-  protection  to  him  who  parts  with  labor  or 
proved,  In  Hoover  v.  Epler,  52  Pa.  St.  522,  material  for  the  benefit  of  another.  Wit- 
per  Thompson,  J.,and  in  Kelseyp.  Layne,  new  the  various  mechanics'  lien  laws  for 
28  Kans.  218,224,  42  Am.  Rep.  IBS.  In  the  protection  of  those  who  bestow  labor 
the  latter  caae  Brewer,  J.,  said  :  "The  or  furnish  material  for  the  improvement 
theory  of  the  common  law  was,  that  if  of  real  estate,  the  law  requiring  railroads 
the  labor  and  skill  of  the  bailee  increased  to  give  a  bond  to  secure  the  payment  of 
the  value  of  the  article  bailed,  he  had  a  all  laborers,  and  tbe  statutes  like  the  one 
lien.  In  other  words,  it  waa  the  profit  of  now  In  consideration  before  us.  These 
the  bailor,  and  not  the  loss  of  the  bailee,  statutes,  which  rest  npon  obvious  consid- 
which  determined  tbe  lien.  Now  it  would  erations  of  justice,  are  to  be  reasonably 
teem  far  more  just  that,  when  the  bailee  construed  In  order  to  accomplish  the  ends 
parted  with  anything,  either  property  or  intended." 

labor,  at  the  instance  of  the  bailor,  he 
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STATUTORY   PROVISIONS   AND   THEIR  CONSTRUCTION.      [§  644. 

liens  are  confined  to  bailments  for  skilled  labor ;  that  the  lien 
results  from  the  tabor  and  care  of  any  bailee,  whether  skilled  or 
not,  and  not  from  tbe  improved  condition  of  the  thing  bailed. 
"  It  is,"  he  says,  "difficult  to  find  an  argument  for  the  position 
that  a  man  who  fits  an  ox  for  the  shambles,  by  fattening  it  with 
hiB  provender,  does  not  increase  its  intrinsic  value  by  means  ex- 
clusively within  his  control."  Tbe  learned  Chief  Justice  refers 
to  the  argument  of  Baron  Parke  in  Jackson  v.  Cummins,1  that 
the  lien  extends  only  to  cases  in  which  the  bailee  has  directly 
conferred  additional  value  by  labor  or  skill,  or  indirectly  by  the 
instrumentality  of  an  agent  under  his  control,  aa  in  the  case  of 
Scarfe  v.  Morgan,1  where  tbe  owner  of  a  stallion  was  allowed  to 
have  a  lien  for  a  single  service,  which  resulted  in  the  mare's  being 
with  foal.  In  the  latter  case  (he  lien,  of  course,  could  have  no 
other  foundation  than  the  improved  condition  and  increased  value 
of  the  mare,  independently  of  the  consideration  of  skill.  "  In 
Jackson  v.  Cummins,"  said  Gibson,  C.  J.,  in  conclusion,  "  we  see 
the  expiring  embers  of  the  primitive  notion  that  the  basis  of  tbe 
lien  is  intrinsic  improvement  of  the  thing  by  mechanical  means  ; 
but  if  we  get  away  from  it  at  all,  what  matters  it  how  the  addi- 
tional value  has  been  imparted,  or  whether  it  has  been  attended 
with  an  alteration  in  the  condition  of  the  thing?  It  may  be  said 
that  the  condition  of  a  fat  ox  is  not  a  permanent  one,  but  neither 
is  the  increased  value  of  a  mare  in  foal  permanent,  yet  in  Scarfe 
v.  Morgan  the  owner  of  a  stallion  was  allowed  to  have  a  lien  for 
the  price  of  the  leap.  The  truth  is,  tbe  modern  decisions  evince 
a  straggle  of  the  judicial  mind  to  escape  from  the  narrow  con- 
fines of  the  earlier  precedents,  but  without  having  as  yet  estab- 
lished principles  adapted  to  tbe  current  transactions  and  conven- 
ience of  the  world." 

644.  Bat  a  livery-stable  keeper  has  a  Hen  at  common  law 
on  a  horse  which  he  keeps  for  the  purpose  of  exercising  and 
training  to  run  at  races,8  although  the  races  be  for  bets  and 
wagers  which  are  made  illegal  by  statute,  and  the  stable-keeper 
knew  that  the  horse  was  so  used  while  in  his  possession,4     Even 

1  5  M.  ft  W.  343,  above  cited.  Jacobs  v.  Lntonr,  S  Bing.   130,  3  Moo.  ft 

«  4  M.  ft  W.  370,  above  cited.  P.  SO;   Horris  v.  Woodruff,   134  Mass. 

»  Bevan  b.  Walers,  3  C.  ft  P.  380,  Moo.  SOS;  Shields  i>.  Dodge,  14  Lea,  336; 
ft  M.  235  ;  Scarfe  r.  Morgan,  4  M.  ft  W.    Towle  v.  Raymond,  58  N.  H.  64. 

370,283;  Forth  b.  Simpson,  13  Q.  II.  6R0;         *  Harris  v.  Woodruff,  134  Muss.  SOS. 
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§  645.]         LIVERY-STABLE  KEEPERS'   AMD  AOISTOBS'   LIENS. 

though  the  parties  were  in  pari  delicto,  potior  est  conditio  poisi- 
dentis,  and  the  lav  will  not  assist  the  owner  of  the  horse  to  ob- 
tain possession  without  paying  the  keeper  and  trainer.1 

It  may  happen  that  a  trainer,  while  having  a  lien  at  common 
law  for  his  labor  bestowed  upon  a  horse,  may  have  a  statutory  lien 
for  boarding  the  horse.  Whether  both  liens,  in  such  case,  can  be 
enforced  together,  depends  upon  the  law  of  the  State  under  which 
the  liens  arise.3 

One  who  takes  a  horse  to  be  kept  and- cared  for  has  a  lien  for 
the  service,8  but  the  lien  arises  from  the  special  service  in  caring; 
for  the  horse,  if  he  needs  medical  treatment.  A  stable-keeper  has 
no  lien  for  incidental  treatment  of  a  horse  rendered  in  the  usual 
course  of  keeping  it  without  a  special  contract  for  a  lien.1 

646.  The  owner  of  a  stallion  has  a  lien  upon  a  mare  for 
the  charge  for  serving  the  mare.1  The  lien  is  specific,  and  the 
mare  cannot  be  retained  for  a  general  balance  of  account.  This 
lien  is  given  upon  the  general  principle  that,  where  a  bailee  has 
expended  his  labor  and  skill  in  the  improvement  of  a  chattel  de- 
livered to  him,  he  has  a  lien  for  his  charge  in  that  respect. 

In  this  country  a  similar  lien  lias  in  most  of  the  States  been 
conferred  by  statute.9     The  lien  is  sometimes  extended  so  as  to 

1  Harris  p.  Woodruff,  134  M«a>.  S05,  26  Minoia :  Laws  1369,  p.  7. 

Am.  Rep.  69S.  Indian*:  Law»  1  889,  p.  333. 

3  Toole  v.  Raymond,  58  N.  II.  64.  Iuuu :  G.  S.  1SS9,  §  3674. 

'  Lord  v.  Jones,  Si  He.  439,  41   Am.  Kentucky:  G.  S.  1B83,  p.  983. 

Dec.  391.  Maine:  Ada  1887, ch. 52.    For  enforce- 

•  Miller  r.Maraton,  35  Mo.  153,  56  Am.  inert,  see  ch.  xxi.,  infra. 

Dec  694.  Kiuiulppl:  R.  Cod*  1880,  9  1394. 

«  Scarlet-.  Morfian,  4  M.&W.  370,  383.  Miafourf  :   U.S.  1889,  ft  6732,  6733. 

Parke,  B.,  laid:  "The  object  ia  that  the  Hebruaa:  Comp.   Lava   1885,   ch.   4, 

mare  may  he  made  mora  valuable  bj  proT-  art.  1,  J  40. 

ing  in  foal.     She  ia  delivered  to  the  de-  Hew  Turk :  Lam  1887,  ch.  458 ;  Lawi 

fendant  that   the   may  by  hia  skill   and  1B88,  ch.  457. 

labor,  and  the  line  of  hia  atallion  for  that  Horth  Carolina:    Code   1883,  §*,  1797, 

object,  be  made  ao;  and  we  think,  there-  1798;  Lam  1885,  ch.  72. 

fore,  that  it  ia  a  caae  which  fall*  within  Horth  Dakota:  Laws  1891, ch.  117, 1 3. 

the  principle  of  those  cited  in  argument."  Ohio  i  Laws  1885,  p.  2(17  ;  Law*  1884, 


1 1886,  J}  3091-3094.  p.  43. 

I  Acts  1885,  p.  53.    It  iliob-  Oregon:  Annot.  Laws  1 893,  p.  1897. 

ject  to  the  lien  of  a  prior  recorded  mott-  Bonth  Carolina  :  G.  S.  1883,  §  2349. 

gage      Eaater  n.  Giiyno,  51  Ark.  332,  II  South  Dakota  :  Lawa  1891,  ch.  83,  |  8. 

S.  W.  Itep.  212.  Tannesaee :  Code  1884,  §§   3758,  3759. 

Colorado:  G.  8.  1883,  $3193.  As  lo  superiority  of  subsequent  mortgage, 

Dataware:  La wi  1891,  p.  498.  ace  Sims  ».  Bradford,  12  Lea,  434. 

Georgia:  Laws  1882-83, p.  133, No. 353.  Termoat:  Acta  1888,  p.  113. 
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attach  also  to  the  offspring,  and  sometimes  it  is  made  to  attach 
to  the  offspring  alone.  The  lien  is  also  generally  enlarged  bo  that 
it  doea  not  depend  opon  possession,  but  without  possession  may 
be  asserted  within  a  limited  time  by  attachment.  The  lien  exists 
from  the  time  of  service,  and  one  who  purchases  the  mare  after 
the  service,  but  before  the  filing  of  the  notice  of  lien,  and  before 
the  time  for  filing  such  notice  has  expired,  takes  her  subject 
to  the  existing  lien.1 

646.  The  statutes  of  the  several  States  giving  liens  to 
agistors,  stable-keepers,  and  others,  differ  much  in  terms. 
Generally  the  lien  attaches  only  to  the  animals  taken  care  of ; 
and  it  does  not  attach  to  wagons,  carriages,  harnesses,  and  other 
articles  left  with  the  horses  and  cattle  which  are  to  be  kept.3 
Bnt  in  a  few  States  it  is  provided  that  the  lien  shall  attach  to 
such  articles.8  In  some  States  the  lien  is  given  only  to  livery- 
Btable  keepers ;  in  others  it  is  also  given  to  agistors,  ranchmen, 
and  farmers.  In  some  the  statutes  apply  in  favor  of  those  whose 
business  it  is  to  board  horses,  or  to  pasture  or  feed  cattle ;  while 
others  seem  to  he  broad  enough  to  cover  isolated  cases  of  board- 
ing horses  or  keeping  cattle> 

The  statutes  of  several  States  expressly  provide  that  the  lien 
shall  not  attach  to  property  which  has  been  stolen,  or  which  does 
not  belong  to  the  person  who  intrusts  it  to  a  stable-keeper  or 
agistor.1  The  reason  for  an  innkeeper's  lien  attaching  to  such 
property  does  not  bold  in  case  of  stable-keepers  and  agistors,  and 
therefore  the  lien  does  not  attach  to  such  property  unless  it  is 
expressly  made  to  attach.  If  the  statute  is  silent  on  the  subject, 
it  does  not  apply  to  stolen  animals,  or  such  as  belong  to  other 
persons." 

647.  Alabama.6  —  Keepers,  owners,  or  proprietors  of  livery- 
stables  have  a  lien  on  all  stock  kept  and  fed  by  them,  and  have 

Washington:  O.  S.  1891,  §5  3501-2505.     Hart, home  v.  Seeds,  1  Cheater  Co.  Hep. 
Wart  Virginia :  AcU  1889,  p.  T6. 


:  Laws  1891,  ch.  383.  ■  Ai  in  Delaware,  S   MS  ;    Missouri, 

Vytmimg:  Laws  1890, en. 74.  j  666;  Htv  Jersey,    £    ATI;    Virginia, 

*  Tut.IoK.l)eiini»,58Ilun,35,ll  N.  Y.  §880;  and  Wtssonata,  §  683. 

So  pp.  600.  *  North  and  South  Dakota,  §   073  a; 

1  Thru  a  lien  given  by  statute  upon  a  Montana,  S  687  ;  Wyoming,  §  6S1, 

hoiie  for  his  keeping  dues  not  extend  to        *  Gump  u.  Showaller,  43  Pa.  St.  507. 

an;  other  properly  intrusted  to  the  liable-         *  Cudu  1886,  §§  3069,  3090. 

keeper,  each  as  carriage!  and    harness. 

429 

jipismb,  Google 
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power  to  retain  such  stock,  or  bo  much  thereof  as  may  be  neces- 
sary for  the  payment  of  charges  for  keeping  and  feeding  such 
stock. 

If  the  charges  when  due  are  not  paid  within  ten  days  from  de- 
mand thereof,  the  keepers,  owners,  or  proprietors  are  authorized, 
after  giving  thirty  days'  notice,  once  a  week  for  three  successive 
weeks,  in  a  newspaper  published  in  the  county  in  which  such 
stables  are  located,  or,  if  there  be  no  such  paper,  by  posting  the 
notice  for  thirty  days  in  three  conspicuous  places  in  the  county, 
.to  sell  the  stock  for  the  payment  of  the  charges  and  expenses 
incident  thereto ;  and  the  balance,  if  any,  is  to  be  paid  over  to  the 
owner. 

647  a.  Arizona  Territory. — Proprietors  of  livery  or  public 
stables  have  a  special  lien  on  all  animals  placed  with  them  for 
feed,  care,  and  attention,  as  also  upon  such  carriages,  buggies, 
vehicles,  or  other  equipments  as  may  have  been  placed  in  their 
care,  for  the  amount  of  the  charges  against  the  same.1  All  farm- 
ers, ranchmen,  and  others  who  furnish  pasture,  hay,  or  other  feed 
for  any  cattle,  horses,  or  other  stock  to  be  fed  on  the  premises  of 
such  person  or  persons  furnishing  sueh>  pasture,  hay,  or  feed,  have 
a  lieu  on  such  stock  for  the  amount  of  the  charges  due  and  unpaid 
for  such  pasturage,  hay,  or  other  feed,  and  shall  have  the  right  to 
take  possession  of  and  retain  such  stock  until  such  charges  are 
paid  by  the  owner  or  owners  thereof;  the  lien  may  be  enforced 
by  taking  possession  and  selling  after  notice.3 

648.  Arkansas.3  —  Keepers  of  livery,  sale,  or  feed  stables,  or 
wagon  yards,  have  a  lien  for  their  reasonable  charges  and  costs  on 
all  horses,  mules,  or  other  stock  or  property  left  in  their  charge  to 
be  kept,  sheltered,  fed,  sold,  or  otherwise  cared  for.  Such  keep- 
ers are  authorized  to  keep  possession  of  such  property  until  such 
charges  are  paid  or  tendered  to  them  by  the  owner  thereof. 

In  case  any  such  property  is  left  with  such  keeper  and  not 
called  for  by  the  owner,  and  the  charges  and  costs  thereon  paid 
before  they  shall  amount  to  the  value  thereof,  and  the  cost  of 
selling  the  same,  it  shall  be  lawful  for  such  keeper  to  cause  the 
same  to  be  sold. 

Such  sale  shall  be  at  public  outcry,  after  first  giving  the  owner 
thirty  days'  actual  notice  or  constructive  notice,  to  be  published 

i  R.  B.   1887,  SS290.    As   to  enforce-        >  Acta  1889,  p.  36. 
racnt,  see  §  1049  a.  *  Dig.  ot  SUto.  1 884,  99  44W-44M. 
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ia  a  newspaper  authorized  to  publish  legal  notices,  specifying  the 
day,  hour,  and  place  of  such  sale,  and  out  of  the  proceeds  of  such 
sale  shall  be  paid :  1st.  The  costs  and  expenses  of  sale ;  2d.  The 
amount  due  such  keeper  for  his  charges ;  and  the  balance,  if  any, 
shall  be  held  by  such  keeper  for  the  use,  and  subject  to  the  order, 
of  the  owner  of  the  property  so  sold. 

649.  California.1  —  Livery  or  boarding  or  feed  stable  proprie- 
tors, and  persons  pasturing  horses  or  stock,  have  a  lien,  dependent 
on  possession,  for  their  compensation  in  caring  for,  boarding,  feed- 
ing, or  pasturing  such  horses  or  stock.  • 

650.  Colorado.2 — Any  ranchman,  farmer,  agistor,  herder  of 
cattle,  tavern-keeper,  livery-stable  keeper,  or  any  other  person  to 
whom  any  horses,  mules,  asses,  cattle,  sheep,  or  hogs  shall  be  in- 
trusted, for  the  purpose  of  feeding,  herding,  pasturing,  or  ranch- 
ing, shall  have  a  lien  upon  such  horses,  mules,  asses,  cattle,  sheep, 
or  hogs  until  the  said  amount  ia  paid. 

661.  Connecticut.8 — When  a  special  agreement  shall  have 
been  made  between  the  owner  of  any  cattle,  horses,  sheep,  or 
swine,  and  any  person  who  shall  keep  and  feed  them,  regarding 
the  price  of  such  keeping,  such  cattle,  horses,  sheep,  and  swine 
shall  be  subject  to  a  lien  for  the  price  of  such  keeping  in  favor  of 
the  person  keeping  the  same ;  and  such  person  bo  keeping  said 
cattle,  horses,  sheep,  or  swine  may  detain  the  same  until  such 
debt  shall  be  paid ;  and  if  it  be  not  paid  within  twenty-one  days 
after  it  is  due,  he  may  Bell  such  cattle,  horses,  sheep,  or  swine, 
or  bo  many  thereof  as  shall  be  necessary,  at  public  auction,  upon 
giving  written  notice  to  the  owner  of  the  time  and  place  of  said 
sale  at  least  six  days  before  said  sale,  and  apply  the  proceeds  to 
the  payment  of  such  debts,  returning  the  surplus,  if  any,  to  said 
owner. 

663.  Delaware.1  —  Any  hotel-keeper,  innkeeper,  or  other  per- 
son who  keeps  a  livery  or  boarding  stable,  and  for  price  or  re- 
ward at  such  stable  furnishes  food  or  care  for  any  horse,  or  has 
the  custody  or  care  of  any  carriage,  cart,  wagon,  sleigh,  or  other 
vehicle,  or  any  harness,  robes,  or  other  equipments  for  the  same, 
shall  have  a  lien  upon  such  horse,  carriage,  cart,  wagon,  sleigh, 

l  CckJbb  and  Stats.  1885,  5  3051  of  Civ.    of  enforcing,  see  general   provision,    oh. 
Code.    As  to  former  statute  of  1870,  and    xxii.,  infra. 
the  Code  before  it  una  amended  in  1878,        ■  Q,  S.  1S88,  §  8047. 
lee  Johononr.  I'erry,  53C«I.  SSI.  •  Laws  18S5,  toI.  17,  pt.  S,  p.  9*0. 

1  Annot.  Stata.  1891,1  MS*.  Itonodo 
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vehicle,  harness,  robes,  or  equipments,  and  the  right  to  detain  the 
same  to  secure  the  payment  of  such  price  or  reward,  and  may, 
after  the  expiration  of  fifteen  days  from  the  time  the  same,  or  any 
part  thereof,  became  doe  and  payable,  the  same  remaining  unpaid 
in  whole  or  in  part,  sell  the  property  upon  which  he  has  such  Hen 
at  public  sale,  at  such  livery  or  boarding  stable,  to  the  highest 
and  best  bidder  or  bidders  therefor,  first  giving  at  least  ten  days' 
notice  of  such  sale. 

If  the  keeper  of  the  stable  has  parted  with  the  custody  of  the 
property  subject  to  such  lien,  he  may  at  any  time  within  ten  days 
from  the  parting  of  such  custody  make  an  affidavit  describing  the 
property  and  stating  the  amount  due,  and  thereupon  a  warrant 
may  issue  for  the  seizure  of  the  property  and  the  delivery  thereof 
to  the  keeper  of  the  stable. 

664.  Florida.1  —  A  lien  prior  in  dignity  to  all  others  exists 
in  favor  of  all  keepers  of  livery,  sale,  or  feed  stables  for  feeding 
or  taking  care  of  any  horse  or  other  animal  put  in  their  charge, 
upon  such  horse  or  other  animal. 

665.  Georgia.3  —  Innkeepers  and  livery-stable  keepers  have  a 
lien  for  their  dues  on  the  stock  placed  in  their  care  for  keeping, 
which  shall  be  superior  to  other  liens,  except  liens  for  taxes,  spe- 
cial liens  of  landlords  for  rent,  liens  of  laborers,  and  all  general 
liens  of  which  tbey  had  actual  notice  before  the  property  claimed 
to  be  subject  to  lien  came  into  their  control,  to  which  excepted 
liens  they  shall  be  inferior. 

The  keeper  of  a  livery-stable  is  a  depositary  for  hire,  and  is 
bound  to  the  same  diligence  and  entitled  to  the  same  lien  as  an 
innkeeper. 

Every  livery-stable  keeper  may  also  assert  his  lien  by  mak- 
ing a  statement  in  writing  of  the  amount  due  him,  with  a  de- 
scription of  the  stock  on  which  the  lien  is  claimed,  and  making 
affidavit  thereto,  and  recording  it  in  the  clerk's  office  of  the 
superior  court  of  the  county  where  the  service  wsb  rendered,  and 
when  so  recorded  the  lien  has  the  same  effect  as  is  now  given  by 
retaining  possession.  The  lien  must  be  recorded  while  the  prop- 
erty is  in  the  possession  of  the  livery-stable  keeper.  Such  lien 
may  be  foreclosed  as  mortgages  on  personalty  are  now  foreclosed.1 

l  R.  B.  1892,  S  1739.  Tuiotii,  cb.  nil.  Goorgia-   Al  to  priority, 

■'  Code  lees,  H  19S6,  9124.     For  mode    see  Colqnitt  v.  Kirkmnn,  47  Gn.  555. 
of   enforcing  the  lien,   iee  general   pro-        '  L*wh  1889,  p.  117. 
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655  a.  Idaho.  —  Livery  or  boarding  or  feed  stable  proprie- 
tors, and  persons  pasturing  horses,  or  stock,  have  a  lien,  depend- 
ent on  possession  for  their  compensation  in  caring  for,  boarding, 
feeding,  or  pasturing  such  horses  or  stock.1 

656.  Illinois.1  —  Stable-keepers  and  other  persons  have  a  lien 
upon  the  horses,  carriages,  and  harness  kept  by  them,  for  the 
proper  charges  due  for  the  keeping  thereof  and  expenses  bestowed 
thereon  at  tbe  request  of  the  owner,  or  the  person  having  the 
possession  thereof. 

Agistors  and  other  persons  keeping,  yarding,  feeding,  or  pas- 
turing domestic  animals  have  a  lien  upon  the  animals  agtstorod, 
kept,  yarded,  or  fed,  for  the  proper  charges  due  for  the  agisting, 
keeping,  yarding,  or  feeding  thereof. 

657.  Indiana.3  —  The  keepers  of  livery-stables,  and  all  other* 
engHged  in  feeding  horses,  cattle,  hogs,  and  other  livestock,  shall 
have  a  lien  upon  such  property  for  the  feed  and  care  bestowed  by 
them  upon  tbe  same,  and  shall  have  the  same  rights  and  remedies 
as  are  provided  for  tradesmen,  mechanics,  and  others.4 

658.  Iowa.6 — Keepers  of  livery  and  feed  stables,  herders  and 
feeders  and  keepers  of  stock  for  hire,  have  a  lien  on  all  stock  and 
property  coming  into  their  hands  as  such,  for  their  proper  charges, 
and  for  tbe  expense  of  keeping,  when  the  same  have  been  received 
from  the  owner  or  from  any  person  :  provided,  however,  this  lien 
shall  be  subject  to  all  prior  Hens  of  record. 

The  owner  or  claimant  of  the  property  may  release  the  lien 
and  shall  be  entitled  to  the  possession  of  the  property  on  tender- 
ing to  the  person  claiming  the  lien  a  good  and  sufficient  bond, 
signed  by  two  sureties,  residents  of  the  county,  who  shall  justify, 
tbe  penalty  in  the  bond  being  at  least  three  times  the  amount  of 
the  lien  claimed,  and  conditioned  to  pay  any  judgment  the  per- 
son claiming  the  lien  shall  obtain,  for  which  the  property  was 
liable  under  the  lien. 

1  It.  S.  1SST,  S  3445.  the  enactment  of  this  statute,  March  10, 

1  Annotated  Stats.  1885,  ch.  89,  §£  49,  1880,  a  livery-itable  keeper  in  thie  State 

SO.    For  mode  oE  enforcing  liens,  we  ch.  had  no  lien.    McDonald  v.  Bennett,  45 

xilL,  miaali.  Iowa,   456 ;  Munaon  o.  Porter,  63  Iowa, 

"  R.  8.  1881,9  5393.     The  statute  dor*  453,19  N.  W.  Hep.  290.     The  alatutegvr- 

not  apply  to  isolated  caara  of  feeling  Cat-  ing  a  lien   upon   pergonal  properly  stored 

tie.     Con  «1  ill  v.  Carver,  19  Ind.  326.  Or  left  with  a  ware  house  man  Or  other  de- 

*8ee£7M.  potitarg  did  not  gira  inch  alien,    McDou- 

•  1  K.  S.  1888,  6§  8373,  3373.    Prior  to  aid  v.  Bennett,  45  Iowa,  456. 
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669.  Kansas.1  —  The  keepers  of  livery  -stables,  and  all  others 
engaged  in  feeding  horses,  cattle,  hogs,  or* other  livestock,  shall 
have  a  Hen  upon  such  property  for  the  feed  and  care  bestowed  by 
them  npon  the  same ;  and  if  reasonable  or  stipulated  charges  for 
such  feed  and  care  be  not  paid  within  sixty  days  after  the  same 
becomes  due,  the  property,  or  so  much  thereof  as  may  be  neces- 
sary to  pay  such  charges  and  the  expense  of  publication  and  sale, 
may  be  sold.1 

660.  Kentucky.8 — All  owners  and  keepers  of  livery-stables 
in  this  State  have  a  lien  upon  the  horses,  cattle,  or  other  stock 
placed  in  such  stable  by  the  owner  or  owners  thereof,  for  their 
reasonable  charges  for  keeping  and  caring  for  the  same ;  and  this 
lien  shall  attach  whether  the  horses,  cattle,  or  other  stock  are 
merely  temporarily  lodged,  fed,  and  cared  for,  or  are  placed  at 
such  stables  for  board ;  but  it  shall  be  subject  to  the  limita- 
tions and  restrictions  as  provided  in  case  of  a  landlord's  lien  for 
rent. 

When  such  lien  exists  in  favor  of  any  person,  he  may,  before  a 
justice  of  the  peace,  or  a  judge  of  the  county  court,  or  a  police 
judge  of  any  town  or  city,  where  such  livery-stable  is  situated, 
by  himself  or  agent,  make  affidavit  to  the  amount  due  him  and 
in  arrett  r  for  keeping  and  caring  for  such  stock,  and  describing, 
ns  near  as  may  be,  the  horses,  cattle,  or  other  stock  so  kept  by 
him  ;  and  thereupon  such  officer  shall  issue  a  warrant,  directed 
to  the  sheriff  or  any  constable  or  town  or  city  marshal  of  said 
-county,  authorizing  him  to  levy  upon  and  seize  the  said  horses, 
cattle,  or  other  stock,  for  the  amount  due,  with  interest  and  costs : 
but  if  the  said  horses,  cattle,  or  other  stock  have  been  removed 
from  the  custody  of  the  livery-stable  keeper  with  his  consent,  the 
lien  herein  provided  for  shall  not  continue  longer  than  ten  days 
from  and  after  such  removal;  nor  shall  such  lien,  in  any  case  of 
such  removal,  be  valid  against  any  bond  fide  purchaser  without 
notice  at  any  time  within  ten  days  after  such  removal.  A  war- 
rant, as  herein  provided,  may  be  issued  to  another  county  than 
that  in  which  the  livery  -stable  keeper  resides. 

Snch  warrant  shall  be  made  returnable,  and  the  proceedings 
thereunder  and  the  right  of  replevy  shall  be  in  all  respects  the 
same  as  is  provided  in  caseB  of  distress  warrants  for  rent. 

1  Q.  8.  1889,  f  3664.  '  For  mode  of  enforcing  this  lien,  ne 

1MB. 
4S4  *  G.  8. 18SS,  ch.  TO,  §S  1-3. 
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STATUTOBY  PROVISIONS   AND  THEIR  CONSTRUCTION.      [§§  661-664. 

661.  Lonisiana.  —  Under  the  provision  of  the  code1  which 
entitles  a  party  to  the  expenses  incurred  in  the  preservation  of 
property,  and  to  the  right  to  retain  it,  it  is  held  that  the  feeding 
of  horses  may  be  classed  among  the  expenses  incurred  in  their 
preservation,  and  that  a  privilege  exists  therefor.3 

But  a  keeper  of  public  stables  has  no  privilege  on  horses  placed 
with  him  on  livery  for  money  loaned  to  tbeir  owner.8 

662.  Maine.4 — Whoever  pastures,  feeds,  or  shelters  animals, 
by  virtue  of  a  contract  with  or  by  consent  of  the  owner,  has  a  lien 
thereon  for  the  amount  due  for  such  pasturing,  feeding,  or  shelter- 
ing, to  secure  payment  thereof  with  costs,  to  be  enforced  in  the 
same  manner  as  liens  on  goods  in  possession  and  choses  in  action.' 

663.  Massachusetts.9  —  Persons  having  proper  charges  due 
them  for  pasturing,  boarding,  or  keeping  horses  or  other  domes- 
tic animals,  brought  to  their  premises  or  placed  in  their  care  by 
or  with  the  consent  of  the  owners  thereof,  have  a  lien  on  such 

"  horses  or  other  domestic  animals  for  such  charges. 

At  the  expiration  of  ten  days  after  a  demand  in  writing,  peti- 
tion may  be  made  for  the  sale  of  the  property,  and  notice  thereon 
may  be  served  seven  days  before  the  hearing.7 

664.  Michigan.8  —  Whenever  any  person  shall  deliver  to  an- 

1  CIr.  Code,  arts.  9191-3193.  tach  to  the  surplus.    Lord  v.  Collin*,  76 

*  Andrews  d.  Crmidell,  16  La.  Ann.  SOB.    He.  448,  446,  per  Foster,  J. :  "  There  h 
In  Powers  t>.  Hubbell,  IS  La.  Ann.  413,     nothing  in  the  statute  we  are  considering 

it   was  held  that  the  keeper  of  n  livery-  which,  by  express  words  or  by  necessary 

■table  has  no  privilege  by  law  npon  car-  implication,  contemplate!  the  enforcement 

fiage*  kept  in  hii  stable.     Whether  be  has  of  a  lien  npon  anything  other  than  the  sn- 

a  privilege  for  prewiring  the  horses  by  imals  which  hare  been   furnished  food  or 

feeding  them,  the  court  deemed  it  none,  shelter.    The  petitioner  claims  to  sustain 

Cesaary  to  decide.  this  petition   as  against   said  animals  in 

*  Whiting  v.  Coona,  t  La,  Ann.  961.  addition  to  the  judgment  of  lien  in  his  be- 

*  R.  8.  1883,  ch.  91,  S  41;  Acta  1887,  half  before  granted,  and  to  have  hia  claim 
cb.  1.  satisfied  'out  of  said  property  or  the  pro- 

*  See  5  Ml.  ceeds  thereof.'    The  statute  does  not  go 
After  a  sale   under    execution  issued    to  that  extent,  where,  by  the  petitioner's 

npon  a  petition  to  enforce  the  lien,  a  see-  own  motion,  the  property  has  been  sold  to 

end  petition  to  enforce  a  lien  for  keeping  satisfy  a  lien  in  favor  of  the  same  party/, 

the  animals  during  the  time  intervening  and  originating  from  one  and  the  same 

between  the  dntes  of  the  two   petitions  bailment." 

cannot  be  maintained,  tbonfrh  commenced        *  Pub.  Stats.  IS8S,  ch.  192,  {}  92,  33. 

while  the  animal*  still  remain  in  the  poa-        '  In  other  respects  the  lien  ia  enforced 

session  of  the  lien-bolder,  and   there  is  a  under  the  general  provisions  stated  in  ch. 

snrplns  arising  from  the  proceeds  of  the  xxii.,  Vassaehusetts. 

sale.    After  the  sale,  there  it  nothing  npon        *  An  not.  Stats.   1882,   §§   S399,   8402- 

whicb  the  lien  can  attach.    It  cannot  at-  8405,  8407. 
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§  665.]  LIVERY-STABLE  KEEPERS*   AND  AGISTORS*    LIENS. 

other  any  horse,  mule,  neat  cattle,  sheep,  or  swine  to  be  kept  or 
cared  for,  such  person  shall  have  a  lien  thereon  for  the  keeping 
and  care  of  such  animals,  and  may  retain  possession  of  the  same 
until  such  charges  are  paid. 

The  person  having  such  lien  may  commence  a  suit  for  the  re- 
covery of  such  charges,  by  summons  in  the  usual  form,  before  any 
justice  of  the  peace  of  the  city  or  township  in  which  he  resides,  or 
in  any  court,  as  the  case  may  require,  against  the  person  liable  for 
the  payment  thereof.  If  such  summons  be  returned  personally 
served  upon  the  defendant,  the  same  proceedings  shall  thereupon 
be  had,  in  all  respects,  aa  in  other  suits  commenced  by  summons, 
in  which  there  is  a  personal  service  of  process,  and  judgment  shall 
be  rendered  in  such  suit  in  like  manner.  If  the  officer  return 
upon  such  summons  that  the  defendant  cannot  be  found  within  his 
county,  the  same  proceedings  shall  be  thereupon  had,  in  all  re- 
spects as  near  as  may  be,  as  in  suits  commenced  by  attachment 
in  which  there  ia  not  a  personal  service  of  a  copy  of  the  attach- 
ment upon  the  defendant,  and  judgment  shall  be  rendered  in  such 
suit  in  like  manner.  If  the  plaintiff  recover  judgment  in  such 
suit,  execution  shall  issue  thereon  in  the  same  manner  and  with 
the  like  effect  us  upon  judgment  rendered  in  suits  commenced  by 
attachment ;  and  the  property  upon  which  the  plaintiff  holds 
each  lien,  or  so  much  thereof  as  shall  be  sufficient  to  satisfy  such 
execution,  may  be  sold  thereon  in  the  same  manner  as  if  it  bad 
been  seized  and  held  upon  an  attachment  in  such  suit. 

If  the  property  upon  which  any  such  lien  shall  be  enforced  con- 
sist of  horses,  cattle,  sheep,  swine,  or  other  beasts,  and  any  ex- 
penses shall  have  been  incurred  by  the  person  having  such  lien 
after  the  same  accrued,  in  keeping  and  taking  care  of  such  prop- 
erty, the  amount  of  such  expenses  shall  be  an  additional  lien  upon 
the  property,  and  shall  be  computed  and  ascertained  upon  the 
trial  or  iissessment  of  damages,  and  included  in  the  judgment. 

666.  Minnesota.1  —  Any  keeper  of  a  livery  or  boarding  stable, 
and  any  person  pasturing  or  keeping  any  horses,  mules,  cattle,  or 
stock,  at  the  request  of  the  owner  or  lawful  possessor  thereof,  shall 
have  a  lien  for  all  his  charges  for  keeping,  supporting,  and  caring 
for  such  property,  and  a  right  to  hold  and  retain  the  ] 


1  G.  S.  1891,94316.  Smith  i\  Sterena,  3B  Minn,  303,  31  N .  W. 

The  lien  takes  precedence  of  a  chattel    Hep.  SS. 
mortgage  executed   before  inch  keeping. 
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STATUTORY   PROVISIONS  AND  THEIR  CONSTRUCTION.  [§  666. 

thereof,  and  a  power  of  sale  for  the  satisfaction  of  his  reasonable 
charges  and  expenses.  If  such  charges  are  not  paid  within  three 
months,  a  person  having  such  lien  may  sell  the  property  at  public 
auction  on  giving  notice  by  advertisement  for  three  weeks  in  the 
manner  prescribed  for  enforcing  liens  of  mechanics  and  carriers.1 

666.  Missouri.3  —  Every  person  who  shall  keep,  board,  or 
train  any  horse,  male,  or  other  animal  shall,  for  the  amount  due 
therefor,  have  a  lien  on  such  animal,  and  on  any  vehicle,  harness, 
or  equipment  coming  into  his  possession  therewith ;  and  no  owner 
or  claimant  shall  have  the  right  to  take  any  such  property  out  of 
the  custody  of  the  person  having  such  lien,  except  with  his  con- 
sent or  on  the  payment  of  such  debt ;  and  such  lieu  shall  be  valid 
against  said  property  in  the  possession  of  any  person  receiving  or 
purchasing  it  with  notice  of  such  claim. 

The  lien  provided  for  in  the  preceding  paragraph  shall  be 
enforced  as  follows:  The  person  claiming  the  lien  shall  file  with 
a  justice  of  the  peace  of  the  ward,  district,  or  township  in  which 
he  resides  a  statement,  duly  verified  by  himself,  his  agent,  or 
attorney,  setting  forth  his  account  and  a  description  of  the  prop- 
erty on  which  the  lien  is  claimed;  and  thereupon  the  justice 
shall  issue  a  summons  as  in  ordinary  civil  actions,  returnable 
forthwith,  and,  upon  the  return  of  the  summons  duly  served,  shall 
set  the  cause  for  hearing  at  any  time  after  the  lapse  of  one  day. 
If  summons  be  returned  M  defendant  not  found,"  and  if  it  be 
proven  to  the  satisfaction  of  the  justice  that  the  defendant  is  not 
a  resident  of  the  county,  the  justice  shall  order  a  notice  of  the 
proceedings  to  be  published  for  three  successive  days  in  a  daily 
newspaper,  if  one  be  published  in  the  county,  and,  if  there  be 
none,  then  once  in  a  weekly,  if  such  be  published  in  the  county; 
and  if  no  paper  be  published  in  the  county,  then  by  six  handbills 
pat  up  in  six  public  places  in  the  county,  notifying  the  defendant 
of  the  filing  and  the  particulars  of  the  account,  the  description  of 
the  property  on  which  the  lien  ia  claimed,  its  whereabouts,  and 
the  day  and  place  set  for  the  hearing  of  the  cause,  which  shall  be 
at  least  ten  days  from  the  day  of  the  last  publication  of  the  notice  ; 
and  the  proof  of  such  publication  shall  be  filed  in  the  justice's 
office  on  or  before  the  day  of  trial.  When  the  defendant  shall 
have  been  summoned  or  notified  as  aforesaid,  the  cause  shall,  on 
the  day  fixed  for  trial,  be  tried  as  any  ordinary  case  in  a  jus- 
i  See  |  SM.  *  B.  S.  1889,  fS  6730,  8731. 
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§§  667,  668.]      LIYEBY-6TABLK  KEEPERS*   AND  AGISTORS'   LIENS. 

tice's  court.  If  the  judgment  be  for  the  plaintiff,  the  justice  shall 
order  the  property  upon  which  the  lien  shall  hare  been  found  to 
exist  to  be  sold  to  satisfy  the  same.  If  the  lien  be  not  estab- 
lished, and  the  defendant  shall  not  have  been  summoned  or  shall 
not  have  voluntarily  appeared  to  the  action,  the  cause  shall  be 
dismissed  at  tbe  cost  of  the  plaintiff;  if  the  defendant  shall  have 
been  summoned  or  shall  have  appeared  to  the  action,  and  the  plain- 
tiff shall  have  established  an  indebtedness  on  the  account  sued  on, 
but  shall  have  failed  to  establish  the  lien  claimed,  the  judgment 
•hall  be  for  tbe  plaintiff  for  such  indebtedness,  but  the  costs  of 
suit,  or  any  part  thereof,  may  be  taxed  against  him. 

667.  Montana.1  —  Any  ranchman,  farmer,  agistor,  or  herder  of 
cattle,  tavern-keeper,  or  livery-stable  keeper,  to  whom  any  horses, 
mules,  asses,  cattle,  or  sheep  shall  be  intrusted,  and  a  contract  for 
their  keeping  be  entered  into  between  the  parties  for  the  purpose 
of  feeding,  herding,  pasturing,  or  ranching,  shall  have  a  lien  upon 
said  horses,  mules,  asses,  cattle,  or  sheep  for  the  amount  that  may 
by  due  for  such  feeding,  herding,  pasturing,  or  ranching,  and  shall 
be  authorized  to  retain  possession  of  snch  horses,  mules,  asses, 
cattle,  or  sheep  until  the  said  amount  is  paid :  provided,  that  the 
provisions  of  this  section  shall  not  be  construed  to  apply  to  stolen 
stock. 

668.  Nebraska.3 — When  any  person  shall  procure,  contract 
with,  or  hire  any  other  person  to  feed  and  take  care  of  any  kind 
of  livestock,  the  latter  shall  have  a  lien  upon  such  property  for 
tbe  feed  and  care  bestowed  by  him  upon  the  same  for  tbe  contract 
price  therefor,  and,  in  case  no  price  has  been  agreed  upon,  then  for 
the  reasonable  value  of  such  feed  and  care.     The  person  entitled 

■  Comp.   Stuts.   1887,  §  1394.    In  any  inutead  of  adopting  the  language  of  tbe 

•ait  to  foreclose  snch  lien,  the  judgment  statute*  of  New  Hampshire   and    other 

■hall  include  costs  and  a  reaaonable  attor-  Eastern  Slates,  which  give  a  lien  in  express 

ncy's  fee.     Laws  1889,  p.  173.  terms  to  the  agistors  of  cattle,  they  only 

'  Laws  1889,  ch.  31.     See  Gates  v.  Paj'  created  an  estoppel  against  the  person 

TOtt,  31  Neb.  SSI,  43  N.  W.  Hep.  387.  contracting,  hiring,  oi  procuring  the  feed- 

The  original  statute  was  enacted  Febru-  log  and  caring  for  of  livestock,  to  gain 

er;  IS,  1667,  and  is  probably  the  earliest  possession  of  such  stock,  by  replevin  or 

statute  passed  by  any  Western  .Slate  or  other  legal  means,  until  be  should  make 

Territory  for  the  protection  of  feeders  and  payment  or  tender  therefor."    It  was  no 

herders  of  cattle.    State  Bank  r.  Lowe,  cordingly  held   that  the  statute  did  not 

IS  Neb.  68,  33  N.  W.  Rep.  *82.    Cobb,  J,  create  a  lien  superior  to  that  of  a  chattel 

in  this  case,  said:  *'  Our  legislature  seems  mortgage  previously  executed,  deUrend, 

to  hare  proceeded  with  great  caution ;  and  and  recorded. 
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to  such  lien  may  foreclose  the  same  in  the  manner  provided  by  law 
for  the  foreclosing  of  chattel  mortgages :  provided,  that  at  least 
thirty  days  before  the  sale  of  the  property  the  person  entitled 
thereto  shall  file  in  the  office  of  the  county  clerk,  in  the  county  in 
which  said  livestock  may  be  fed  and  kept,  an  affidavit  describing 
the  same,  and  setting  forth  the  amount  justly  due  for  the  feed- 
ing and  keeping  of  the  same. 

669.  Nevada.1 — Any  ranchman,  or  other  person  or  persons, 
keeping  corrals,  livery  or  feed  stables,  or  furnishing  hay,  grain, 
pasture,  or  otherwise  boarding  any  horse  or  horses,  mule  or  mules, 
ox  or  oxen,  or  other  animal  or  animals,  shall  have  a  lien  upon  and 
retain  possession  of  the  same,  or  a  sufficient  number  thereof,  until 
all  reasonable  charges  are  paid,  or  suit;  can  be  brought  and  judg- 
ment obtained  for  the  amount  of  such  charges,  and  execution 
issued  and  levied  on  said  property :  provided,  nothing  in  this  act 
shall  be  so  construed  as  to  include  any  debt  other  than  for  the 
hoarding,  keeping,  or  pasture  of  such  animal  or  animals,  together 
with  coats  of  suit  and  sale.  Sales  of  such  animal  or  animals  shall 
be  made  as  other  sales  of  personal  property  under  execution.  The 
officer  making  such  sale  shall  be  entitled  to  such  fees  for  his  ser- 
vices as  are  allowed  by  law  in  cases  of  other  sales  of  personal 
property. 

670.  Hew  Hampshire.3  —  Any  person  to  whom  any  horses, 
cattle,  sheep,  or  other  domestic  animals  shall  be  intrusted  to  be 
pastured  or  boarded,  shall  have  a  lien  thereon  for  all  proper 
charges  due  for  such  pasturing  or  board,  until  the  same  shall  be 
paid  or  tendered. 

671.  New  Jersey.8 — All  livery-stable,  boarding,  and  exchange 

1  G.  S.  1885,  |S  3882,  3883.  ■  month,  a  week,  a  day,  or  parts  of  ancces- 

*  Pub.  StaU.  1891,  ch.  HI,  §  «.    For  aire  days,  or  when  the  owner  is  to  have 

mode  of  enforcing,  tee  general  provision,  the  aie  and  possession  of  it  a  part  of  every 

eh.  xxii.,  Sew  Hampshire.  day,  and  there  is  not  satisfactory  evidence 

Under  this  statute  a  person  pasturing  of  an  intent  to  leave  the  creditor,  in  inch 

a  mitch  cow  for  the  season,  in  the  usual  cases  as  this,  without  equitable  security." 

manner,  under  an  agreement  with    the  It  is  also  declared  that  the  right  of  the 

owner,  i»  so  far  intrusted  with  the  animal  owner  to  take  the  cow  from  the  pasture 

as  to  bare  a  lien  upon  it  for  the  charge  daily  to  milk  is  as  consistent  with  a  lien 

of  pasturing,  as  against  the  owner,  and  as  the  right  of  a  boarder  to  carry  various 

third  person*  having  no  title  or  right  of  articles  of  his  luggage  front  his  boarding- 

possession-    Smith  e.  Harden,  60   N.  H.  house    without    affecting    the    hoarding- 

509,  SI!,  per  Doe,  C.  J.:  "The  statute  honse keeper's  lien. 

does  not  expressly  exclude  a  lien  when  the  *  Revision  1877,  p.  «S,  J|  7S,  73. 
contract  is  to  pasture  or  board  an  animal 
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stable  keepers  shall  have  a  lien  on  all  horaes  and  other  animals 
left  with  them  in  livery  for  board,  or  Bale,  or  exchange;  and  also 
upon  all  carriages,  wagons,  sleighs,  and  harness  left  with  them  for 
storage,  sale,  or  exchange,  for  the  amount  of  the  bill  due  to  the 
proprietor  of  any  such  stable  for  the  board  and  keep  of  any  such 
horse  or  other  animal,  and  also  for  such  storage ;  and  shall  have 
the  right,  without  the  process  of  law,  to  retain  the  same  until  the 
amount  of  such  said  indebtedness  is  discharged. 

All  property  held  by  any  such  livery-stable,  boarding,  and 
exchange  stable  keeper  shall,  after  the  expiration  of  thirty  days 
from  the  date  of  such  detention,  be  sold  at  public  anction,  upon  a 
notice  of  said  sale  being  first  published,  for  the  space  of  two 
weeks,  in  some  newspaper  circulating  in  the  city  or  township  in 
which  said  livery  or  boarding  and  exchange  stable  is  situate,  and 
also  after  five  days'  notice  of  said  sale  set  up  in  five  of  the  most 
public  places  in  said  city  or  township;  and  the  proceeds  of  said 
sale  shall  be  applied  to  the  payment  of  such  lien  and  the  expenses 
of  such  sale,  and  the  balance,  if  any  remaining,  shall  be  paid  over 
to  the  owner  of  such  property  or  his  representatives ;  and  if  the 
said  balance  is  not  claimed  by  such  owner  within  sixty  days  after 
such  sale,  then  the  said  balance  to  be  paid  over  to  the  overseer  of 
the  poor  of  said  city  or  township  for  the  support  of  the  poor. 

672.  New  Mexico.1 — Livery-stable  keepers,  and  those  who 
furnish  feed  or  shelter  for  the  stock  of  others,  bave  a  lien  on  the 
stock  while  the  same  is  in  their  possession,  and  until  the  same  is 
paid  for.  After  ten  days*  notice  in  writing  stating  the  amount  of 
the  indebtedness,  and  then  after  giving  twenty  days'  notice  by 
posting,  the  Hen  may  be  enforced  by  sale  at  auction. 

673.  New  York.3 — Persons  keeping  any  animals  at  H very  or 
pasture,  or  boarding  the  same  for  hire,  under  any  agreement  with 
the  owner  thereof,  may  detain  such  animals  until  all  charges  under 
such  agreement  for  the  care,  keep,  pasture,  or  board  of  such  ani- 
mals shall  have  been  paid : 8  provided,  however,  that  notice  in 
writing  shall  first  be  given  to  such  owner  in  person,  or  at  his  last 
known  place  of  residence,  of  the  amount  of  such  charges,  and  the 
intention  to  detain  such  animal  or  animals  until  such  charges  shall 

1  Comp,  Laws  1884,  jg  1542-1544.  wagons,  harnesses,  or  robes  that  ma;  be 

■  2  It.  S.  1BB9,  8th  ed.  p.  14SB;  Laws  kept  with  a  hone,   bnt  only  upon  the 

189S,  ch.  91.  horse  itself.    Jackson  v.  Kasseall,  30  Han, 

1  The  statute  gives  no  lien  upon  anj  231. 
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STATUTORY  PROVISIONS  AND   THEIB  CONSTBtJCTION.      [§  673  a. 

be  paid ; *  and  such  persons  may  at  any  time  maintain  an  action 
in  any  of  the  courts  of  this  State  to  enforce  such  lien,  and  procure  a 
sale  of  the  said  animals  for  the  payment  of  said  keeping,  pasture, 
and  board,  and  the  costs  of  snch  action.  From  the  time  of  giving 
such  notice,  and  while  such  animals  are  so  detained,  and  no  longer, 
such  livery-stable  keeper  or  other  person  shall  have  a  lien  upon 
such  animals  for  all  charges  then  due,  and  thereafter  to  grow  due, 
for  the  purpose  of  satisfying  any  execution  which  may  be  issued 
npon  a  judgment  obtained  for  such  charges.  For  the  purpose  of 
enabling  the  agistor,  stable-keeper,  or  other  person  keeping  or 
boarding  animals,  to  perfect  his  lien  upon  the  same,  a  mortgagor 
of  snch  animals,  remaining  in  possession  thereof,  shall  be  deemed 
the  owner  of  the  Bame. 

673  a.  North  Dakota  and  South  Dakota.3  —  Any  farmer, 
ranchman,  or  herder  of  cattle,  tavern-keeper,  or  livery-stable 
keeper,  to  whom  any  horses,  mules,  cattle,  or  sheep  shall  be  in- 
trusted for  the  purpose  of  feeding,  herding,  pasturing,  or  ranching, 
shall  have  a  lien  upon  said  horses,  mules,  cattle,  or  sheep  for  the 
i  Under  this  statute,  when  the  owner  of  pay  what  ii  due  for  keeping  it,  the  livery- 
a  horae  demands  it  from  a  livery-stable  stable  keeper  ihould  have  thereafter  a 
keeper  without  offering  to  pay  him  his  reasonable  length  of  time  to  make  up  the 
charges  for  keeping  il,  the  livery-stable  account,  and  serve  it  with  the  notice  in  the 
keeper  is  entitled  to  a  reasonable  time  in  formal  manner  which  the  statute  requires 
which  to  make  up  the  acconnt  of  what  is  for  bis  protection ;  and  a>  in  this  case  an 
due,  and  serve  it,  with  notice  of  the  lien,  account  running  over  a  period  of  ehjht 
in  the  manner  required  by  the  statute,  months  has  lo  ba  made  up  of  charges, 
"  Otherwise  it  would  be  in  the  power  of  an  credits,  and  offsets,  four  or  five  hours  was 
unscrupulous  debtor,  by  suddenly  making  not  an  unreasonable  length  of  time  to  en- 
snch  a  demand,  to  cut  off  the  livery-stable  able  the  defendant  to  do  so."  Eckbard  u. 
keeper  altogether  from  hie  lien,  unless  he  Donohue,  9  Daly,  214,  216,  cited  with 
were  prepared  at  the  moment  to  hand  the  approval  In  Lessells  u.  Farnsworth,  3 
.debtor  the  bill  of  charges,  and  the  notice  How.  Pr.  N.  8.  364.  If  a  stable-keeper 
la  writing  which  the  statute  requires,  boards  a  horse  which  is  already  subject  to 
Such  a  construction  would  operate  rather  a  mortgage,  the  mortgagee  has  a  superior 
to  defeat  the  statute  than  to  aid  the  en-    lien. 

forcemeat  of  the  remedy,  which  is  the  con-  One  who  desires  to  assert  his  right  to 
struction  required  in  remedial  statutes,  the  possession  of  a  horse  by  virtue  of  his 
Where  an  account  is  running  on  from  lieu  must  ascertain  the  real  owner  and 
day  to  day,  or  from  week  to  week,  for  the  serve  notice  on  him.  A  notice  directed 
keeping  of  a  horse,  tbe  livery- stable  keeper  to  and  served  npon  the  husband,  when  in 
would  have  to  he  continually  serving  writ-  fact  the  horse  belonged  to  his  wife,  is  a 
ten  notices  of  his  lien  and  his  charges  nullity.  Armitago  v.  Mace,  16  J.  &  8. 
under  snch  a  construction  as  the  justice  107  ;  on  another  point,  96  N.  Y.  S3B. 
has  given;  and  it  is  a  much  more  reason-  *  Code  of  Civil  Procedure  1883,  5§  6"2, 
able  one  that,  when  the  owner  of  a  horse  673 ;  Comp.  Laws,  g  5486.  For  mode  of 
demands  the  animal  without  offering  to    enforcing  liens,  tee  ch.  nii.,  infra. 
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§  674-676.]      LIVEBT-STABLE   KEEPEBS*  AND    AGISTORS'  LIENS. 

amount  that  may  be  due  for  auch  feeding,  herding,  pasturing,  or 
ranching,  and  shall  be  authorized  to  retain  possession  of  each  horses, 
mules,  cattle,  or  sheep  until  the  said  amount  is  paid:  provided, 
that  these  provisions  shall  not  be  construed  to  apply  to  stolen 
stock. 

These  provisions  shall  not  be  construed  to  give  any  farmer, 
ranchman,  or  herder  of  cattle,  tavern-keeper,  or  livery-stable 
keeper  any  lien  upon  horses,  mules,  cattle,  or  sheep  put  into  their 
keeping  for  the  purposes  mentioned  in  the  previous  section,  when 
said  property  was  not  owned  by  the  person  intrusting  the  same  at 
the  time  of  delivering  them  into  the  possession  of  said  farmer, 
ranchman,  herder,  tavern-keeper,  or  livery-stable  keeper. 

674.  Ohio.1  —  A  person  who  feeds  or  furnishes  food  and  care 
for  any  horse,  mare,  foal,  filly,  gelding,  mule,  or  ass,  by  virtue 
of  any  contract  or  agreement  with  the  owner  thereof,  shall  bave 
a  lien  therefor  to  secure  the  payment  of  the  same  upon  such 
animal. 

A  person  feeding  or  furnishing  food  aud  care  for  any  horse, 
mare,  foal,  filly,  gelding,  mule,  or  ass  shall  retain  such  animal 
for  the  period  of  ten  days,  at  the  expiration  of  which  time,  if 
the  owner  does  not  satisfy  such  lien,  he  may  sell  such  animal  at 
public  auction,  after  giving  the  owner  ten  days'  notice  in  a  news- 
paper of  general  circulation  in  the  county  where  the  services  were 
rendered  ;  and  after  satisfying  the  lien  and  costs  that  may  accrue, 
any  residue  remaining  shall  be  paid  to  the  owner. 

676.  Oregon.1 —  Any  person  who  shall  depasture  or  feed  any 
horses,  cattle,  hogs,  sheep,  or  other  livestock,  or  bestow  any  labor, 
care,  or  attention  upon  the  same,  at  the  request  of  the  owner  or 
lawful  possessor  thereof,  shall  have  a  lien  npon  such  property  for 
his  just  and  reasonable  charges  for  the  labor,  care,  and  attention 
he  has  bestowed  and  the  food  he  has  furnished,  and  he  may  retain 
possession  of  such  property  until  such  charges  be  paid.  Lien  is 
enforced  by  sale  after  notice.8 

676.  Pennsylvania..*  —  All  livery-stable  keepers  and  inn-keep- 

1  R.  S.  1892,  §§3212.  3213.  on  all  the  hordes  kept    Younff  n.  KimbaJI, 

'  Annot.  Stala.  1892,  f  3631.  S3  Fa.  St.  193. 

1  Far  general  provision  for  enforcement        The  lien  ia  restricted  10  the  boaud  of 

of  this  and  other  liens,  tee  eh.  xzii.,  Ore-  the  horses,  and  doea  not  cover  the  boaud 

pa.  of  their  drivers.    McManigle  e.  Grouse, 

4  1  Bright!;'*  Pardon's  Dig.  188-3,  p.  3*  Leg.  Int.  3M.  Or  the  can  of  wagoM 
890,  S  16.    This  lien  is  joint  and  fever*! 
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STATUTORY  PROVISIONS  AND   THEIR   CONSTRUCTION.      [§§  677-679. 

era  have  a  Hen  upon  any  and  every  horse  delivered  to  them  to  be 
kept  in  their  stables,  for  the  expense  of  the  keeping  ;  and  in  case 
the  owner  of  the  said  horse  or  horses,  or  the  person  who  delivered 
them  for  keeping  to  the  keeper  of  the  livery-stable  or  innkeepers, 
shall  nob  pay  and  discharge  the  said  expense,  provided  it  amount 
to  thirty  dollars,  within  fifteen  days  after  demand  made  of  him 
personally,  or,  in  case  of  bis  removal  from  the  place  where  sach 
livery-stable  or  inn  is  kept,  within  ten  days  after  notice  of 
the  amonnt  doe,  and  demand  of  payment  in  writing  left  at  his 
last  place  of  abode,  the  livery-stable  keeper  or  innkeeper  may 
cause  tbe  horse  or  horses  aforesaid  to  be  sold  at  public  sale,  ac- 
cording to  law ;  and,  after  deducting  from  the  amount  of  sales 
the  costs  of  sale  and  the  expense  of  keeping,  shall  deliver  tbe  res- 
idue upon  demand  to  the  person  who  delivered  the  horse  or  horses 
for  keeping. 

677.  Tennessee.1 — Whenever  any  horse  or  other  animal  is 
received  to  pasture  for  a  consideration,  the  farmer  shall  have  a 
lien  upon  the  animal  for  his  proper  charges,  the  same  as  the  inn- 
keeper's lien  at  common  law. 

This  lien  shall  include  the  charges  for  the  service  of  any  stal- 
lion, jack,  bull,  or  boar,  when  the  charge  for  the  service  of  such 
animal  shall  have  been  stipulated  and  agreed  upon  between  the 
parties. 

Livery-stable  keepers  are  entitled  to  the  same  lien  on  all  stock 
received  by  them  for  board  and  feed,  until  all  reasonable  charges 
are  paid. 

678.  Texas.1 — Proprietors  of  livery  or  public  stables  have 
a  special  lien  upon  all  animals  placed  with  them  for  feed,  care, 
and  attention,  as  also  upon  such  carriages,  buggies,  or  other  vehi- 
cles as  may  have  been  placed  in  their  care,  for  the  amount  of  the 
charges  against  the  same. 

679.  Vermont.8  —  Persons  having  charges  due  them  for  pas- 
turing, boarding,  or  keeping  horses  or  other  domestic  animals, 
brought  to  their  premises,  or  placed,  with  the  consent  of  the 
owners  thereof,  in  the  care  of  such  persons,  may,  if  the  charges 

■nil  Ihe  like.  Hartihorne  t.  Seed*,  1  Chert.        >  Code  1881,  gg  B7S6,  S7S7,  2760. 
Co.  B*p.  460.  *  B.  Civ,  Stata.  1888,  art.  3183.    For 

The  lien    doee    not    attach    to  stolen    manner  of  enforcing  the  lien,  aee  general 
horsee.  Gamp  c.  Showalter, «  Pa.  St.  507 ;    provision,  ch.  uii.,  Texaa. 
Hoopti  *.  Womll,  I  DeL  Co.  Bep.  111.  *  Laws  ISM,  No.  91. 
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§§  680-682.]  LIVBKT-STABLE  KEEPERS'   AND   AGISTORS*   LIEH8. 

become  due  while  such  animals  remain  in  their  possession,  retain 
the  possession  of  such  animals  until  such  charges  are  paid. 

680.  Virginia.1  —  Every  keeper  of  a  livery  stable,  and  every 
person  pasturing  or  keeping  any  horses  or  other  animals,  vehicles 
or  harness,  shall  have  a  lien  upon  such  horses  and  other  animals, 
vehicles,  and  harness,  for  the  amount  which  may  be  due  him  for 
the  keeping,  supporting,  and  care  thereof,  until  such  amount  is 
paid. 

680  a.  Washington.2  —  Any  farmer,  ranchman,  herder  of  cat- 
tle, tavern-keeper,  livery  and  boarding  stable  keeper,  to  whom  any 
horses,  mules,  cattle,  or  sheep  shall  be  intrusted  for  the  purpose 
of  feeding,  herding,  pasturing,  training,  caring  for,  or  ranching, 
shall  have  a  lien  upon  said  horses,  mules,  cattle,  or  Bheep  for  the 
amount  that  may  be  due  for  such  feeding,  herding,  pasturing, 
training,  caring  for,  or  ranching,  and  shall  be  authorized  to  retain 
possession  of  such  horses,  mules,  cattle,  or  sheep  until  the  said 
amount  is  paid :  provided,  that  these  provisions  shall  not  be  con- 
strued to  apply  to  stolen  stock.  This  lien  may  be  enforced  by  an 
action  in  any  court  of  competent  jurisdiction ;  and  said  property 
may  be  sold  on  execution  for  the  purpose  of  satisfying  the  amount 
of  such  judgment  and  costs  of  sate,  together  with  the  proper  costs 
of  keeping  the  same  up  to  the  time  of  said  sale. 

681.  Wisconsin.8  —  Every  keeper  of  a  livery  or  boarding 
stable,  and  every  person  pasturing  or  keeping  any  bones,  car- 
riage, harness,  mules,  cattle,  or  stock,  shall  have  a  lien  upon  and 
may  retain  the  possession  of  any  such  horses,  carriage,  harness, 
mules,  cattle,  or  stock  for  the  amount  which  may  be  due  him  for 
the  keeping,  supporting,  and  care  thereof,  until  such  amount  is 
paid. 

682.  "Wyoming.*  —  Any  ranchman,  farmer,  agistor,  or  herder 
of  cattle,  tavern-keeper,  or  livery-stable  keeper,  to  whom  any 
horses,  mules,  asses,  cattle,  or  sheep  shall  be  intrusted  for  the 
purpose  of  feeding,  herding,  pasturing,  or  ranching,  shall  have  a 
lien  upon  said  horses,  mules,  asses,  cattle,  or  sheep  for  the  amount 
that  may  be  due  for  such  feeding,  herding,  pasturing,  or  ranching, 

1  Code  1887,  §  £490.  one  to  enforce  ■  specific  lien  upon  such 

a  G.  S.  1891,  §§  1705,  1706.  howei.    A  complaint  for  legal  relief  ean- 

*  Annot,  Stats.  1889,  §  3344.  not  be  changed  bj  amendment  into  one 

An  action  of  contract  for  the  care  and  for  eqnitable  relief.  Brothers  r.  William*, 

keeping  of  nor*ei  cannot  be  changed  into  65  "Wis.  401,  37  N.  W.  Rep.  197. 

444  *  B.  S.  1887,  §  1470. 
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STATUTORY   PROVISIONS   AMD   THEIB    CONSTRUCTION.       [§§  688-687. 

and  shall  be  authorized  to  retain  possession  of  the  same  nntil  the 
said  amount  is  paid.  These  provisions  do  not  apply  to  stolen 
stock. 

683.  A  statute  croating  the  lien  attaches  from  its  enact- 
ment. The  fact  that  the  keeping  of  a  horse  began  before  the 
enactment  of  the  statute  giving  a  lien  does  not  deprive  the  keeper 
of  a  lien  for  the  keeping  subsequent  to  such  enactment,  especially 
if  the  keeping  of  the  horse  subsequent  to  the  enactment  was  not 
in  pursuance  of  a  contract  made  prior  thereto.  In  such  case  the 
lien  does  not  attach  for  that  part  of  the  account  which  accrued 
prior  to  the  taking  effect  of  the  statute ;  but  it  does  attach  for 
that  part  of  the  account  accruing  subsequently.1 

The  lien  attaches  as  soon  as  feed  and  care  are  bestowed,  though 
the  charges  therefor  are  not  then  due.3 

684.  Though  the  horses,  oattle,  or  other  stock  upon  whioh 
the  statute  gives  a  lien  be  exempt  from  execution  and  from 
distress  for  rent,  the  property  is  subject  to  the  lien  in  the  same 
manner  as  other  property  not  so  exempt.8  The  lien  attaches  to 
such  property,  although  the  lien  can  be  enforced  only  by  execu- 
tion.4 

686.  Inasmuch  as  the  lien  of  a  stable-keeper  is  purely 
statutory,  it  is  for  him  to  oomply  with  all  the  conditions 
precedent  whioh  the  statute  requires.6  Thus,  if  a  statute  re- 
quires the  giving  of  notice  to  the  owner  of  an  intention  to  claim 
a  lien  and  of  the  amount  of  the  charges,  the  person  claiming  the 
lien  must  ascertain  the  real  owner  of  the  property,  and  serve 
notice  of  his  lien  upon  that  person.  If  the  notice  be  directed  to 
and  served  upon  a  person  who  is  not  the  owner,  it  is  a  nullity  as 
against  the  person  who  is.8 

686.  A  statutory  lien  for  the  keeping  of  several  horses  is  a 
Joint  and  several  lien  upon  all  the  horses,  aud  one  borse  may  be 
detained  for  the  keeping  of  all  of  them.* 

687.  A  statute  giving;  a  lien  to  a  livery-stable  keeper,  and 


1  Hanson  ».  Porter,  63  Iowa,  453,  19  *  Munaon  v.  Porter,  63  Iowa,  493,  IS 

N.  W.  Rep.  290.  N.  W.  Rep.  390. 

1  Walla  v.  Long,  3  Ind.  App.  303,  38  *  Ingall*  r.  Vance,  61  Vt.  MS,  IS  AtL 

N.  E.  Rep,  101.  Rep.  452. 

■  See  {  BIO  i  Fitch  r.  Steagall,  14  Bnah,  «  Anuitago    t>.  Mace,  IS  I.  ft.  8.  107, 

330;  Mnoaon  c.  Porter,  S3  Iowa,  433, 1>  113. 

N.  W.  Rep,  290.  *  Tonnf  »•  Kimball,  S3  Pa.  Su  193.     . 
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§  688.]        LIVERY-STABLE   KEEPERS'   AND  AGISTORS'   LI  EMS. 

to  those  engaged  in  feeding  horses  and  cattle,  does  not  in- 
clude isolated  oases  of  feeding,  but  only  those  whose  business  it 
is  to  feed  horses  and  cattle. 

But  where  it  appears  that  for  three  or  four  years  a  farmer  has 
been  keeping,  feeding,  and  caring  for  stock  belonging  to  a  neigh- 
bor, such  farmer  will  be  entitled  to  a  lien  upon  the  stock  for  his 
feed  and  care,  notwithstanding  it  may  appear  that  he  fed  and 
pastured  no  other  stock  for  third  parties,  and  tbat  the  number  of 
cattle  belonging  to  such  neighbor  so  kept  and  cared  for  at  no 
time  exceeded  twelve  in  number.1  Brewer,  Justice,  delivering 
the  opinion  of  the  court,  said :  "  This  is  not  a  case  where  a  farmer 
has  only  for  a  single  season  pastured  a  single  head  of  atock  for 
a  neighbor,  but  where  year  after  year  the  party  has  pastured  and 
fed  several  head  of  stock.  It  is  trne  that  he  only  did  this  for 
one  person,  but  still  he  did  it  to  such  an  extent  and  for  such 
a  length  of  time  that  it  seems  to  ns  he  comes  fairly  within  the 
protection  of  the  statute.  He  was  engaged  in  feeding  his  atock. 
That,  pro  hae  vice,  may  be  considered  his  business.  No  one 
would  for  a  moment  seriously  contend  that  a  party  must  engage 
in  it  as  an  exclusive  business  before  becoming  entitled  to  the 
protection  of  the  statute.  Suppose,  as  in  the  case  of  Brown  v. 
Holmes,3  tbat  ninety-two  cattle  were  wintered  for  a  single  per- 
son :  could  it  be  said  for  a  moment  that  the  agistor  was  not  en- 
gaged in  the  business  of  feeding  and  taking  care  of  cattle,  simply 
because  he  had  only  the  cattle  of  one  person  ?  So  in  this  case, 
while  the  number  of  cattle  is  not  so  great,  yet  the  length  of  time 
is  much  greater." 

688.  No  lien  arises  under  a  statute  for  keeping  a  horse 
under  a  special  agreement  whereby  the  stable-keeper  is  to 
use  the  horse  for  the  joint  benefit  of  himself  and  the  owner ; 
as  where  he  was  to  take  the  horse  around  the  country  and  enter 
it  for  races,  the  owner  to  pay  all  expenses,  and  to  divide  the  earn- 
ings with  the  stable-keeper.  For  expenses  which  the  stable- 
keeper  has  paid  for  the  care  and  board  of  the  horse  at  other 
stables  the  statute  gives  liiin  no  lien,  though  the  expenses  are  for 
board  which  would  give  other  persons  a  lien.8 

1  Cooklin  v.  Carvor,  13  Ind.  SIS ;  Eel-  *  IS  Kana,  482. 

«ey  d.  Layne,  28  Kan*  SIS,  825,  49  Am.  *  Annitage  t>.  Macs,  96  N.  Y.  US,  af- 

Rep.    158.      See   Alt    o.    Wiridenberg,    S  Arming  14  J.  &  S.  660. 
Bo*w.  176. 
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STATUTORY   PB0V1SIONS  AND  THE1B  CONSTBCCTIOH.      [§§  689,  690. 

689.  When  the  relation  of  master  and  servant  exists,  the 
servant  can  acquire  no  lien  on  hie  master's  cattle  for  depastur- 
ing or  feeding  them.1  A  servant  lured  as  a  groom  to  a  horse  has 
no  lien  upon  the  horse  for  hie  services,  but  he  has  a  lien  for  feed 
furnished  by  him  which  the  owner  ought  to  have  furnished.  If 
the  horse  is  in  the  groom's  custody  at  his  own  stable,  he  is  a 
bailee,  and  entitled  to  the  lien  of  a  bailee.  A  contract  to  feed 
and  keep  the  horse  is  not  necessary  in  order  to  create  a  lien ;  but 
the  case  stands  as  if  the  horse  had  been  left  for  keep  and  care 
without  more  being  said,  in  which  case  it  is  clear  that  the  owner 
conld  not  have  demanded  the  horse  without  paying  the  charges.1 

690.  Where  a  statute  gives  a  lien  provided  notice  in  writ. 
ing  shall  first  be  given  to  the  owner  of  the  amount  of  the 
charges  and  the  intention  to  claim  a  lien,8  an  inchoate  lien  at- 
taches when  a  horse  is  placed  in  a  stable ;  and  it  becomes  com- 
plete from  the  time  of  giving  such  notice.  It  then  relates  back, 
and  covers  all  charges  due  for  the  care  and  board  of  the  horse 
from  the  beginning.  Such  a  statute  is  a  remedial  one,  giving  a 
lien  where  none  existed  before,  and  should  be  liberally  construed 
to  advance  the  remedy.  The  Hen  is  not  cut  off  by  a  sale  of  the 
horse  before  the  notice  is  given.* 

Except  in  case  the  statute  gives  a  lieu  after  notice  to  the  owner 
of  intention  to  claim  a  lien,  the  statutory  lien  of  a  livery-stable 
keeper  arises  only  when  the  animal  is  placed  with  the  livery- 
stable  keeper  by  its  owner,  or  some  one  having  authority  for  him.6 

1  Bailey   p.   Davie,   19   Oreg.  217,    23  dcml/  istoaddso  the  owner  and  all  others 

l'ftc  Hep.  881.  iniercntcd  that  a  lien  ia  claimed,  and  to 

1  Hoover  v.  Epler,  S3  Pa.  St.   512,  1  enable  them  to  take  such  eotion  as  they 

Pearson,  2S9.  mar  deem  necessary  in  view  of  euch  claim. 

1  Aa  in  lew  York,  §  6TS.  Per  Smith,  J.    It  I*,  however,  expressly 

*  Leesells  v.  Farnswortb,  3  How.  Fr.  declared  by  the  court  that  it  was  not  in- 

N.  8.  73,  364;  Eckhtrd  v.  Donobna,  9  tended  to  deal  with  the  question  whether 

Daly,U4.    TbweanMBMsnttamp.nl  in-  alien   conld   be  created  aa  against  the 

consittsnt  with  the  foregoing  in  Jackson  owner  for  past  charges ;  and  the  mart  only 

«.  Kasseall,  30  Hon,  231.    It  is  then  ssid  decided  that  no  each  lien  conld  be  creeled 

Ihst  if  the  notice  operates  retrospectirelj,  as  againil  a  mortgagee  holding  a  mort- 

It  wonld  be  immaterial,  for  ths  purposes  gage  duly  filed.    This  ease  is  referred  to 

of  the  lien,  at  what  stage  of  tbe  period  of  and  explained  in  Lessells  v.  tarncworth, 

keeping  the  notice  is  given  ;  one  given  on  3  How.  IV.  S.  S.  364, 367. 

the  last  da;  would  be  as  effectual  ss  one  *  Domnau  e.   Green   (Tex.   A  pp.),  19 

given  on  the  first  day.    Sncb  s  construe-  S.  W.  Hep.  909 ;  Stott  v.  Scott,  88  Tex. 

tion  would  defeat  the  very  obj  ct  of  re-  802,  305,  4  8.  W.  Rep.  494. 
quiring  a  notice  to  be  given,  which  mi 

447 


jipismb,  Google 


§§  690  a,  691.]      TJVHtY-STABLB   KEEPERS*   ADD  AGISTORS'   LIENS. 

690  a.  A  sheriff  who  has  taken  possession  of  oattle  under 
a  mortgage  for  the  purpose  of  foreclosure  and  sale  may  con- 
tract for  their  keeping 1  pending  the  foreclosure,  and  the  keeper 
has  a  lien  therefor.  The  sheriff  was  legally  authorized  to  make 
the  foreclosure,  and  as  it  was  necessary  for  the  proper  carrying 
out  of  the  powers  vested  in  him  by  statute  that  the  cattle  should 
be  cared  for  and  pastured  until  the  day  of  sale,  he  was  authorized 
through  Ilia  deputy  to  make  a  contract  for  that  purpose,  and  the 
lien  followed  by  virtue  of  the  statute. 

II.  Priority  a»  regards  Chattel  Mortgage*  and  other  Lien*  and 
Sales. 

691.  A  chattel  mortgage  upon  a  horse  is  superior  to  a  sub- 
sequent lien  of  a  stable-keeper,  where  the  horse  is  placed  in  the 
stable  by  the  mortgngor,  after  the  making  of  the  mortgage,  with- 
out the  knowledge  or  consent  of  the  mortgagee.3  It  is  not  to  be 
supposed  that  a  statute  giving  a  lien  for  the  keeping  of  animals 
was  intended  to  violate  fundamental  rights  of  property  by  en- 
abling the  possessor  to  create  a  lien  without  the  consent  of  the 
mortgagee,  when  the  person  in  possession  could  confer  no  rights 
as  against  the  mortgagee  by  a  sale  of  the  animals.  The  keeper 
of  animals  intrusted  to  him  by  the  mortgagor  undoubtedly  ac- 
quires a  lien  as  against  the  mortgagor,  but  it  is  a  lien  only  upon 
such  interest  in  them  as  the  mortgagor  bad  at  the  time,  and  not 
a  lien' as  against  the  mortgagee,  between  whom  and  tbe  keeper 
of  the  animals  there  is  no  privity  of  contract.8  The  mortgagor, 
though  in  possession,  is  in  no  sense  the  mortgagee's  agent,  nor 
does  he  sustain  to  the  mortgagee  any  relations  which  author- 
ize him  to  contract  any  liability  on  his  behalf.  The  statute  can 
not  be  construed  to  authorize  the  mortgagor  to  subject  the  mort- 

'  Vosen.  Whitney,  7  Mont.  385, 16  P»e.  Ghee  o.  Edwards,  87  Tenn.  506,  510,11 

Rap.  846.  S.  W.  Rep.  316,  quoting  text;  Ingallt  n. 

1  See  j§    737,   744,  871;  Jackson   o.  Vance,  61   Vt.   582,  18  Atl.    Rep.  45S; 

Kaweall,  30   Hnn,  231 ;  Bi.B.11  v  Pearce,  Reynolds   v.  Case,   60   Mich.    76,   M   N. 

38  N.  Y.  168;  Charles  P.   Neigelsoo,    IS  W.  Rep.   638;  Wright  v.    Sherman    (S. 

Bradw.  17;  Bantent  v.  Caber,  55  N.  H.  Dak),  52  N.   W.  ltep.  1093;  Raster  m. 

287,   20   Am.  Rep.   208;    State    Bank  v.  Goyre,  51  Ark.  222,  11  S.  W.  Rep.   212  ; 

Lowe,  S3  Neb.  68,33  N.  W.  ltep.  482;    Hanch  ».  Ripley,  127  Ind.  151,  36  M.  S. 

Ingallt  u.  Green,  63  VL  436,  30  Atl.  Hip.  Rep.  70. 

196;  Howes  b.  Newcomb,  146  Masa.76,  15  '  Ingalla  o.  Green,  62  Vt.  436,  SO  Ad. 

N.  E.    Rep.   133;    Wall   v.   Gairiaon,   11  Rep.   196;  Wright   n.  Sherman  (S.  Dak.), 

Colo.  515,  517,  19  Par.  Rep.  469 ;   Ho  53  N.  W.  Rap.  1093,  109S. 
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PBI08ITT  AS   REGARDS  CHATTEL   MORTGAGES.       [§  691  a. 

gngce's  interest  to  a  lien  without  his  knowledge  or  consent,  as 
security  for  a  liability  of  the  mortgagor,  unless  such  a  construc- 
tion clearly  appears  from  the  language  of  the  statute  to  be  un- 
avoidable.1 

601  a.  It  is  true  that  "  the  consent  of  the  owner,"  required 
by  some  statutes  for  maintaining  the  lien,  is  satisfied  by 
an  implied  consent.  A  mortgagee,  and  not  the  mortgagor,  of 
horses  is  the  owner  whose  consent  is  necessary ;  and  if  at  the  time 
of  taking  his  mortgage  he  knew  that  the  mortgagor  kept  bis  horses 
at  a  board ing-a table,  or  that  he  was  engaged  in  a  business  in  which 
men  generally  hire  their  horses  boarded,  and  he  should  leave 
them  with  the  mortgagor  without  directions  for  their  keeping,  he 
would  be  held  to  their  being  so  kept.  But  if  the  mortgagee  has 
given  no  consent  other  than  that  which  is  implied  from  his  allow- 
ing the  mortgagor  to  remain  in  possession  of  the  horses,  the  mort- 
gagor in  possession  would  have  power  to  create  a  paramount  lien 
upon  them;  or,  in  other  words,  he  would  have  power  to  supersede 
and  render  worthless  the  lien  of  the  mortgage.  The  mortgagee 
cannot  be  deemed  impliedly  to  consent  to  an  arrangement  for  the 
destruction  of  his  security  unless  be  has  knowledge  that  the  mort- 
gagor, in  the  usual  course  of  business,  will  subject  the  property 
to  a  lien.  A  'mortgagor  of  horses  in  his  possession  for  use  in  his 
business  cannot,  by  keeping  them  at  the  barn  of  an  employee  who 
furnishes  feed  for  them,  create  a  lien  as  against  the  mortgagee.1 

l  HcGhee  v.  Edwards,  B7  Term.  506,  and  do  objection  was  made,  such  consent 

510,   II    S.   W.  Rap.  316,   quoting  text;  should    be  implied;    otherwise  it    should 

Wriest  p.  Sherman  (S.  Dak.),  S3  N.  W.  not."     See,  also.  Storms  v.   .Smith,  1ST 

Rep.  1093.  Maes.  301 ;   Ingalls   v.  Vance,  61    Vt.  582, 

1  Howes  p.  Newcomb,  146  Mass.  76,  15  18  All.  Hep.  452  ;  Wright  v.  Sherman  (S. 

N.  E.  Rep.  123.     The  coon  Midi   "la  Dak.),  52  N.  W.  Rep.  1093.    In  this  caw 

every  case  of    this   kind    the    inquiry  is  Kellum,  P.  J.,  referring   to  the  question 

whether  euch   consent    is   proved,"  and  of  the  mortgagee's  implied  consent, said: 

that    this    "depends,   where  animals   are  "  Such  consent  may,  of  course,  lie  shown 

left  with  a  mortgagor  bj  a  mortgagee.  Dot  bj  circumstances ;  but  to  show  it  requires 

only  upon  the  terms  of  express  oontrsct  something  more  than  the  simple  fuel  of 

Id  relation  to  them,  but  also  upon  all  the  leaving  the  property  in  the  mortgagor's 

circnmntanrea    surrounding    the  transac-  possession,  for  that  is  tlic  general  and  sl- 

tkm,  indicating    the    expectation   of    the  most  universal  custom,  while  for  the  mort- 

morlgsgee  as  to  the  management  of  them  gagor  in  possession  to  place  such  property 

by  the   mortgagor.    If   from   these   the  out  lobe  boarded  ortakeocareof  isnnusoal 

mortgagee  may  be  presumed  to  hare  an-  and  exceptional ;  and  when  the  mortgagee 

derstood  that  the  mortgagor  would  take  simply  does  what  is  usually  done  in  such 

them  to  a   stable-keeper  to  be  boarded,  cases  he  ought  not  to  be  taken  as  thereby 

tol.  i.  29  449 


3igitizeC  by  GOOgle 


§  692.]       LIVERT-STABLK  KEEPEBS'  ADD  AGISTORS*  LIENS. 

But  if  a  mortgagee  of  a  horse  believes,  or  has  reason  to  believe, 
that  the  "owner  ia  not  keeping  the  horse,  but  is  boarding  it  at 
some  livery -stable,  and  the  mortgagee  makes  no  objection,  this 
shows  his  consent,  though  he  does  not  know  at  what  stable  the 
horse  ia.1 

Q&Z.  On  the  other  hand,  some  authorities  hold  that  the 
lien  of  an  agistor  or  livery-stable  keeper  is  paramount  to  a 
previous  mortgage  of  the  animals.2  While  it  is  conceded  that 
no  contract  lien  could  be  placed  upon  the  property  to  take  prece- 
dence of  the  prior  chattel  mortgage,  a  statutory  lien  which  arises 
from  the  mere  fact  of  the  keeping  of  the  cattle  has  such  prece- 
dence, "The  possession  of  the  agistor  was  rightful,  and,  the 
possession  being  rightful,  the  keeping  gave  rise  to  the  lien ;  and 
Buch  keeping  was  as  much  for  the  interest  of  the  mortgagee  as 
the  mortgagor.  The  cattle  were  kept  alive  thereby;  and  the 
principle  seems  to  be,  that  where  the  mortgagee  does  not  take  the 
possession,  but  leaves  it  with  the  mortgagor,  he  thereby  assents 
to  the  creation  of  a  statutory  lien  for  any  expenditure  reasonably 
necessary  for  the  preservation  or  ordinary  repair  of  the  thing 
mortgaged.  Such  indebtedness  really  inures  to  his  benefit.  The 
entire  value  of  his  mortgage  may  rest  upon  the  creation  of  such 
indebtedness  and  lien,  as  in  the  case  at  bar,  where  the  thing 
mortgaged  is  livestock,  and  the  lien  for  food.  And  while  it 
seems  essential  that  this  should  be  the  rule,  to  protect  the  me- 

eonaenling  in  advance  that  the  mortgagor  In  Meyer  v.  Bcrlnndi,  39  Minn.  438,  40 

may  do  what  ia  nannlly  not  dune  in  l"ch  N.  W.  Rep.  513,  the  court,  in  referring  to 

cases."     In   Corning   ft  Ashley,  51  Hun,  Smith  c.  Stevens,  36  Minn.  303,  31  N.  W. 

483,  4  N.  T.  Supp.  255,  it  is  held  that  the  Rep.  5!>,  a*ya  :    "  The  Opinion  rests   upon 

"owner"  to  whom  notice  of  intention  to  the  doctrine  of  the  agency,  —  authority  im- 

-claim  a  lien  is  lo  he  given  is  the  mortgagor  plied  from  the  circumstances,  —  from  the 

and  not  the  mortgagee,  even  after  default,  mortgagee  to  the  mortgagor,  to  create  a  lien 

1  I.jnde  f.  Parker  (Mass.),  30N.  E.  Rep.  fur  such  a  purpose."     It  is  lo  be  observed 

74.  that  the  statute  of  Minnesota  expressly  pro- 

*  Caae  e.  Allen,  21  Kans.  SI 7,  220,  30  rides  that  the  keeping  at  the  request  of  the 

Am.  Hep.    425  ;    Smith    t>.    Stevens,    36  legal  possessor  shall  be  sufficient  to  create 

Minn.  303,  31   N.  W.  Rep.  55.     lathis  the  lien.     See  Colquitt  t-.Kirkman,  47  Ga. 

caae  Berry,  J.,  said ;  "  A  mortgagee,  when  555. 

he  takes  a  mortgage,  takes  it,  in   legal  A  ranchman  placed    in    possession  of 

contemplation,  with  fall  knowledge  and  mortgaged  cattle  by  tbe  sheriff,  to  whoa 

■ubject  to  the  right  of  a  person  keeping  it,  they  were  turned  over  for  sale  under  the 

at  the  request  of  (be  mortgagor  or  other  terms  of  tbe  chattel  mortgage,  baa  alien 

lawful  possessor,  to  the  statutory  lien,  aa  on  the  cattle.    Vose  v.  Whitney,  7  Mont, 

he  would   do  lo  a  common    law   lien."  385,  16  Fee.  Rep.  846. 
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PRI0E1TT   AS   BEOARDS   CHATTEL   MORTGAGES.      [§§  692  H-694. 

chanic  or  other  person  given  by  statute  a  lien  upon  chattels  for 
labor  or  material,  the  rule,  on  the  other  hand,  will  seldom  work 
any  substantial  wrong  to  the  mortgagee.  Tbe  amount  due  under 
such  liens  is  generally  small,  a  mere  trifle  compared  with  the 
value  of  the  thing  upon  which  the  lien  is  claimed.  The  work  or 
material  enhances  or  continues  the  value  of  that  upon  which  tbe 
work  is  done,  or  to  which  the  material  is  furnished;  and  the 
mortgagee  can  always  protect  himself  against  such  liens,  or,  at 
least,  any  accumulation  of  debt  thereon,  by  taking  possession  of 
the  chattel  mortgaged."  * 

692  a.  It  is  clear  that  a  lien  cannot  by  statute  be  made  su- 
perior to  the  lien  of  a  mortgage  executed  before  the  statute 
was  enacted.3  Thus,  a  statute  which  attempted  to  make  a  lien 
for  seed-grain  superior  to  the  lien  of  a  mortgage  executed  before 
the  passage  of  the  statute  is  repugnant  to  the  provisions  of  tbe 
Federal  Constitution,  forbidding  the  impairment  by  any  State  of 
the  obligations  of  a  contract.8 

693.  A  lien  given  by  statute  to  the  keeper  of  a  stallion  on 
the  offspring  is  held  to  be  superior  to  the  right  of  a  subse- 
quent mortgagee  to  whom  the  mare  is  conveyed  while  in  foal, 
though  tbe  mortgage  is  registered  before  the  foal  is  dropped. 
The  statute  is  regarded  as  giving  tbe  lien  from  tbe  time  of  the 
performance  of  the  service,  to  be  enforced  at  any  time  after  the 
birth  of  the  colt.1  As  in  the  case  of  tbe  analogous  liens  of  land- 
lords for  rent  and  mechanics  for  work  and  materials,  all  persons 
must  take  notice  of  the  lien  at  their  peril. 

694.  The  possession  of  animals  by  a  stable-keeper  or  agis- 
tor entitled  to  a  lien  for  keeping  them  is  constructive  notice 
to  a  purchaser  of  tbe  right  to  tbe  lien.6  He  is  not  estopped  from 
claiming  a  lien  because  he  has  not  given  notice  of  it  previous  to 
the  purchase,  or  previous  to  payment  by  the  purchaser,  unless  the 
stable-keeper  or  agistor  has  done  something  to  mislead  the  pur 

1  Cue    r.     Allen.   SI    Kane.   SI7,   per  18  Ail.  Hep.  452  ;  Wright  r  Sherman  (S. 

Brewer,  J.  Dak).  5a  M.  W.  Rep.  1093. 

*  Toledo,  Ac.   Railroad   Co.  ».  Hamil-  •  Yeatman  v.  King  (N.  Dak.), 51  N.  W. 

Ion,  134  U.  8.  296,  10  Sep.  Ct  Rep.  646  j  Rap.  731. 

Earner  r.  Gojne,  51  Ark.  222,  11    S.  W.  *  Sim*  o.  Bradford,  12  Lea,  434;  Burr 

Rep.  21S;  Brown  c.  Woriaon,  9  Ark.  117;  p.  Graves,  4  Lea,  552,  557. 

McCullough  v.  Caldwell,  B  Ark.  J3l ;  He-  <■  Lmttlli  v.  Faroswortb, 3  How.  Pr.  N. 

Ghee  c.  Edward.,  87  Tenn.  506, 11  6.  W.  8.  73,  364. 
Rep.  316;   Ingalls    s.  Vauce,  61  Vt.  583, 
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§§  695-697.]      LIYKItY-STABLE  KEEPERS'    AND   AGISTORS*   LIENS. 

chaser  into  making  the  purchase,  or  has  done  something  to  lead 
the  purchaser  to  suppose  that  no  lien  is  claimed. 

696.  A  subsequent  mortgage  made  by  the  owner  while 
in  temporary  possession  has  priority.  Where  a  livery-stable 
beeper  received  a  span  of  horses  to  feed  and  care  for,  bat  the 
owner  was  allowed  to  retain  possession  of  the  horses  and  ose 
them  daily,  and  while  in  possession  he  mortgaged  tbem  to  secure 
a  debt,  it  was  held  that  the  claim  of  the  mortgagee  was  superior 
to  that  of  the  livery-stable  keeper.1  Continuance  of  possession  is 
indispensable  to  the  existence  of  a  lien  at  common  law,  and  the 
abandonment  of  the  custody  of  the  property,  over  which  the 
right  extends,  divests  the  lien.  The  lien-holder  in  such  case  is 
deemed  to  surrender  the  security  he  has  upon  the  property,  and 
to  rely  on  the  personal  responsibility  of  the  owner.  If,  however, 
a  sale  of  the  property  be  made  by  the  owner  while  it  is  in  the 
possession  of  the  person  holding  it  under  the  lien,  the  lien  will 
not  divest  it.  The  purchaser  in  that  case  takes  it  subject  to  the 
incumbrance.3 

696.  A  lien  for  the  keeping;  of  a  horse,  created  by  agree- 
ment, will  not  hold  against  a  mortgage  subsequently  executed 
and  recorded,  if  the  owner  is  afterwards  permitted  to  use  the 
horse  at  his  pleasure.  By  the  mortgage  a  good  title  to  the  prop- 
erty is  given  subject  to  the  lien  of  the  livery-stable  keeper.  If 
afterwards  the  horse  is  repeatedly,  with  the  consent  of  the  liv- 
ery-stable keeper,  suffered  to  be  taken  by  the  mortgagor  into  his 
possession,  to  be  used  by  him  at  his  pleasure  in  carrying  on  the 
particular  business  in  which  he  is  engaged,  this,  as  against  the 
mortgagee,  is  such  a  relinquishment  of  possession  aa  extinguishes 
and  discharges  the  previously  existing  lien.  The  mortgage  then 
becomes  prior  in  right,  and  the  incumbrance  created  by  it  contin- 
ues without  interruption,  disturbance,  or  discharge,  from  and  after 
the  time  when  this  lien  was  lost ;  and  the  mortgagee  thereby  ac- 
quires a  paramount  right  and  title  to  the  property.8 

697.  If  the  owner  of  a  horse  upon  which  there  is  a  lien 
for  board  be  allowed  to  use  it  in  his  business,  and  while  it  is 
away  from  the  stable  sells  it  without   the  knowledge  of   the 

1  Marseilles  Manufacturing  Co.  c.  Mor-  gun,  11  Neb.  66, 10  N.  W.  Rep.  46!,  per 
gen,  13  Neb.  66,  10  N.  W.  Rep.  46!.  Maxwell,  C.  J. 

9  Marseilles  Mioufac  luring  Co.  v.  Mor-         *  Perkini  v.  Boarduuui,  14  Graj,  481, 
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stable-keeper,  the  lien  ii  lost,  and  the  stable-keeper  cannot  re- 
gain it  by  taking  the  horse  from  the  possession  of  the  purchaser.1 
The  lien  is  created  by  statute.  "  But  it  gives  no  intimation  that 
it  nsea  the  word  'lien '  in  any  different  sense  from  that  which  is 
known  to  the  common  law.3  On  the  contrary,  it  in  terms  sup- 
poses that  the  animals  in  question  hare  been  placed  in  the  care, 
that  is  to  say,  in  the  possession,  of  the  party  to  whom  the  lien  is 
given.  The  provisions  for  sale  would  seem  to  imply  the  same 
thing.  To  admit  that  it  was  intended  to  create  a  tacit  hypotheca- 
tion like  that  enforced  from  necessity,  but  within  narrow  limits, 
in  the  admiralty,  would  be  to  go  in  the  face  of  the  whole  policy 
of  our  statutes,  which  always  strive  to  secure  public  registration 
when  possession  is  not  given  and  retained,  and  which  expressly 
provide  for  such  registration  when  they  in  terms  create  a  lien  not 
depending  on  possession.  It  follows  from  what  we  have  said, 
that,  even  if  the  defendant  bad  had  a  lien  for  the  keeping  of  the 
horse  after  the  sale,  or  whatever  might  be  the  rule  when  the  ani- 
mal was  voluntarily  restored  to  his  possession,  he  lost  it  by  allow- 
ing the  plaintiff  to  take  possession,  and  could  not  revive  his  right 
by  seizing  the  horse."1 

III.  Waiver  of  the  Lient. 

698.  A  livery-stable  keeper  does  not  necessarily  lose  his 
lien  by  delivering  a  horse  to  the  owner  for  use  by  him.* 
Thus,  if  horses  belonging  to  a  mail  contractor  are  used  by  him 
regularly  in  his  business,  the  stable-keeper  does  not  lose  his  right 
to  a  lien  for  previous  charges  every  time  he  allows  the  horses  to 
be  taken  away  from  his  stable.  It  is  a  necessary  part  of  the 
contract  in  such  a  case  that  the  horses  should  be  delivered  to  the 
owner  as  they  are  needed,  and  this  course  of  business  is  consist- 
ent with  the  right  of  lien  that  belongs  to  the  stable-keeper,  and 
does  not  impair  that  lien." 

A  li very-stable  keeper  does  not  lose  his  lien  upon  a  horse  for 
board  by  permitting  the  owner  to  ride  the  horse  occasionally ; 

1  Vinal  e.  Spofford,  lag  Mum.  126, 130 ;        *  Vinal  e.  Spofford,  139  Man.  126,  per 
Fiihell  b.  Morrit,   5;  Coon.  547,  18  Ail,    Holmes,  J. 
Rep.  717.  *  Wall  D.  Long,  3  Iod.  App.  SOS,  SB  N. 

*  Fiihell   v.  Morris,  57  Coim.  S47,  IS     E.  Ren.  101. 
Atl.  Rep.  717.  *  Young  e.  Kimball,  13  Fa.  St,  193. 
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and  his  lien  is  superior  to  the  lien  of  an  execution  levied  upon  the 
horse  while  temporarily  in  the  owner's  possession.1 

609.  The  lien  is  waived  or  lost  by  allowing  the  owner  to 
take  and  keep  possession  longer  than  for  a  temporary  daily 
use.  If  one  entitled  to  the  lien  voluntarily  parts  with  the  pos- 
session to  the  owner,  unless  for  a  temporary  purpose,  and  under 
an  agreement  to  return  the  property,  the  lien  —  the  right  of  de- 
tention—  is  gone.3  The  owner  of  a  horse  bad  been  in  the  habit 
of  taking  it  from  the  stable  where  it  was  boarded,  and  using  it 
each  day  in  his  business,  and  returning  it  to  the  stable  at  night. 
On  one  occasion  he  did  not  return  the  horse  as  usual,  and  the 
stable-keeper  some  three  weeks  afterwards,  finding  it  in  the  own- 
er's possession,  took  possession  of  it  under  a  claim  of  lien,  and  left 
it  in  charge  of  an  agent  at  a  stable  where  the  owner  kept  it.  The 
agent  on  the  following  day  left  the  horse,  and  went  with  the  owner 
to  see  the  stable-keeper  who  claimed  the  lien.  The  owner  then 
made  an  offer  of  settlement,  which  was  refused,  and  then  prom- 
ised to  return  the  horse  next  day,  but  did  not.  It  was  held  that 
there  had  been  a  waiver  of  the  lien.8 

The  owner  of  a  horse,  who  lived  out  of  tbe  city,  was  in  the 
habit  of  leaving  it  with  a  Btable-keeper  in  tbe  city,  to  be  fed  and 
cared  for  as  long  as  suited  the  owner's  convenience.  When  called 
for,  the  horse  would  be  delivered  to  the  owner,  and  not  returned, 
except  at  such  intervals  as  suited  the  owner's  convenience  when 
again  in  tbe  city.  The  last  time  the  horse  was  called  for  and  de- 
livered to  tbe  owner,  the  charges  for  feed  and  care  amounted  to 
over  $100.  Shortly  afterwards  the  owner  was  killed  by  being 
thrown  from  his  carriage,  and  some  time  after  that  the  horse  was 

1  Caldwell  tf.  Tuli,  10  Let,  258,  260,  43  count  of  a  livery-stable  keeper,  which  was 

Am.  Rep.  307.     Per  Freeman,  J. :  "  Nei-  mostly  a  claim  by  a  trainer  for  Benin*, 

ther  party  thought  of  terminating  the  con-  and    in   an    interview,   after  the   owner 

tract,  or  of  (he  one  taking  and  the  other  had  taken  the  hone  from  the  italJe   in 

yielding  possession,  ao  as   to  give  an  In-  Uie  ahseuce  of  the  livery-stable  keeper,  tho 

dividual  credit  alone  for  the  board,  and  latter  aaid,  "  Let  it  go  till  tbe  trainer  gen 

release   thereby   the    lien    of   the   livery  home,  and  we  will  fix  it  up."    It  was  held 

man."  that  the  livery-stable  keeper  waived  any 

■  Seebanro  v.  Handy,  46  Ohio  St.  560,  lien  he  had  by  thie  agreement.    Ha  eoold 

12  14.  E.  Rep.  869  ;  Ferriia  v.  Schreiner,  not  revoke  thie  agreement  by  afterward! 

43  Minn.  48,  44  N.  W.  Rep.  1033.  going  to  the  stable  of   tbe  plaintiff  and 

8  Papineau   i>.   Wentworth,    136    Mm.  obtaining  possession  of  the  horse  by  tbe 

543.     And    Bee    Eatey  v.  Cooke,   12  Nev.  untruthful  representation  that  he  was.  lent 

276 ,-  Cardinal  v.  Edwards,  5  Nev.  36.  there  by  Shea  for    the  boras.     Bray  r. 

The  owner  of  a  horse  disputed  the  «c-  Wise  (Iowa),  48  N.  W.  Rep.  994. 
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driven  to  the  cut;  by  a  brother  of  the  deceased,  and  left  at  another 
feed  stable,  from  which  it  was  taken  by  replevin  suit  by  the  first- 
mentioned  stable-keeper.  It  was  held  that  the  delivery  of  the 
horse  was  a  voluntary  one,  and  the  lien  waived.1 

700.  Aota  of  ownership  by  lien-holder.  —  The  owner  of  a 
mare  placed  her  in  the  possession  of  a  stable-keeper  under  an 
agreement  that  the  latter  should  train  her  for  the  track,  and 
should  run  her  from  time  to  time,  and  should  divide  the  track- 
money  and  premiums  with  the  owner.  The  mare  was  placed 
upon  the  track,  but  the  owner  received  no  share  of  the  gains,  if 
any  were  obtained.  Subsequently  the  owner  borrowed  a  sum  of 
money  of  a  third  person,  and  gave  a  bill  of  Bale  of  the  mare  as 
security.  On  the  owner's  failure  to  pay  the  loan  it  was  paid  by 
the  stable-keeper,  and  the  bill  of  sale  was  transferred  to  him. 
Afterwards  the  stable-keeper,  continuing  in  possession  of  the 
mare,  caused  her  to  be  gotten  with  foal,  and  later  again  placed 
her  upon  the  track.  The  owner  then  went  to  the  stable  and  took 
the  mare  away.  The  stable-keeper  brought  an  action  of  replevin 
to  recover  the  mare  on  the  ground  that  he  had  a  lieu  upon  her 
for  her  keeping.  It  was  held  that  he  was  entitled  to  recover,  in- 
asmuch as  he  had  such  a  lien,  as  well  as  a  Hen  for  the  money  ad- 
vanced upon  the  assignment  of  the  bill  of  sale.1  The  action  of 
the  stable-keeper  in  apparently  assuming  absolute  ownership  of 
the  mare,  by  keeping  all  the  premiums  and  causing  the  mare  to 
be  gotten  with  foal,  was  held  not  to  destroy  any  lien  which  he  had 
for  her  keeping. 

701.  If  one  having  a  lien  includes  a  olaim  to  whioh  the 
lien  does  not  attach,  he  waives  his  lien.  Thus,  where  a  stable- 
keeper,  who  had  boarded  a  horse  which  had  been  mortgaged,  gave 
notice  to  the  mortgagee  of  his  claim  of  a  lien  upon  the  horse, 
and  afterwards  rendered  a  bill  for  the  board  of  the  horse  both 
before  and  after  the  notice,  and  demanded  payment  of  this  as  a 

1  Seebanra  c.  Hand]',  46  Ohio  St.  560,  where  the  owner  is  allowed  to  use  it,  in 

2S  N.  E.  Rep.  869.     Minshall,  J.,  deliver-  voluntary  delivery  to  him  for  aucli  purpose 

iug  the  judgment,  said  :  "  What  should  be  night  be  »aid  to  imply  a  contract  to  return 

the  rule  in  cases  whore  the  animal  is  placed  the  animal,  and  a  failure  to  do  to  would 

by  the  owner  with  a  person  to  be  fed  and  be  such  a  fraud  as  toealop  the  owner  from 

cared  (or,  not  temporarily,  —  the  hone  be-  letting' op  that  the  lien  had  beeu  lost  by 

iug  ordinarily  kept  at  home,  or  somewhere  such  voluntary  delivery.     But  this  is  not 

else,  by  the  owner,  —  but  permanently,  for  the  case  before  us,  and  we  express  no  defi- 

tome  time  either  definite  or  indefinite,  pre-  nite  opinion  upon  it  it  thia  time." 

tents  a  different  question.    In  inch  case,  *  Hartman  v.  Eeown,  101  Fa.  St.  338. 
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condition  of  surrendering  possession  of  the  horse,  it  was  held  that 
he  rendered  himself  liable  for  a  conversion  of  the  horse,  and  that 
the  mortgagee  could  maintain  a  suit  for  the  conversion  without  a 
tender  of  the  amount  due  for  keeping  the  horse  after  notice  for 
which  a  valid  lien  might  have  existed.1  "  Had  the  stable-keeper 
claimed  distinct  liens  for  distinct  debts  for  what  occurred  before 
and  what  occurred  after  the  notice  to  the  mortgagee,  it  may  be 
that  he  would  not  thereby  have  waived  a  valid  Hen  for  one  of  the 
debts  only,  without  the  refusal  of  a  tender  of  that  alone ;  bnt  the 
demand  for  the  whole  as  one  debt,  and  the  refusal  to  deliver 
the  property  unless  the  whole  was  paid,  was  a  refusal  to  deliver 
the  property  upon  the  payment  of  the  amount  which  had  accrued 
after  the  notice,  or  to  accept  a  tender  of  that,  and  rendered  a  ten- 
der of  it  unnecessary."  a 

A  livery-stable  keeper  waives  his  lien  by  transferring  his  stable 
to  a  purchaser,  and  delivering  with  the  stable  a  customer's  horse 
upon  which  he  had  a  lien,  under  a  new  arrangement  with  the 
purchaser  by  which  the  further  expense  of  keeping  the  horse  was 
charged  to  tbe  customer.  The  purchaser  became  the  owner's 
agent,  and  the  purchaser's  possession  the  owner's  possession  ;  and 
this  voluntary  surrender  was  a  relinquishment  of  the  former 
stable-keeper's  lien,  which  could  only  be  preserved  by  some  un- 
derstanding made  at  the  time,  by  which  the  purchaser  was  to 
hold  the  property  for  the  benefit  of  the  lien  claimant,  and  for  the 
preservation  of  his  lien.* 

1  Hamilton  r.  McLaughlin,  145  Mass.  *  Fltcfaett  f.  CaOMT,  38  N.  T.  St  Rep. 

SO,  IS  N.  E.  Rep.  424.  631,  14  N.  T.  Sopp.    479.     See  Genera, 

1  Hamilton  o.  McLanghlin,  149  Him.  4c.  R.  R.  Co.  u.  Sage,  35  Hnn,  95;  Big- 

20,  12  N.  E.  Rep.  4S4,  per  W.  Allen,  J.  daw  p.  Heaton,  4  Denio,  496. 
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LUMBERMEN'S   IJEN8. 

L  Statntory  provisions,  702-719.  I  II.  Interpretation  and  co  nil  ruction,  720- 

I  730. 

I.  Statutory  Provitiont. 

702.  At  oommon  law,  laborers  engaged  in  cutting,  hauling, 
and  driving  timber  had  no  lien  thereon.1  It  is  indispensable 
to  the  continuance  of  such  a  lien  that  it  should  be  accompanied 
by  possession.  The  moment  that  possession  is  voluntarily  sur- 
rendered, the  lien  is  gone.  A  laborer  cutting,  hauling,  and  driv- 
ing logs  could  retain  possession  only  by  placing  them  upon  his 
own  land,  or  upon  the  land  of  another  under  agreement  that 
such  other  should  hold  possession  for  him.  Practically  the  laborer 
cannot  retain  possession.  If  he  parts  with  the  possession  he  can 
have  a  Hen  only  by  statute  or  by  special  contract.  If  it  he 
agreed  between  the  parties  that  the  laborer  or  contractor  shall 
cut  timber  and  deliver  it  upon  the  owner's  premises,  and  it  be 
further  stipulated  that  the  laborer  or  contractor  shall  hare  a  lien 
upon  the  logs  until  he  is  paid,  he  may  resume  possession  and 
assert  his  lien.  The  owner,  having  made  such  an  agreement  and 
having  failed  to  make  payment,  is  not  allowed  to  come  into  court 
and  say  that  the  claimant  has  parted  with  possession  and  thereby 
relinquished  his  lien.3 

Moreover,  a  laborer  who  does  work  for  a  contractor  can  have 
no  lien  at  common  law,  even  if  the  contractor  has  such  a  lien; 
for  if  any  one  has  possession  it  is  the  contractor.  The  posses- 
sion of  the  laborer  is  the  possession  of  the  contractor,  with  whom 
alone  the  owner  deals,  and  to  whom  alone  he  gives  possession  of 
the  property.8     A  lien  cannot  be  acquired  through  a  possession 

•  (Meet  c.  Moore,  S4  Me.  £14,  41  Am.        '  Oakee  v.  Moore,  24  Me.  314. 
Dee.  379;  Oliver  v.  Woodman,  66  Me.  54,         •  Wright  p.  Terry,  23  Fk.  160,  2  So. 
56,  per  Virgin,  J. ;  Ariam  ».  Erkklev,  65     Hep.  6. 
Wit.  26,  26  N.  W.  Rep.  IBS,  56  Am.  Rep. 
611,  per  Orion,  J, 
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unlawfully  obtained;  and  therefore  a  contractor  cannot  give  his 
laborers  a  lien  through  possession,  for  he  alone  is  entitled  to  pos- 
session as  against  the  owner.1 

703.  Lien  at  common  law  where  possession  is  retained. 
—  One  who  has  cut  and  hauled  to  his  mill  a  quantity  of  timber 
from  the  land  of  another,  under  a  contract  with  him,  has  a  lien 
at  common  law  for  his  labor  npon  the  lumber  in  his  possession 
remaining  manufactured  from  the  timber,  and  also  upon  the  logs 
unsawed.3  In  like  manner  one  who  saws  the  logs  of  another 
into  lumber  and  shingles  has  a  common  law  lien  thereon  for  the 
value  of  such  work.8 

704.  In  States  in  which  lumbering  is  an  important  indus- 
try, liens  are  generally  given  by  statute  to  those  engaged  in 
the  work.  In  some  States  the  laborers  alone  are  protected,  and 
in  others  contractors  as  well  as  laborers  are  within  the  protection 
of  the  statute.  The  most  characteristic  feature  of  these  statutes 
is  that  they  generally  make  this  lien  paramount  to  all  other  liens 
or  claims  against  the  property,  on  the  ground,  doubtless,  that  the 
labor  of  the  lumberman  in  cutting,  hauling,  or  driving  logs 
greatly  increases  their  value  for  the  benefit  of  all  persons  who 
may  have  an  interest  in  the  property,  whether  such  persons  be 
claimants  under  other  liens,  or  under  mortgages  executed  and 
recorded  before  the  lumberman's  lien  attaches. 

A  manufacturer  who  retains  possession  of  lumber  sawed  by 
him  has  a  common  law  lien  upon  such  lumber;  but  this  fact  does 
not  prevent  the  application  of  the  additional  statutory  one.  The 
manufacturer  does  not  waive  his  statutory  lien  by  expressly  re- 
serving in  his  statement  the  lien  which  he  has  by  virtue  of  his 
possession  of  the  property.4 

706.  California.6 — A  person  who  labors  at  cutting,  hauling, 
rafting,  or  driving  logs  or  lumber,  or  who  performs  any  labor  in 
or  about  a  logging  camp  necessary  for  the  getting  out  or  trans- 

1  Wright  d.  Tcrrj,  S3  Fla.  ISO,  2  So.  overruling  Kieldsca  v.  Wilson,  77  Mich. 

Rep.  6,  per  Runey,  J.  45,  43  N.  W.  Rep.  1054. 

1  Palmer  v.  Tucker,  45  Me.  316.  *  2  Codes  and  Slats.  1SS6 ;    §  1183  of 

■  Arises  v.  Brittle;,  65  Wis.  26,   26  Code  Civ.  Proced.  amended  in  Stats.  1887, 

N.  W.  Rep,  IS9,  56  Am.  Rep.  611.  cli.  42,  by  providing  for  the  consolidation 

*  Phillips  t'.  Freyer,  SO  Mich.  S54,  45  of  separate  actions.      Thia  statute  do** 

N.  W.  Rep.  81,  following  Shaw  v.  Brad-  not  apply  to  contracts  entered  into  before 

ley,  59  Mich.  139,  36  N.  W.  Rep.  331,  its  passage.  Shuffleton  t>.  liill,  68  CaL 
483. 

468 

3igitizeC  by  GOOgk 


BTATCTOBT  PROVISIONS.  [§  706. 

portation  of  logs  or  lumber,  shall  have  a  lien  thereon  for  the 
•.mount  doe  for  his  personal  services,  which  shall  take  precedence 
of  all  other  claims,  to  continue  for  thirty  days  after  the  logs  or 
lumber  arrive  at  the  place  of  destination,  for  sale  or  manufacture, 
except  as  hereinafter  provided. 

The  lien  hereby  created  shall  cease  and  determine  unless  tbe 
claimant  thereof  shall,  within  twenty  days  from  tbe  time  such 
labor  shall  have  been  completed,  file  and  record  in  the  office  of 
the  county  recorder  of  the  county  where  Buch  labor  was  per- 
formed a  verified  claim,  containing  a  statement,  —  1.  Of  bis  de* 
mand,  after  deducting  all  just  credits  and  offsets ;  2.  The  time 
within  which  sach  labor  was  done ;  S.  Tbe  name  of  the  person 
or  persons  for  whom  the  same  was  done;  4.  The  place  where 
the  logs  or  timber  upon  which  such  lien  is  claimed  are  believed 
to  be  situated,  and  the  marks  upon  the  same;  5.  The  reputed  ' 
owner  thereof;  and,  6.  The  reputed  owner  of  the  land  from 
which  the  same  were  cut  and  hauled. 

AH  liens  hereby  provided  for  shall  cease  and  determine  unless 
suit  to  foreclose  tbe  same  shall  be  commenced  in  the  proper  court 
within  twenty-five  days  from  tbe  time  the  same  are  filed.1 

The  plaintiff  in  any  such  snit,  at  tbe  time  of  issuing  the  sum- 
mons, or  at  any  time  afterwards,  may  have  the  logs  or  timber 
upon  which  such  lien  subsists  attached,  as  further  security  for 
payment  of  any  judgment  he  may  recover,  unless  defendant  give 
him  good  and  sufficient  security  to  pay  such  judgment,  in  which 
event  snch  logs  shall  be  forthwith  discharged  by  the  sheriff  from 
such  attachment,  and  from  the  lien  hereby  created. 

The  clerk  of  the  court  muBt  issue  the  writ  of  attachment  upon 
receiving  an  affidavit  by  or  on  behalf  of  tbe  plaintiff,  showing  : 
1.  That  the  defendant  is  indebted  to  tbe  plaintiff  upon  a  demand 
for  labor,  for  which  bis  claim  has  been  duly  filed  in  accordance  with 
section  two  of  this  act ;  2.  That  the  sum  for  which  tbe  attach- 
ment is  asked  is  an  actual  bond  fide  existing  debt,  due  and  owing 
from  tbe  defendant  to  the  plaintiff,  and  that  the  attachment  is 
not  sought,  and  the  action  is  not  prosecuted,  to  binder,  delay,  or 
defraud  any  creditor  or  creditors  of  the  defendant. 

1  Tbe  complaint  must  allege  that  some-    of  the  plaintiff  prior  to  the  pajment  in 
thing  wan  due  from  the  defendants  to  the    full  of   the   amount  due  to   the  original 
original  contractor  when  the  lien  of  the    contractor  under  the  contract.     Wil-on  c. 
plaintiff  was  filed,  or  that  the  defendant     Barnaul,  57  Cal.  422,  7  Pac  Rep.  M5. 
■■»  notified  or  had  knowledge  of  the  claim 
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§§  707-710.]  lumbermen's  urns. 

The  writ  must  be  directed  to  the  sheriff  of  the  county,  and 
must  require  him  to  attach  and  safely  keep  the  logs  and  timber 
specified  in  such  lien,  or  so  much  thereof  as  may  he  sufficient  to 
satisfy  plaintiff's  demand,  unless  the  defendant  give  good  and  suf- 
ficient security,  as  provided  in  this  act,  in  which  case  to  take  such 
security  and  discharge  any  attachment  he  may  have  made,  and  to 
deliver  up  such  logs  to  the  defendant,  who  shall  receive  the  same 
free  from  the  lien  upon  which  such  suit  is  brought. 

707.  Florida.1  —  A  lien  prior  in  dignity  to  all  others  exists  in 
favor  of  any  person  by  himself  or  others  cutting,  rafting,  running, 
driving,  or  performing  other  labor  upon  logs  or  timber  of  any 
kind,  on  such  logs  and  timber,  and  any  article  manufactured  there- 
from ;  also  in  favor  of  any  person  who  shall  furnish  any  logs,  lum- 
ber, clay,  sand,  stone,  or  other  material  whatsoever,  crude  or 
partially  or  wholly  prepared  for  use,  to  any  mill  or  other  manu- 
factory to  be  manufactured  into  any  article  of  value,  upon  all  such 
articles  furnished,  and  upon  all  articles  manufactured  therefrom. 

708.  Georgia.2  —  All  persons  furnishing  sawmills  with  timber, 
logs,  provisions,  or  any  other  thing  necessary  to  carry  on  the 
work  of  sawmills,  shall  have-liens  on  said  mills  and  their  products, 
which  shall,  as  between  themselves,  rank  according  to  date. 

710.  Maine.8  —  Whoever  labors  at  cutting,  hauling,  rafting, 
or  driving  logs  or  lumber,  or  at  cooking  for  persons  engaged  in 
such  labor,  has  a  lien  thereon  for  the  amount  due  for  his  personal 
services,  and  for  the  services  performed  by  his  team,4  which  takes 

1  R.  S.  189B,  Sg  1731,  1736.  Those  who  actnally  faniiih  the  timber,  or 

Only    laborers  with  whom  the    owner  provision!,  or  other  things  necessary,  have 

con  tracts  can  hare  the  benefit  of  this  lien,  the  lien;  the  money-lender  docs  not     Dart 

Wright  v.   Terry,    33   Fla.    160,   2    So.  ■>.  Mayhew,  60  Ga.  104;  and  we  Saul*. 

Hep.  6.  bury  t>.  Eason,  47  Ga.  617. 

1  Code  188S,  %  198S.     Ai  to  the  afflda-  A  sale  made  on  theforecloeureof  a  lien 

rit  to  foreclose  the  lien,  and  ns  to  the  levy,  for  log*  furnished  a  sawmill,  when  (her* 

Bee  Bennett  c.  Gray,  SS  Ga.  393,  9  S.  E.  was  a  prior  mortgage,  couTejed  only  the 

Kep.  469.  equity  of  redemption  subject  to  the  mon- 

UnderthtBstalule  one  furnishing  money  gage.     Townsend   Savings  Bank    a.  Ep- 

for  carrying  on   the  business  hat  no  lien,  ping,  3  Woods,  390. 

The  lien  is  derogatory  to  common  rights,  *  K.  S.  1883,  ch.  91,  §§  38, 39. 

and  gives  an  immediate  and  harab  remedy,  *  A  lien  given  by  a  former  statute  for 

and  therefore  should  be  strictly  construed,  "pergonal  services  "  was  held  not  to   in- 

While  money  is  necessary  to  cany  on  the  dnde  services  rendered   by  the  laborer's 

work  of  a  sawmill,  by  buying  the  things  team.    Coburn  t>.  Kenwell,  35  Me.  1  SB. 

necessary  for   that  work,  still  it  la  not  Under  the   present  statute,  giving  a  lies 

primarily  the    thing  necessary.    It  buys  not  only  for  hit "  personal  services,"  bat 

from  others  what  ia  used  to  carry  it  on.  for  "  the  service*  performed  by  his  team," 
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STATUTOBT  PROVISIONS.  [§  710. 

precedence  of  all  other  claims  except  liens  reserved  to  the  State,1 
continues  for  sixty  days  after  the  logs  or  lumber  arrive  at  the 
place  of  destination  for  sale  or  manufacture,2  and  may  be  enforced 
by  attachment.8  In  sncfa  actions  the  court  has  the  same  power  to 
allow  and  apportion  costs  as  in  equity. 

The  officer  making  ench  attachment  may  pay  the  Doomage 
thereon,  not  exceeding  the  rate  per  thousand  on  the  quantity  actu- 
ally attached  by  him,  and  return  the  amount  paid  on  the  writ, 
which  shall  be  included  in  the  damages  recovered.  The  action  oc 
lien  is  not  defeated  by  taking  a  note,  unless  it  is  taken  in  dis- 
charge of  the  amount  due  and  of  the  lien.  Such  notice  of  the 
suit  as  the  court  orders  shall  be  given  to  the  owner  of  the  logs  or 
lumber,  and  he  may  be  admitted  to  defend  it.* 

it  in  held  that  (he  laborer  i«  entitled  to  tbe  a  notice  that  shall  be  binding  npon  the 
earning*  of  a  Mam  rightfully  in  his  posses-  owner,  whoever  he  may  be.  The  notice 
■ion  and  control,  though  he  may  not  own  ordered  should  be  a  public  notice  by  poet- 
it.  Kelley  r.  Kelley,  77  Mo.  139.  ing  or  publication,  as  will  as  a  specific 
1  'I 'hi*  lien  takea  precedence  of  a  prior  notice  to  the  supposed  owners.  Sheridan 
mortgage.  Oliver  r.  Woodman,  66  Me.  p.  Ireland,  61  Me.  48S;  Parka  v.  Crockett, 
54.  The  rule  is  the  aume  onder  anajo-  61  Me.  469.  These  cases  differ  from 
go n«  statutes,  —  statutes,  for  instance,  jjiv-  Bean  v.  Soper,  56  Me.  297,  inasmuch  aa  it 
ing  Hena  upon  vessels.  Deering  v.  Lord,  appears  in  that  case  thai  the  notice  re- 
45  Me.  293 ;  Perkins  v.  Pike,  42  Me.  HI,  qnired  by  statute  waa  given.  S™,  also, 
66  Am.  Dec.  967 ;  Donnell  v.  The  Star-  Reding  ton  v.  Ftjt,  43  Me.  57S,  537,  per 
light,  103  Mass.  297 ;  The  Granite  State,  Cutting,  J.  A*  to  tbe  form  of  proceeding 
1  Bprngue,  977,  978.  and  practice  relative  thereto,  see  Parke  v. 

*  The  sixty  days  within  which  attach-  Crockett,  61  Me.  489. 

tnent  must  be  made  do  not  commence  to  The  actiun,  aa  it  comes  through  a  con- 
run,  as  to  any  of  the  logs  upon  which  the  tract,  though  not  a  part  of  it,  nhould  be 
lien  ex  tits,  until  all  the  logs  subject  to  the  against  the  employer,  whether  he  be  the 
lame  lien  have  arrived  at  their  deatina-  owner  of  the  lofjs  or  not.  It  sliould  not 
tion,  within  the  boom :  provided  the  logs  be  against  the  owner  where  there  is  no 
have  been  driven  together,  and  the  dri«-  contract  with  him.  Oliver  v.  Woodman, 
ing  has  not  been  suspended  after  a  portion  66  Me.  54. 

of  them  has  reached  the  boom,  but   has  The  action  does  not  Inure  to  a  tres- 

bcen  continuously  kept  up  until  all  the  passer.     Spofford  r.  True,  33  Me.  983,  54 

logs  have  been   driven  in.    Sheridan  v.  Am.  Dec.  631 ;  Doe  v.  Monson,  33  Me. 

Ireland,  66  Me.  65.  430 ;  Hamilton  v.  Buck,  36  Me.  536. 

*  For  provisions  for  enforcement  of  liens  It  U  not  necessary  to  allege  in  tbe  writ 
by  attachment,  aee  eh.  xxii.,  Maine.  the  ownership  of  the  logs,  or  that  the 

*  Such  notice  of  the  suit  is  imperative,  owner  ia  unknown.  Parker  v.  Williams, 
and  cannot  be  disregarded.  It  cannot  be  77  Me.  418,  1  All.  Hep.  138. 
dispensed  with,  though  there  be  an  appear-  Where  several  owners  separately  em- 
ance  npon  the  docket  of  parties  claiming  ploy  the  same  person  to  drive  their  logs, 
to  own  tbe  log*  or  lumber  ;  for  the  court  the  laborer  s  lien  is  not  upon  the  whole 
cannot  judicially  know  whether  such  mass  collectively,  but  is  to  be  apportioned 
claimants  are  the  ownen,  without  giving  pro  rata  to   each.    Oliver  p.  Woodman, 
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§  711.]  lumbermen's  liens. 

It  is  also  provided 1  that  whoever  labors  at  catting,  peeling,  or 
yarding  hemlock  bark,  or  cutting  cordwood,  or  at  cooking  for 
persons  engaged  in  such  labor,  has  a  lien  thereon  for  his  personal 
services,  and  the  services  performed  by  his  team,  which  takes 
precedence  of  all  other  claims,  continues  for  thirty  days  after  the 
contract  is  completed,  and  may  be  enforced  by  attachment :  pro- 
vided, such  lien  shall  not  continue  after  the  bark  or  wood  has 
arrived  at  a  market. 

711.  Maine  (continued).  Enforcement  of  the  lien.1  —  Under 
this  statute,  one  who  contracts  with  the  owner  of  the  logs  has 
a  claim  against  liim  in  personam,  and  a  claim  in  rem  against  the 
logs.  The  proceeding  by  attachment  operates  in  both  ways  so  far 
as  the  contractor  ia  concerned.  But  a  sub-contractor,  or  a  laborer 
employed  by  the  contractor,  has  no  claim  against  the  owner  in  per- 
Monam,  but  only  a  claim  against  the  property,  and  his  proceedings 
mnst  be  strictly  in  rem.  No  other  property  of  the  owner  is  lia- 
ble except  that  npon  which  the  lien  attaches.  Therefore  a  sob- 
contractor  or  laborer  must  obtain  a  valid  judgment  tn  rem  against 
the  identical  logs  with  reference  to  which  the  labor  was  done.3 
The  identity  of  claim  and  of  property  must  coexist,  and  must  be 
traceable  till  the  fruits  of  the  judgment  have  been  obtained  by 
satisfaction  of  the  execution.  The  identity  of  the  property  mast 
be  established,  else  the  lien  cannot  attach ;  and  the  labor  must 
be  shown  to  have  been  done  upon  the  specific  property  seized. 
The  attachment  must  be  of  the  thing  upon  which  the  lien  is 
claimed,  and  the  lien  must  be  established  by  a  valid  judgment.* 
The  record  of  the  judgment  must  show  that  the  logs  upon  which 
the  labor  was  expended  are  the  same  which  the  writ  commands  to 
be  attached,  and  which  were  attached.  The  officer's  return  of  an 
attachment  of  logs  having  similar  marks  with  those  described  in 
the  plaintiff's  writ  and  declaration  does  not  sufficiently  establish 
the  identity ; s  but  such  identity  is  sufficiently  established  if,  in 

66  Me.  S4-  Hamilton  t>.  Back,  36  Me.  536;  I  R.  S.  1883,  ch.  91,  |  39;  Act*  1885, 

Doyle  v.  Tine,  36  Ma.  949.  ch.  280;  Act*  1887,  ch   31. 

But  where  differenb  owners  severally  9  For  provision!  for  enforcing  lien*,  we 

employ  sufficient  laborer!  to  drive  (heir  ch.  xxii.,  Xsiue. 

respective  loga,  the  lien  of  each  laborer  is  *  Bicknell  c.  Trickey,34  Me.  173;  Red- 
confined  to  the  log!  he  ii  employed  to  drive,  diegfon  v.  Frye,  43  Me.  GTS,  387. 
although  all  the  logs  become  intermingled  *  Annis  v.  Oil  more,  47  Me.  152. 
in  driving,  and  are  collectively  driven  by  *  Thompson  v.  Gilmore,  SO  Me.  4S8. 
all  the  laborers.    Doe  o.  Monson,  33  Me. 
•SO. 
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STATUTORT  PROVISIONS.  [§  712. 

addition,  it  appears  that  all  the  parties  interested  were  summoned 
and  appeared,  and  admitted  the  truth  of  the  facts  Bet  forth  in  the 
declaration,  and  that  the  logs  described  therein  were  attached.1 
Moreover,  a  laborer's  claim  of  lien,  when  the  person  with  whom 
lie  contracted  is  other  than  the  owner,  must  not  be  joined  in  the 
same  suit  with  a  claim  for  which  he  haB  no  lien.  If  a  judgment 
embracing  both  claims  be  rendered,  the  lien  claim  is  regarded  as 
waived  or  merged.  The  lien  claim  and  the  personal  claim  should 
in  such  case  be  enforced  by  separate  suits,  in  each  of  which  the 
plaintiff  may  recover  costs." 

712.  Michigan.3  —  Any  person  who  performs  any  labor  or  ser- 
vices in  manufacturing  lumber  or  shingles  in  or  about  any  lumber 
or  shingle  milt,  or  in  cutting,  skidding,  falling,  hauling,  scaling, 
banking,  driving,  running,  rafting,  or  booming1  any  logs,  timber, 
cedar  posts,  telegraph  poles,  railroad  ties,  bark,  shingle  bolts, 
staves,  cord  wood,  pulp  wood,  hop  poles,  hoop  poles,  veneering 
wood,  or  any  other  forest  products  in  this  State,  has  a  lien  thereon, 
for  the  amount  due  for  such  labor  or  services,  and  the  same 
shall  take  precedence  of  all  other  claims  or  liens  thereon.*  The 
word  "  person  "  shall  be  interpreted  to  include  cooks,  blacksmiths, 
artisans,  and  all  others  usually  employed  in  performing  such  labor 
and  services. 

1  Beau  b.  Sop-r,  56  Me.  197.  Mining,  swamping,  loading,  and  falling." 

*  Bicknell  v.  Trickey,  34  Me.  273.  These  services  ore  in  inbstAJicB  ihe  scr. 

*  Annot.  Stats.  Supp.  16S0,  §£  B427  a-  vices  mentioned  in  the  statute.  Grand 
MS7  p.  This  act  covers  a  claim  for  shin-  Rapids  Chair  Co.  v.  Runnels,  77  Mich. 
Kle-bands    furnished    to     a    contractor.  101,  43  N.  W.  Hep.  1006. 

Bourgrtte  v.  Williams,  73  Mich.  SOS,  41  e  A  boom  company  has  a  lien  for  its 

K.  W.  Rep.  229.    It  does  not  cover  a  services  in  breaking  jams  and  driving  logs 

claim  foi  [he  use  of  a  team  sold  on  condi-  whose  owners  have  not  pat  on  a  auffioient 

tion  that  the  vendor  should  retain  title  until  force  of  laborrrs  to  do  the  work.    Hall  v. 

the  price  was  pud,  and  that,  upon  default,  Tittabawassee,  SI  Mich.  377.     Where  the 

he  should  be  paid  for  its  use.    Mabie  v.  logs  of  an  individual  owner  hare  became 

Sines  (Mich.),  32  N.  W.  Rep.  1007.    It  intermingled  with  those  in  charge  of  a 

docs  not  give  a  lien  for  hauling  lumber  boom  company  without  his  consent,  bat 

from  the  mills  after  it  is  manufactured,  without  the  fault  of   the  company,  the 

Villenuve  d.  Siuis  (Mich.),  32  N.  W.  Rep.  latter  acquires  a  lien  for  its  services    in 

1007.  driving   them,  which  it   does  not   waive 

*  A  boom  company's  lien  is  acquired  if  by  refusing  to  deliver  them  to  the  owner 
the  work  is  done  by  its  agent,  though  the  unless  he  shell  tender  not  only  a  reason- 
agent  is  paid  a  gross  enm  for  the  job.  able  compensation  in  driving  them,  but 
Hill  c,  Tittabawassee,  51  Mich.  377.  also   for  separating   his   logs   from    the 

These  provisions  cover  labor  performed  others.  Hall  v.  Titlawabaasee,  51  Mich, 
"in  cnt ting,  skidding,  hauling,  chopping,    377. 
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A  statement  in  writing  under  oath  must  be  filed  in  the  office 
of  the  clerk  of  the  county,  setting  forth  the  amount  due  and  a 
description  of  the  property,  within  thirty  days  from  the  comple- 
tion of  the  labor  or  services.  The  lien  is  enforced  by  attach- 
ment.1 

713.  Minnesota.'  —  Any  person  who  may  do  or  perform  any 
manual  labor  in  cutting,  banking,  driving,  rafting,  cribbing,  or 
towing  any  logs,  railroad  cross-ties,  or  timbers,  shall  have  a  lien 
thereon  as  against  the  owner  thereof,  and  all  other  persons  except 
the  State,  for  the  amount  due  for  such  services,  and  the  same  shall 
take  precedence  of  all  other  claims  thereon  ;  and  any  verbal  or 
written  agreement,  express  or  implied,  made  by  or  between  any 
person  or  persons  or  chartered  company  or  companies,  designed 

■  The  proceedings  to  enforce  the  lien  White  r.  Prior,  SS  Mich.  847,  SO  N.  W. 

must  conform  strictly  to  the  statute.    The  Rep.  G55. 

affidavit  for   the  attachment   U  juristic-  Where  a  contract  for  the  manufactory 

dona),  and  if  it  omits  material  averments  of  shingles  was  a  continuing  one,  and  the 

the  writ  aifgrda  no  protection  to  this  officer  shingles  were  mingled   and    sold    bj  the 

executing  it.    Woodruff  it.  lies,  34  Mich,  owner  without  regard  to  the  fact  of  their 

320.  being  the  first  or  last  manufactured,  the 

The  owner  of  logs  legally  attached,  who  manufacturer  would  be  entitled  to  a  lien, 

takea  Ihera  and  couTerts  them  into  lumber,  on  ahingles   manufactured  prior   to   the 

in  liable  in  an  action  on  the  cue,  or  in  lima  up  to  which  he  bad  been  paid,  for 

trover,  for  the  amount  of  the  lien.   Good,  work  and  labor  thereafter  performed  in 

row  p.  Buckley,  70  Mich.  513,  38  N.  W.  such  manufacture.  The  thirty  day*  within 

Rep.  VjI.  which  the  statement  of  lien  shall  he  filed 

The  lien  is  lost  if  the  conditions  in  re-  did  not  commence  to  run  from   the  time 

gard  to  the  filing  of  ■  statement  of  the  each  statement  of  the  amount  due  was 

lien,  and  commencing  suit  to  enforce  it,  rendered,  as  there  waa  but  one  contract. 

within  limited  period*,  are  not  complied  Craddock  t>.  I) wight,  8S  Mich.  987,  48  S. 

with.    Hnifley  u.  Haynes,  37  Mich.  53S.  W.  Rep.  644. 

As  to  lien  and  affidavit  where  several  Under  the  provision  that  a  proceeding 
laborers  join  their  claims  for  labor  per-  to  enforce  A  lien  on  logs  shall  be  con- 
formed for  a  contractor  upon  logs  belong-  menced  in  the  county  when  the  property 
ing  to  several  owners,  see  Pack  v.  Simp-  or  any  part  of  it  is  situated,  the  petition  ia 
son,  70  Mich.  I3S,  38  N.  W.  Rep.  6;  defective  if  it  doesnotallcge  that  the  logs, 
Wiggins  v.  Houghton,  B9  Mich.  468,  SO  or  some  of  them,  are  within  the  county 
N,  W.  Rep.  1009.  where  (be  suit  is  begun.  The  court  can- 
See  Clark  a.  Adams,  33  Mich.  1S9,  as  not  take  judicial  notice  that  the  boom  ia 
to  service  of  notice,  and  general  interpre.  within  the  county  so  aa  to  cure  the  omis- 
tatiun  of  the  lien  law  of  1873.  sisn  of  thia  averment.  The  appearance 
See  Grand  Rapids  Chair  Co.  v.  Run-  and  plea  of  a  claimant  is  no  waiver  of 
nels,  77  Mich.  104,43  N.  W.  Rep.  1006,  aa  tha  defect,  for,  (he  judgment  sought  being 
to  the  affidavit  for  attachment,  the  service  One  against  the  logs,  the  court  most  have) 
of  the  wiit  of  attachment,  the  sheriff'*  actual  jurisdiction.  Pine  Saw-Logs  v. 
return,  the  procedure  before  the  justice,  Sins,  43  Mich.  396,  S  N.  W.  Rep.  414. 
and  the  levy  of  the  execution.  Also  a  G.  S.  1B91,  §§  2277-2293. 
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to  act  as  a  waiver  of  any  right  under  this  act,  or  any  portion 
thereof,  shall  be  wholly  void.  The  lien  herein  created  shall  not 
attach  as  against  the  claim  of  the  owner  or  legal  occupant,  of  the 
land  upon  which  logs  or  timber  were  cut,  in  cases  of  trespass,  or 
when  the  logs  and  timber  were  cut  and  carried  away  without  the 
consent  of  each  owner  or  legal  occupant. 

A  statement  under  oath  by  the  claimant1  mnst  be  filed  in  the 
office  of  the  surveyor-general  of  the  district,  setting  forth  the  date 
of  the  commencement  and  termination  of  such  labor,  the  amount 
or  balance  due,  and  a  description  of  the  logs  on  which  the  Hen  is 
claimed. 

For  labor  performed  between  first  day  of  October  and  first  day 
of  April  the  statement  mnst  be  filed  before  the  first  day  of  May 
next  thereafter ;  and  for  labor  performed  in  any  other  part  of  the 
year  the  statement  mnst  be  filed  within  thirty  days  after  comple- 
tion of  same. 

The  Hen  is  enforced  by  an  attachment  against  such  logs  or  lumber. 
Before  the  attachment  is  issued,  the  claimant  must  make  affidavit 
that  the  defendant  is  indebted  in  a  certain  sum  (to  be  stated 
bb  near  as  may  be),  and  that  such  indebtedness  is  for  labor  or 
services  ou  logs  or  lumber,  and  that  the  claimant  has  filed  a  lien 
thereon.3 

It  is  farther  provided,  that  this  act  is  intended  only  for  the 
protection  of  laborers  for  hire,  and  shall  not  inure  to  the  benefit 
of  any  person  interested  in  contracting,  cutting,  hauling,  banking, 
or  driving  logs  by  the  thousand.8 

714.  Nevada.4  —  All  .persons  who  shall  perform  work  or  labor 
upon  any  tract  or  tracts  of  lands,  by  cutting  or  cording  the  wood 
or  timber  growing  or  being  thereon,  shall  have,  and  may  each 
respectively  claim  and  hold,  a  Hen  upon  the  wood  or  timber  so 
cut  or  corded,  for  the  amount  in  value  of  the  work  or  labor  so 
performed,  by  retaining  possession  of  the  same  until  the  whole 


1  If  the  statement  be  not  made  bj  the  ■  It  is  held  that  this  provision  is  in- 

claimant,  it  mult  be  mads  bj  tome  one  tended  lo  distinguish  the  contractor  who 

with  authority  from  him  to  make  it,  and  employs  others  to  do  the  work  from  a 

the    oath    should    state    such   authority,  laborer  who    does  the  work  himself,  and 

Griffin  v.  Chadbonrne,  32  Minn.   136,  19  should  be  interpreted  as  if  it  read  that  it 

N.  W.  Hep.  647.  "  shall  not  inure  lo  the  benefit  of  an;  per- 

1  The  lien  can  only  be  enforced  by  at-  son  interested  in  contracting  for  cutting, 

tachment  as   provided.    Griffin  v.  Chad-  hauling,"  etc     King  v.   Kelly,  ES  Minn. 

bourne,   3!  Minn.  126,   IS   N.  W.   Rep.  G22. 

SIT.  «  G.  &  1885,  J  3825. 
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amount  due  for  such  work  or  labor  shall  have  been  paid :  pro- 
vided, that  any  lien  claimed  and  held,  as  aforesaid,  shall  be 
deemed  to  be  waived,  unless  an  action  be  brought  in  some  court 
of  competent  jurisdiction  for  the  recovery  of  the  amount  for 
which  such  lien  is  claimed  as  security,  within  sixty  days  after 
such  wood  or  timber  shall  have  been  taken  into  possession  by  the 
claimant. 

Possession  of  wood  or  timber  within  the  meaning  of  this  sec- 
tion shall  be  deemed  to  be  in  the  person  or  persons  cutting  or 
cording  wood  or  timber,  for  the  purposes  of  this  act,  from  the 
times  of  cutting  or  cording  the  same ;  and  shall  not  be  deemed  to 
have  been  released  or  yielded  by  the  person  or  persons  perform- 
ing the  work  or  labor  as  herein  provided,  except  such  person  or 
persons,  by  word  or  act,  clearly  and  distinctly  declare  or  evidence 
bis  or  their  intention  to  so  release  or  yield  possession. 

715.  New  Hampshire.1  —  Any  person  who,  by  himself  or 
others,  or  by  teams,  shall  perform  labor  or  furnish  supplies  to  the 
amount  of  fifteen  dollars  or  more  toward  rafting,  driving,  cut- 
ting, hauling,  or  drawing  wood,  bark,  lumber,  or  logs,  or  at  cook- 
ing or  hauling  supplies  in  aid  of  Buch  labor,  shall  have  a  lien 
thereon  for  such  labor  or  supplies,  which  lien  shall  take  prece- 
dence of  all  prior  claims  except  liens  on  account  of  public  taxes, 
to  continue  ninety  days  after  the  services  are  performed  or  sup- 
plies furnished,  and  may  be  secured  by  attachment. 

The  officer  making  snch  attachment  may  pay  the  Doomage 
thereon  not  exceeding  the  rate  per  thousand  on  the  quantity 
actually  attached  by  him,  and  return  the.  amount  paid  on  the  writ, 
which  shall  be  included  in  the  damages  recovered. 

Any  person  who  labors  at  cutting,  hauling,  or  drawing  wood, 
bark,  logs,  or  lumber,  by  himself  or  others,  nnder  a  contract  with 
an  agent,  contractor,  or  sub- con  tractor  of  the  owner  thereof,  by 
giving  notice  in  writing  to  said  owner,  or  the  person  having 
charge  of  said  property,  that  lie  shall  claim  a  lien  for  labor  to 
be  performed,  shall  have  the  same  lien  as  above  provided,  to  be 
secured  in  the  same  manner.2 

716.  Oregon.  —  Every  person  performing  labor  upon,  or  who 
shall  assist  in  obtaining  or  securing,  saw-logs,  spars,  piles,  or  other 

1  O.  L.  1878,  ch.  139,  £9  13,  14,  16,  ai  *  This  laat  section  iu  added  after  the 
amended  in  Settion  Lawi  1879,  p.  370,  decision  In  Jacob*  v.  Knapp,  60  H.  H.  71. 
I  S3. 
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timber,  has  a  lien  upon  the  same  for  the  work  or  labor  done  upon 
or  in  obtaining  or  securing  the  same,  whether  such  work  or  labor 
was  done  at  the  instance  of  the  owner  of  the  same  or  his  agent. 
The  cook  in  a  logging-camp,  and  any  and  all  others  who  may 
assist  in  or  about  a  logging-camp,  shall  be  regarded  as  a  person 
who  assists  in  obtaining  or  securing  the  saw-logs,  spurs,  piles,  or 
other  timber  mentioned  herein.  Every  person  performing  labor 
upon,  or  who  shall  assist  in  manufacturing,  saw-logs  or  other  tim- 
ber into  lumber,  has  a  lien  upon  such  lumber  while  the  same  re- 
mains at  the  yard  wherein  manufactured,  whether  such  work  or 
labor  was  done  at  the  instance  of  the  owner  of  such  lumber  or 
his  agent.  Any  person  who  shall  permit  another  to  go  upon  his 
timber-land  and  cut  thereon  saw-logs,  spars,  piles,  or  other  timber 
has  a  lien  upon  such  logs,  spars,  piles,  and  timber  for  the  price 
agreed  to  be  paid  for  such  privilege,  or  for  the  price  such  privi- 
lege or  the  stumpsge  thereon  would  be  reasonably  worth  in  case 
there  was  no  express  agreement  fixing  the  price.  Persons  entitled 
to  such  liens  are  only  entitled  to  them  during  the  six  months  next 
preceding  the  filing  of  the  claims.1 

716  a.  Utah  Territory.2 — Any  ranchman,  fanner,  agistor,  or 
herder  of  cattle,  tavern-keeper  or  livery-stable  keeper,  to  whom 
any  horses,  mules,  asses,  cattle,  or  sbeep  shall  be  intrusted  for  the 
purpose  of  feeding,  herding,  pasturing,  or  ranching,  shall  have  a 
Hen  upon  such  animals  for  the  amount  that  may  be  due  him  for 
such  feeding,  herding,  pasturing,  or  ranching,  and  shall  be  author- 
ized to  retain  possession  of  such  animals  until  the  said  amount  is 
paid. 

717.  Vermont.8  —  A  person  cutting  or  drawing  logs  shall  have 
a  lien  thereon  for  his  wages,  which  shall  take  precedence  of  other 
claims  except  public  taxes,  and  shall  continue  sixty  days  after 
the  services  are  performed.  But  such  lien  shall  not  attach  until 
the  person  claiming  it  files  in  the  town  clerk's  office  of  the  town 
where  he  performed  the  services,  or,  if  the  town  is  not  organized, 
in  the  county  clerk's  office,  a  brief  statement  of  the  contract 
under  which  he  claims  a  lien,  and  his  purpose  to  enforce  it  against 
the  property  for  the  amount  due  for  such  service. 

1  2  Anoot.  Stats.  1B92,  p.  1598  ;  Stats.         *  Law*  1890,  ch.  56.     Sec  §  1060a. 
1891,  p.  117.     Aa  to  Sling  of  claim  and         »  K.  L.  1880,  §S  1988-1990. 
bringing  of  suit  and  sale  of  property,  sea 
H  '-18  of  above  act. 
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Such  lien  shall  have  no  validity  against  a  subsequent  purchaser 
unless  a  suit  is  brought  and  the  logs  attached  thereon  within 
thirty  days  from  the  time  the  plaintiff's  right  of  action  accrues 
against  the  person  for  whom  he  performed  the  service,  and  shall 
be  vacated  as  to  all  persons  unless  a  suit  is  brought  and  the  logs 
attached  thereon  within  sixty  days  from  snch  time. 

Such  attachment  shall  be  made  by  leaving  a  copy  of  the  pro- 
cess in  the  town  clerk's  office  of  the  town  where  the  services  were 
performed  and  also  where  the  logs^are,  and,  if  either  town  is 
unorganized,  in  the  county  clerk's  office. 

718.  Washington.1  —  Every  person  performing  labor  upon  or 
assisting  in  obtaining  or  securing  saw-logs,  spars,  piles,  and  other 
lumber  shall  have  a  lien  upon  the  same  for  the  work  or  labor 
done  upon  or  in  obtaining  or  securing  the  same,  whether  such 
work  or  labor  be  done  at  the  instance  of  the  owner  of  the  same 
or  his  agent.  The  cook  in  a  logging-camp  shall  be  regarded  as  a 
person  who  assists  in  obtaining  or  securing  the  timber  herein 
mentioned. 

Every  person  performing  labor  upon  or  assisting  in  manufac- 
turing saw-logs  into  lumber  shall  have  a  lien  upon  such  lumber 
while  the  same  remains  at  the  mill  where  manufactured,  whether 
such  work  or  labor  be  done  at  the  instance  of  the  owner  of  snch 
logs  or  his  agent. 

Any  person  who  shall  permit  another  to  go  upon  bis  timber 
land  and  cut  thereon  saw-logs,  spars,  piles,  and  other  timber  shall 
have  a  Hen  upon  such  logs,  spars,  piles,  and  timber  for  the  price 
agreed  to  be  paid  for  such  privilege,  or  for  the  price  such  priv- 
ilege would  be  reasonably  worth  in  case  there  was  no  express 
agreement  fixing  the  price. 

These  liens  are  preferred  liens,  and  are  prior  to  any  other  liens, 
and  no  sale  or  transfer  of  any  saw-logs,  spars,  piles,  and  other 
timber,  or  manufactured  lumber,  shall  divest  the  lien  thereon. 

The  person  rendering  the  service  or  doing  the  work  or  labor 
named  is  only  entitled  to  the  liens  as  provided  herein  for  ser- 
vices, work,  or  labor  for  the  period  of  eight  calendar  months,  or 
any  part  thereof,  next  preceding  the  filing  of  the  claim. 

The  person  granting  the  privilege  to  another  to  cut  logs  upon 
bis  land  is  only  entitled  to  the  lien  as  provided  therein  for  saw- 

1  0.  S.  1SS1,§§  1679-169*.    Such  lien  [■  a  primary  claim  on  the  property.    Casty 
r.  Ault  (Waah.),  39  I'ac.  Rep.  104S. 
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logs,  upara,  piles,  and  other  timber  cat  during  the  eight  months 
next  preceding  the  filing  of  the  claim. 

Every  person,  within  thirty  days  after  the  close  of  the  rendi- 
tion of  the  services,  or  after  the  close  of  the  work  or  labor,  claim- 
ing the  benefit  hereof,  must  file  for  record  with  the  county  au- 
ditor of  the  county  in  which  such  saw-logs,  spars,  piles,  and  other 
timber  was  cut,  or  in  which  such  lumber  was  manufactured,  a 
claim  containing  a  statement  of  his  demand,  and  the  amount 
thereof,  after  deducting  as  near  as  possible  all  just  credits  and 
offsets,  with  the  name  of  the  person. by  whom  he  was  employed, 
with  a  statement  of  the  terras  and  conditions  of  his  contract,  if 
auy,  and  in  case  there  is  no  express  contract  the  claim  shall  state 
what  such  service,  work,  or  labor  is  reasonably  worth ;  and  it 
shall  also  contain  a  description  of  the  property  to  be  charged 
with  the  lien,  sufficient  for  identification  with  reasonable  cer- 
tainty, which  claim  must  be  verified  by  the  oath  of  himself  or 
some  other  person  to  the  effect  that  affiant  believes  the  same  to 
be  true.1 

Every  person  claiming  the  benefit  of  the  lien  for  the  purchase- 
price  of  timber  must  file  for  record,  with  the  county  auditor  of 
the  county  in  which  such  saw-logs,  spars,  piles,  and  other  timber 
was  cut,  a  claim  in  substance  tbe  same  as  provided  in  the  pre- 
ceding section,  and  verified  as  therein  provided. 

No  lien  above  provided  for  binds  any  saw-logs,  spars,  piles,  or 
other  timber,  or  any  lumber,  for  a  longer  period  than  twelve  cal- 
endar months  after  the  claim  has  been  filed,  unless  a  civil  action 
be  commenced  in  a  proper  court  within  that  time  to  enforce  the 
same. 

The  lien  is  enforced  by  a  civil  action.  Any  number  of  persons 
claiming  liens  may  join  in  the  same  action. 

719.  Wisconsin.3  —  Any  person  who  shall  do  or  perform  any 

1  The  form  of  the  claim  is  giren  in  the  not    be   aiaigned,  the   lien   becomes  the 

statute.    As  to  auBiciency  of  description  subject  of   assignment  after  auch   notice 

of  the  property,  »ee  Caiey  ».  Ault  ( Wash.),  ia  filed.    Casey  v.  Ault  (Wash.),  29  Pac. 

£9  Pac.  Rep.  1048 ;  Dexter  e.  Sparkman,  Rep.  104S. 

3  Waab.  165.35  Pac.  Rep.  1070;  Dexter  *  Lava  1891,  ch.  139,  3  1.   Aa  to  serrice 

v.  Wiley,  S  Waeb.  171,85  Pac.  Rep.  1071 ;  by  publication,  see   Cox  p.  Lumber  Co. 

Doyle  e.  HcLeod  (Waah.),  31  Pac.  Rep.  (Wie.),  51  N.  W.  Rep.  1130. 

96.  Ai  to  tbe  mode  of  enforcing  euch  lien, 

While  tbe  inchoate  right  of  a  laborer1!  «*  Laws  1891,  ch.  139,  33  3-9.    Aa  to  tbe 

lien  before  the  filing   of  the  notice  can-  description  of  tbe  property  in  the  jndg. 
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labor  or  services  in  catting,  hauling,  running,  driving,  rafting, 
booming,  cribbing,  towing,  sawing,  peeling,  or  manufacturing  into 

mem,  see  Paulsen  v.  lEgersol],  62  Wis.  thing  upon  which  the  labor  fa  performed. 
813,  22  N.  W.  Rep.  477.  Minton  ».  Lumber  Co.  79  WU.  646,  48 
Ai  to  lev;  bj  officer  npon  logsnotwlthin  N.  W.  Sep.  857 ;  Loeie  b.  Lumber  Co. 
his  county,  ace  Shafcr  n.  Hague,  70  Wis.  79  Wis.  681,  48  N.  W.  Rep.  B58. 
892,  83  N.  W.  Rep.  928.  As  lo  supplies,  sec  Lawn  1885,  ch.  469 , 
The  petition  for  a  lien  mi;  be  amended.  Laws  1887,  ch.  530;  Laws  1889,  rh.  413; 
Stacy  d.  Bryant,  73  Wis.  14,  40  N.  W.  Garland  v.  Hickey,  75  Wia.  178,  43  N. 
Hep.  632;  Murphy  v.  Adams,  71  Ma.  113.  W.  Rep.  332.  Under  a  statute  giving 
A  lien  is  also  given  for  labor  in  cutting,  a  lien  to  one  furnishing  any  supplies  in 
peeling,  or  hauling  bark.  R.  S.  1B7B,  such  business,  one  who  cooks  food  for  tbe 
(3341.  men  at  work  on  the  logs  directly  ii  en- 
As  to  time  within  which  petition  most  titled  to  a  lien  thereon  for  his  wages, 
be  filed,  see  Cuer  v.  Ross,  49  Wis.  632,  Young  v.  French,  35  Wis.  HI ;  Winalow 
6  N.  W.  Rep.  331.  As  to  evidence  of  r.  Drquhart,  39  Wia.  260. 
time  when  petition  was  filed,  see  Minton  The  word  "  supplies  "  also  includes  the 
v.  Lumber  Co.  79  Wis.  646,  48  N.  W.  board  of  the  men,  even  when  furnished  at 
Rep.  857.  a  hold  in  a  city  several  miles  from  the 
A  prior  statute  gsve  a  lien  on  logs  and  place  where  they  are  at  work,  if  the 
timber,  but  not  upon  lumber.  "  While  charges  for  such  board  are  reasonable  for 
the  property  remains  in  the  form  of  logs  men  so  engaged.  Kollock  p.  Parcher,  52 
or  timber,  it  can  be  traced,  described,  and  Wis.  393,  9  N.  W,  Ren.  67. 
identified  by  reference  to  location  and  Neither  the  residence  of  the  person  far- 
marks;  bnt  after  it  is  cut  and  sawed  into  nfahing  the  supplies,  nor  the  piece  where 
lumber,  it  becomes  more  portable,  more  they  are  delivered  to  the  person  who  uses 
liable  to  be  scattered,  and  more  difficult  them,  is  material  under  this  provision, 
to  describe  or  identify.  It  alio  then  be-  Patten  v.  Northwestern  Lumber  Co.  73 
comes  more  peculiarly  an  article  of  com-  Wis.  233,  41  N.  W.  Rep,  82. 
merce,  and  more  liable  to  pass  into  the  A  vendor  of  supplies  for  a  logging. 
bands  of  innocent  purchasers."  Babka  ■>,  camp,  which  were  actually  osed  by  the 
Eldred,  47  Wis.  1B9,  2  N.  W.  Rep.  102,  purchasers  in  getting  out  logs,  is  entitled 
559.  See,  also,  Ariana  v.  Brickley,  65  Wis.  to  a  lien  on  the  logs  for  the  amount  due, 
16,  26  N.  W.  Rep.  288,  36  Am.  Rep.  611.  although  the  supplies,  before  being  so 
Theword"timber,"however,includesrsil-  nsed,  were  placed  by  the  purchaser*  in 
road  tics.  These  are  usually  made  from  their  store  to  be  sold  to  their  employees 
tbe  stems  of  small  trees.  They  are  as  and  others  at  a  profit  Stacy  v.  Bryant, 
much  timber  as  squared  sdeks  of  limber.  73  Wis.  14, 40  K.  W.  Rep.  632. 
Kollock  d.  Parcher,  52  Wia.  393,  9  N.  W.  Under  Laws  Wis.  1889,  ch.  413,  $  17, 
Rep.  67.  providing  that  no  lien  shall  be  had  on  logs 
If  the  jury  find  that  part  of  the  labor  for  f or  "  supplies,"  there  can  be  no  lien  for 
which  a  lien  is  sought  was  done  on  log*  board  furnished  men  emplojed  in  getting 
other  than  defend  tint's,  then  they  should  out,  rafting,  or  running  the  logs.  Sec- 
find  how  much  woh  done  on  other  logs,  lion  14,  giving  a  lien  to  all  persons  per- 
and  charge  defendant's  logs  only  with  the  forming  services  by  cooking  food  for 
labor  done  on  them.  The  lien  attaches  men  performing  labor  on  logs,  does  not 
and  can  be  enforced  only  on  the  logs  on  give  n  lien  to  one  who  contracts  to  board 
which  it  was  performed,  whether  it  be  for  the  men.  Where  an  eclion  to  enforce  a 
cntting,  hauling,  runniug,  driving,  or  raft-  lien  is  based  on  a  contract  for  furnishing 
ing.    It  is  a  specific  lien  on  the  identical  board  to  the  men  at  a  stipulated  price, 
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lumber  or  timber  any  logs  or  timber,  or  cutting  any  stave  boats 
or  staves,  in  any  of  the  counties  in  this  State,  shall  have  a  lien 
upon  such  logs,  timber,  lumber,  cordwood,  railroad  ties,  tan  and 
other  barks,  piling,  telegraph  and  telephone  poles,  fence  posts, 
paving  timber,  stave  bouts  or  staves,  for  the  amount  due,  or  to 
become  due,  for  such  labor  or  services,  which  shall  take  prece- 
dence of  all  other  claims  or  liens  or  incumbrances  thereon  or  sales 
thereof,  whether  such  claims,  liens,  incumbrances,  or  sales  are 
made,  created,  or  accrue  before  or  after  the  time  of  doing  Buch 
work,  labor,  and  services. 

719  a.  Wyoming.1  —  All  Hen  claims  for  labor  performed  in 
catting  or  manufacturing  railroad  cross-ties,  wood,  poles,  or  lum- 
ber, or  for  doing  any  labor  in  reference  thereto,  shall  be  concur- 
rent liens  upon  the  same,  and  shall  be  paid,  pro  rata,  out  of  the 
proceeds  arising  from  the  sale  thereof,  if  the  same  be  sold. 

Persona  entitled  to  a  lien  for  labor  performed  in  cutting  or 
manufacturing  any  railroad  cross-ties,  wood,  poles,  or  lumber  shall 
not  be  required  to  identify  any  particular  tie  or  ties,  or  sticks, 
poles,  or  boards,  but  may  maintain  their  lien  against  any  or  all 
of  that  class  of  property  owned  and  held  by  the  person  or  per- 
sons from  whom  their  pay  for  such  labor  is  due,  and  may  seize 
and  sell  the  same  as  provided  in  this  chapter. 

II.  Interpretation  and  Conetruction. 
720.  Whether  this  lien  be  merely  for  the  personal  services 
or  manual  labor  of  the  claimant,  as  is  the  case  under  the  stat- 
utes of  Maine3  and  Vermont,3  or  includes  services  performed  by 
his  servants  and  teams,  as  is  the  case  under  the  statutes  of  New 
Hampshire4  and  of  Wisconsin,6  depends  much  upon  the  terms  of 
the  statutes,  though  statutes  substantially  in  the  same  terms  have 
received  diverse  interpretations  in  different  States.  In  the  latter 
State  the  Supreme  Court  has  declared  that  the  words  "  labor  and 
services  "  in  a  statute  giving  a  lien  should  be  construed  as  broadly 

there  can  be  no  apportionment  separating  i  It.  S.  I SB7,  £9  1483,  1484. 
the  valae  of  the  food  from  the  labor  in  a  See  §  710.    The  present  statute  in- 
preparing  it,  and  giving  plaintiff  a  lien  cludea  the  amount  due  for  services  pH- 
for  hia  services  as  cook.     Bradford  v.  Un-  formed  by  the  laborer's  team, 
lierwood   Lumber  Co.  80  Wis.  SO,  48  N.  *  See  §  TIT. 

W.  Rep.  1105.     See  Abraham  v.  Agnew  *  See  §  716,  expressly  so  provided. 

(Wis.),  53  N.  W.  Rep.  S04,  as  lo  liens  for  *  Sec  §  734;  Hogan  v.  Gushing,  49  Wis. 

(applies  under  the  above  statute  in  Dong-  169,  9  N.  W.  Rep.  490. 
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as  their  common  use  will  allow;  and  without  other  restrictive 
words  this  language  would  include  labor  and  services  performed 
by  servants  and  agents,  as  well  as  personally,  just  as,  in  the  com- 
mon count  in  assumpsit  for  work  and  labor  done,  recovery  may 
be  bad  for  work  and  labor  not  personally  and  manually  per- 
formed by  the  plaintiff.1 

721.  In  some  States  it  Is  held 'that  a  laborer  has  a  lien 
upon  the  logs  and  lumber  benefited  by  bis  work,  whether 
such  work  was  performed  under  a  contract  with  the  owner 
or  not ;  and  that,  where  the  labor  in  such  case  is  not  employed 
by  the  general  owner  of  the  logs,  the  latter  is  not)  required  to  be 
made  a  party  to  the  action  to  enforce  the  lien.  In  Wisconsin  it 
was  declared  that  the  owner  in  such  a  case  is  not  deprived  of  his 
day  in  court,  bnt  that  he  may  bring  an  action  against  the  officer 
who  has  seized  the  logs  at  the  suit  of  the  lien  claimant,  and  is 
entitled  to  show  in  such  action  that  there  was  collusion  between 
such  Hen  claimant  and  his  employer,  or  that  the  amount  adjudged 
to  be  due  the  former,  in  his  action  against  his  employer,  was  not 
in  fact  due  him.'  This  view  was  adhered  to  in  a  later  decision 
which  affirmed  the  constitutionality  of  the  statutes  declaring  such 
lien  ,8 

On  the  other  band,  the  authorities  generally  hold  that  the  lies 
is  limited  to  the  party  who  contracts  with  the  owner  of  the  prop- 
erty upon  which  the  labor  of  the  contractor  and  all  his  sub-con- 
tractors or  servants  is  expended,  nnless  the  statute  expressly  or 
impliedly  includes  the  latter.*  At  common  law,  the  lien  belongs 
to  the  person  with  whom  the  owner  contracts  for  the  work  or 
service,  and  not  to  the  servants  or  others  employed  by  him.  A 
statute  should  not  be  regarded  as  changing  this  principle  of  the 
common  law,  unless  its  terms  are  such  that  the  intention  of  the 
legislature  to  make  such  a  change  seems  too  apparent  to  be  mis- 
taken ;  for  such  a  change  would  be  likely  to  work  much  confusion 
by  giving  to  various  persons,  having  no  connection  with  each 
other  and  none  with  the  owner  of  the  property,  liens  upon  the 
whole  property  for  labor  expended  upon  different  parts  of  it  under 

I  Hogan  n.  Gushing,  49  Win.  169,5  S.  So   in    Xiehigu:    Heulj   v.  Stephenson, 

W.  Hep.  490,  per  Orion,  J.  82  Mich.  509,  SS  N.  W.  Hop.  99. 

a  Manger    v.    Lenroot,    39  Wis.    541,  *  Jacob*  d.  Knapp,  50  N.  H.  71 ;  Groat 

Dixon,  C.  J.,  dissenting,  and  approving  f.  Eiden,  53  Wis.  643,  11  N.  W.  Rep.  9; 

of  Jacobs  e.  Knapp,  50  N.  H.  71 .  g  TS7. 
1  Window  v.  Urqohart,  39  Wis.  160. 
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different  contracts.  To  give  all  the  various  workmen  and  ser- 
vants each  an  independent  lien,  without  preference,  upon  the 
same  property,  would  be  inconvenient  and  practically  unjust  to 
the  owner.  Liens  are  sometimes  given  to  sub-contractors,  but 
when  this  is  done  some  special  provision  is  made  for  avoiding  the 
embarrassment  that  would  arise  from  giving  a  right  of  lien  upon 
the  same  property  to  several  persona  at  the  same  time ;  and  this 
is  nsnally  done  by  providing  that,  when  the  work  is  done  under  a 
contract  with  the  owner,  no  person  shall  have  the  benefit  of  a 
lien  unless,  within  a  prescribed  time,  he  shall  give  notice  to  the 
owner  that  he  is  so  employed  and  will  claim  the  benefit  of  the 
lien.1 

Only  laborers  with  whom  the  owner  of  logs  or  lumber  con- 
tracts, and  not  employees  of  a  person  contracting  with  the  owner 
who  are  not  employees  of  the  owner,  can  claim  the  benefit  of  this 
Hen.' 

722.  The  contractor  is  not  in  general  an  agent  of  the 
owner  to  employ  men,  and  bind  the  owner  or  his  property. 
Where  one  contracted  with  the  owner  of  logs  to  drive  them  to  a 
certain  place  at  a  stipulated  price,  and  the  owner  was  to  supply 
provisions  and  money  to  a  limited  amount  to  pay  off  men  who 
might  be  discharged,  "all  other  men  to  be  paid  by  the  owner  at 
the  end  of  the  drive,"  it  was  held  that  the  contract  did  not  con- 
stitute the  contractor  the  owner's  agent  to  employ  men,  and  that 
the  men  employed  by  the  contractor  were  bis  own  and  not  the 
owner's  employees,  and  that  the  contract  did  not  give  the  employ- 
ees a  lien  on  the  logs  for  their  wages.8  The  purpose  and  legal 
effect  of  the  provision  for  the  payment  of  the  men  "  at  the  end  of 
the  drive  **  was  to  authorize  the  owner  to  pay  them  and  charge 

1  After  the  decision  in  Jacob*  t>.  Knapp,  raft  the  logs  and  employ  his  own  help,  the 

50  N.  II  71,  a  section  wii  added  to  the  con  trie  Ling  parties  are  the  owner  and  the 

statute  of  New  Hampshire,  fii'ing  the  lien  cootractor.     The  hired  help,  or  employees 

to  peraom  who  perform  labor  under  a  con-  of    the   contractor,  are   not   contracting 

tract  with  an  agent  or  contractor  of  the  parties  with  the  owner ;  they  are  not  hi* 

owner.     Lawa  1871,  eh.   1 ;  G.   L.  1878,  laborers."    Per  Raney,  J. 

ch.  169,  {  16.  ■  Wright  i:  Terry,  93  Fla.  160,  2  So. 

'  Wright  f.  Terry,  23  Fla.  160,  2  So.  Rep.  6,  citing  Jacobs  v.  Knapp,  SO  N.  H, 

Rep.  6.     "  The  lien  is  given  to  the  laborer!  71;   Landry   v.   Blanchard,  16   La.   Ann. 

or  contractors  with  whom  the  owner  of  173,  a  case  relating   lo  an  arlitan'i  lien; 

the  log*  contract!.    If  he  hires  laborer!,  and   Harlan   r.  Rand,  27  Pa.  St.  611,  a 

his  laborer!  have  a  Hen  ;  If  his  agreement  case  relating  to  a  mechanic's  lien, 
for  rafting  I*  with  a  contractor  who  i*  to 
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the  amount  to  the  contractor,  and  thereby  protect  himself,  if  he 
so  desired,  from  any  annoyance  that  might  arise  from  the  con- 
tractor's not  paying  them,  but  it  did  not  render  the  owner  liable 
to  such  men  for  their  pay. 

723.  Whether  a  statute,  whtoh  allows  a  lien  in  favor  of  one 
not  in  privity  of  oontraot  with  the  owner  of  the  property,  ie 
unconstitutional,  is  a  question  upon  which  the  cases  are  not  in 
entire  harmony.  A  statute  providing  for  the  enforcement  of  a 
laborer's  lien,  by  an  action  against  the  person  or  property  of  a 
party  between  whom  and  the  plaintiff  no  privity  of  contract  ever 
existed,  without  making  the  owner  a  party,  is  unconstitutional.1 
No  person  can  be  deprived  of  his  property  except  by  due  process 
of  law,  or  by  the  law  of  the  land.  The  law  of  the  land  was  defined 
by  Mr.  Webster,  in  his  argument  in  the  Dartmouth  College  case, 
as  the  law  "  which  hears  before  it  condemns,  which  proceeds  upon 
inquiry,  and  renders  judgment  only  after  trial."  The  person  whose 
property  is  to  be  affected  by  a  judgment  of  court  must  have  notice 
of  the  proceeding  and  an  opportunity  to  defend.  A  statute  which 
provides  for  enforcing  a  lien  against  property,  without  giving  tbe 
owner  an  opportunity  to  come  into  court  and  be  heard,  is  uncon- 
stitutional.1 

724.  The  term  "personal  services"  in  these  statutes  has 
been  judicially  considered  in  several  cases.  Under  a  former  stat- 
ute in  Maine,  it  was  held  that  the  lien  given  for  "personal  ser- 
vices" did  not  include  the  services  rendered  by  the  laborer's 
team,  though  the  present  statute  expressly  includes  the  services 
of  hia  team.8  But  in  New  Hampshire,  under  the  present  statute, 
it  is  held  that  the  term  "  personal  services  "  includes  not  only  ser- 
vices accomplished  by  the  laborer's  own  hands,  but  those  aided  by 
the  use  of  such  appliances  of  his  own  as  are  indispensable  to  tbe 
performance  of  his  labor.  "  We  have,  therefore,"  say  the  court  in 
a  recent  case,4  "  little  hesitation  in  holding  that  the  personal  ser- 
vices of  the  lumberman  include  the  use  and  the  earnings  of  his 
own  oxen,  chain,  cant-hook,  and  the  use  of  bis  own  team  and  sled, 
if  these  are  actually  used  by  him  and  are  essential  to  the  service 

1  Jacob?  v.  Knapp,  50  N.  II.  71.  Crillls  t>.  Wilion,  31  Me.  586,  56  Am.  Drc. 

*  Quirahy  V.  Unzeri ,  94  Vt.  132 ;  liodiog-  655. 

ton  ».  Frje,  43  Me.  578,  587.     See  contra,  *  Hale  it.  Brown,  59  N.  H.  551,  S5S,  per 

S  TM.  Foster,  J„  <7  Am.  Rep.  224. 

■  Cobutn  o.  Ker»*ell,  35  Me.  126;  Me- 
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rendered.  We  do  not,  in  this  case,  go  so  far  as  to  hold  that  if  tbe 
claimant  did  not  labor  himself,  of  if,  acting  as  a  common  laborer, 
he  loaned  the  use  of  his  team  on  the  same  work,  he  could  success- 
fully claim  the  benefit  of  the  lien  on  account  of  his  team."1  Under 
the  Minnesota  statute  the  same  construction  is  givefi  to  the  term 
"  manual  labor,"  and  the  fact  that,  where  a  man  and  his  team  are 
employed  at  a  gross  price  for  both,  the  employer  puts  them  to 
work  separately  on  different  parte  of  the  work,  is  immaterial.3 

Under  the  present  statute  of  Maine,  which  expressly  includes 
services  performed  by  the  laborer's  team,  it  is  held  that  the  latter 
are  included,  although  be  may  not  own  the  team,  provided  it  is  in 
his  rightful  possession  and  control.8 

725.  Under  a  statute  giving  a  lumberman  a  lien  for  *'  per- 
sonal services "  in  cutting  and  hauling  lumber,  a  contractor 
has  no  lien  for  labor  performed  by  his  servants.*  The  object 
of  tbe  statute  was  to  protect  the  man  whose  subsistence  depends 
on  the  wages  earned  by  his  own  manual  labor,  and  not  the  con- 
tractor, who  does  no  manual  labor  himself,  but  draws  his  compen- 
sation from  the  profits  derived  from  the  employment  of  others. 
"  Most  of  the  authorities  that  we  examined,"  say  the  court,  "  sup- 
port this  view  of  the  law,  except  in  cases  where,  from  the  wording 

1  The  court  suggest  >hat  possibly  this  man,   the  student,   the  farmer,  and  the 

was  tbe  real  question  decided  in  the  two  wood-chopper,  all  labor,  but  la  different 

cases  cited  from  Maine.  viji,  requiring  the  exercise  of  different 

*  Martin  b.  Wakefield,  42  Minn.  176,  mental  and  physical  powers.  From  the 
43  N.  W.  Sep.  966.  original  and  comprehensive   meaning  of 

*  KelIeye.Kellay,77  Me.  135,137.  "To  the  word  itself,  no  reason,  perhaps,  could 
hold  otherwise  would  be  doing  violence  to  be  suggested  why  a  person  who  accom- 
the  spirit,  if  not  to  the  letter,  of  a  statute  plisbes  a  certain  amount  of  work  by  the 
remedial  in  its  objects,  and  calculated  to  exercise  of  his  mental  powers,  in  connec- 
make  certain  the  payment  for  the  labor  lion  with  the  physical  exertion  of  others, 
which  ha!  actually  gone  to  increase  the  could  not  be  said  to  labor.  The  two 
value  of  the  timber."    Per  Foster,  J.  classes  or  kinds  of  labor  are  dependent,  the 

*  Hale  b.  Brown,  59  N.  H.  551, 47  Am.  one  on  the  other,  and  without  both  no- 
Rcp.  224,  per  Foster,  J.  "  Whether  a  thing  would  be  accomplished.  But  when 
person  in  the  plaintiffs  position,  a  con-  we  study  the  legislative  intention  in  the 
tractor,  one  who  assnmes  the  responsibility  enactment  of  a  law  granting  those  who 
of  performing  a  certain  piece  of  work,  and  work  chiefly  through  physics;!  means  cer- 
employs  and  supei  intends  others  In  the  tain  privileges,  it  is  possible  to  see  that  the 
performance  of  ir,  'labors,'  within  the  term  '  labor'  is  used  in  a  restricted  sense 
meaning  of  the  ntntute  granting  one  a  lien  and  not  in  its  broad  and  comprehensive 
for  bia 'personal  services,' might  beaqaes-  meaning."  See,  also,  Wen  troth's  App. 
tlonof  no  little  difficulty  in  the  absence  of  82  Pa.  St.  469;  Riddaen  P.  Wilson,  77 
any  judicial  construction  of  this  or  similar  Mich.  45, 43  N.  W.  Rep.  1054. 
statutes.      The    stockbroker,   the   clergy- 
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of  the  statutes,  a  different  intention  clearly  appeared.     And  we  are 
not  disposed  to  question  the  wisdom  of  those  cases."1 

Under  a  similar  statute  in  Vermont,  which  gives  a  lien  to  "  any 
person  who  labors  at  cutting  or  drawing  logs,"  it  was  held  that 
the  Hen  must  be  enforced  by  the  person  who  actually  cuts  and 
hauls  the  logs ;  and  that  it  cannot  be  enforced  by  a  contractor  who 
employs  others  to  perform  the  labor.  The  statute  is  primarily 
designed  to  protect  employees  against  employers.3 

726.  What  are  logs  or  lumber.  —  Under  a  statute  giving  a 
lien  on  logs  or  lumber  for  cutting  and  hauling,  the  sawing  of  logs 
into  sticks  four  feet  long  for  shingle  rift  does  not  destroy  the  Hen.3 
Railroad  ties  have  been  considered  "  logs  and  timber  "  under  such 
a  statute.1  A  lien  upon  logs  and  timber  does  not  include  the  lum- 
ber into  which  timber  is  manufactured."  Such  a  lien  does  not 
include  laths  6  or  shingles.7 

727.  A  lumberman's  lien  has  priority  of  a  lien  by  con- 
tract and  of  a  prior  mortgage,  though  previously  executed  and 
recorded.8  It  is  declared  to  be  the  intention  of  the  statute  con- 
ferring such  lien  to  give  to  the  laborers  mentioned  an  absolute 
lien,  where  they  are  employed  to  do  the  work  by  any  one  having 
competent  authority,  as  against  everybody,  upon  the  principle  that 
their  labor  enhances  the  value  of  the  property  of  every  one  who 
has  any  interest  in  it.  "It  was  designed  to  make  it  like  the 
sailor's  lien  for  wages.  The  labor  of  workmen  in  running  and 
rafting  logs  is  of  a  very  similar  nature,  and  the  design  of  the  stat- 
ute was  to  give  them  a  like  lien.  And  whosoever  makes  such 
contract  as  the  plaintiff  made  in  this  case,  which  contemplates  the 

>  Hale  e.  Brown,  59  N.  H.  SSI,  47  Am.  *  Gross  v.  Eiden,  S3  Wis.  543,  II  N.  TV. 

Rep.  234,  citing  Weymouth  v.  Sanborn, 43  Sep.  9. 

N.   H.    171,  80  Am.  Dec  144;  Balch  t>.  *  Bsbka  ».  Eldrcd,  47  Wis.  189,  2  N.  W. 

N.  Y,  &O.M.B.  B.  46  N.  T.  SSI ;  Parker  Rep.  103,  S59. 

b.  Bell,  7  Gray,  439  ;  Striker  t>.  Caasidy,  '  Grow  v.  Eiden,  S3  Wis.  S43, 1 1  N.  W. 

10  Hud,  IB;  Weutroih'a  Appeal,  83  Pa.  Rep.  9.    "It  is  an  absurdity  to  say  iliat 

St.  469  ;  Jones  v.  Shawharn,  4  W.  &  S.  the  laborer  shall  hare  a  lien  upon  logs  and 

257  ;   Ericsson  it.  Brown,  38  Barb.  390;  limber  for  work  done  npon  ihem  in  niann- 

Aikin  p.  Wesson,  34  N.  Y.  482 ;  Sullivan's  factoring  them  into  laniber."    Per  Cole, 

Appeal,  77  Pa.  £u  107 ;  Winder  v.  Cald-  C.  J. 

well,  14  How.  434;  HonU  v.  Patterson,  S  "  See  55  BBS,  681-697,  737.  7*4.  «71. 

W.  &  8.  537,  538.  The  statutes  generally  gire  this  lien  pre- 

1  Quimby  u.  Helen,  54  Vs.  133.  cedent*  over    all  other  liens  or  claim. 

*  Sands  v.  Sands,  74  Me.  S39.  Oliver  it.  Woodman,  66  Me.  54. 

»  Kolloeh  o.  Parcher,  52  Wii.  393,  26 
Alb.  L.  J.  402,  9  N.  W.  Rep.  67. 
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performance  of  this  kind  of  labor  for  the  benefit  of  both  the  con- 
tracting parties,  must  be  held  to  intend  that  the  lien  of  the  labor- 
ers shall  attach  according  to  the  law,  and  that  his  own  shall  be 
subject  to  it,  precisely  as  one  taking  a  bottomry  bond  or  mortgage 
upon  a  vessel  must  be  held  to  contemplate  that  such  Teasel  will 
continue  subject  to  the  Hen  for  sailors'  wages  thereafter  performed, 
which  will  take  precedence  of  his  own." 1 

An  attachment  upon  logs  or  lumber  under  a  general  attach- 
ment act,  though  prior  in  time,  is  subordinate  to  an  attachment 
for  the  enforcement  of  this  lien.9 

728.  As  a  general  rule,  the  property  upon  which  the  lien 
is  claimed  must  be  identified  as  the  property  upon  whioh 
the  labor  was  done.  To  entitle  one  to  claim  a  lien,  it  must  ap- 
pear that  his  services,  or  those  of  his  team,  have  been  performed 
upon  the  logs  upon  which  he  seeks  to  enforce  his  lien.8  But 
these  statutes  should  be  liberally  construed  in  the  interests  of 
labor.  A  strict  construction  as  regards  the  identity  of  the  prop- 
erty would  in  many  instances  defeat  the  lien.  Accordingly,  the 
lien  of  a  teamster  who  has  worked  with  several  others  in  hauling 
and  banking  logs  which  are  mixed  together  is  not  limited  to  the 
identical  logs  which  he  himself  hauled  and  banked,  but  may  be 
enforced  against  any  portion  of  the  lot  of  logs  upon  which  he  and 
the  others  worked.* 

If  the  services  are  performed  under  one  contract  upon  a  single 
lot  of  logs,  which  are  marked  with  different  marks  according  to 
their  quality,  the  laborer  may  enforce  his  lien  for  his  entire  ser- 
vices upon  a  portion  of  tbe  logs  bearing  one  of  these  marks.6 

If  the  owner  has  intermingled  the  logs  upon  which  there  is  a 
lien  with  other  logs  of  the  same  mark,  so  that  the  former  cannot 
be  distinguished,  an  attachment  of  the  whole  lot  may  be  made  to 
enforce  the  lien.e 

729.  If  several  owners  of  logs  employ  several  laborers  to 
drive  their  logs,  the  lien  of  each  of  the  laborers  is  solely  upon 

>  P*ine  b.   Woodwortb,  15  Wis.   198,  *  Jacubeckn.  Hewitt,  61  Wii.  B6,  20  N. 

304,  p«r  Paine,  J.    And  see  Paine  o.  Gilt,  W.  Rep.  372.    See,  also,  Kline  v.  Com- 

13  Wis.  5S1 ;  Kline  v.  Coroitock,  67  Wis.  stock,  67  Wis.  473, 30  N.  W.  Rep.  920. 

473, 30  N.  W.  Rep.  920 ;  Reilly  ■>.  Stephen-  •  Martin  v.  Wakefield,  «a  Minn.  176, 43 

ton,  62  Mich.  SOS,  29  N.  W.  Rep.  99.  K.  W.  Rep.  966.    See  Holderman  ».  Ma- 

3  Halpin  v.  Hall,  42  Wis.  176.  nfer,  104  lad.  US,  3  N.  B.  Rep.  611. 

*  Kellej  ti.  Keltey,  77  Me.  139 ;  Annia  «  Parker  v.  Williams,  77  Me.  118, 1  All. 

».  Gilmore,  47  Mo.  iss.     See,  also,  }  711 .  Rep.  138. 
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the  logs  he  was  employed  to  drive,  although  the  logs  of  the  sev- 
eral owners  become  intermixed  in  driving,  and  are  driven  collec- 
tively by  all  the  laborers  employed  by  alt  the  owners.1  Id  like 
manner,  if  several  owners  contract  with  one  person  who  employs 
the  same  drivers,  and  in  the  drive  all  the  logs  become  inter- 
mixed, their  respective  Hens  are  not  collectively  upon  the  whole 
moss  of  logs,  but  are  distributed  upon  the  logs  of  each  owner  ac- 
cording to  the  amount  of  the  labor  bestowed  thereon.3  If,  how- 
ever, logs  belonging  to  the  same  owner,  though  cut  under  different 
contracts,  are,  with  his  consent,  mingled  together,  the  liens  of  the 
laborers  attach  to  all  the  logs  thus  mingled  together.8 

730.  A  person  who  performs  services  on  the  same  logs 
for  different  persona  may  enforce  the  entire  lien  by  one  action. 
The  action  bears  some  analogy  to  a  libel  in  rem,  and  proceed- 
ings thereon  in  ndmtralty.  It  ia  the  performance  of  the  labor, 
and  not  the  contract  of  employment,  or  other  relation  that  the 
employer  bears  to  the  logs,  that  creates  the  lien.  It  saves  a  mul- 
tiplicity of  suits  to  treat  the  lien  as  an  entirety  capable  of  being 
enforced  in  one  action.  It  gives  each  employer  who  may  have 
the  same  interest  in  the  logs  an  opportunity  of  contesting  the 
amount  and  right  of  lien,  not  only  under  his  employment,  but 
also  as  to  the  others.  It  further  saves  the  common  property  from 
being  consumed  by  costs  in  several  suits,  which  seem  unnecessary 
for  the  protection  of  any  right.1 

730  a.  Where  different  kinds  of  timber  are  out  and  hauled 
under  one  oontraot  from  the  same  land  to  the  same  mill,  in  the 
same  season,  though  delivered  iu  separate  piles,  and  one  kind  is 
delivered  several  weeks  before  the  rest  is  delivered,  the  suit  to  en- 

1  Doe  v.  Monaon,33  Me.  430;  Marah  c.  when  separate  actions  are  commenced  [he 

Flint,  27  Me.  475,  478.  court  may  consolidate  thetn,"   it  ii  held 

1  Hamilton  ».  Back,  36  Me.  536;  Oli-  thai  where  a  number  of  claimants  join  in 

ver  n.  Woodman,    66    Me.   54 ;  Doyle  t>.  an  action  to  foreclose  laborers'   liens  on 

True,  36  Me.  543  ;   Appleman  v.  Myre,  saw-logs,  and  the  character  of  the  claim* 

74  Mich.  359,  42   N.    W.    Rep.  4B.     See  ia  the  name,  and  the  proceeding  is  against 

Pack  e.  Simpson,  70  Mich.  135,  38  N.  W.  the  bhiuh  property,  the  tiling  of  one  notice 

Rep.  6.  of  Han,  wherein  the  claim  of  each  plaintiff 

■  Spofford  v.  True,  33  Me.  383,  54  Am.  il  separately  itatad,  is  sufficient,  no  par- 
Dec  621.  ticular  form  of  noiicc  being  required.     In 

*  Collini  v.  Cowan,  53  Wis.  634,  9  N.  Inch  action  by  a  number  of  plaintiff*,  if 

W.  Rep  787.  any  of  the  causes  of  anion  are  well  ploided. 

Under  the  statute  of  Washington,  Q.  S-  a  general  demurrer  by  defendant  jnntf  be 

5  1691,  providing  that  any  "  persona  claim-  overruled.  Chev  ret  v.  Lumber  Co.  (Wash.) 

ing  liens  may  join  in  the  same  action,  and  31  Pac  Rep.  24. 
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force  the  lien  is  seasonably  commenced  when  brought  within  the 
time  limited  after  all  the  timber  is  delivered.  The  lien-holder  is 
not  obliged  to  divide  his  claim  and  bring  suit  for  each  different 
kind  of  timber  delivered  by  itself.1 

730  6.  What  is  continuous  service  tinder  a  contract  is  an 
important  question  as  regards  the  time  within  which  a  claim  for 
lien  may  be  filed.  A  log-driving  company  contracted  to  raft  all 
the  logs  which  a  certain  firm  owned  in  a  stream.  AH  the  logs  but 
fonr  were  delivered,  and  the  log-driving  company  sent  the  owners 
a  bill  for  services  rendered.  Both  parties  treated  the  contract  as 
fully  performed.  Two  months  afterwards  the  log-driving  com- 
pany delivered  the  fonr  remaining  logs.  It  was  held  that  such 
latter  delivery  did  not  keep  alive  the  right  to  a  lien  for  the  ser- 
vices performed,  under  a  statute  providing  that  the  claim  for 
Hen  should  be  filed  within  thirty  days  after  the  last  day  of  per- 
forming the  service.3 

1  Phillips  v.  Yon,  81  Me.  134,  16  Atl.        '  Fish  Creek  Boom  &  Log- Driving  Co. 
Bep.  463 ;  Sberidui  o.  Ireland,  66  He.  65.    e.  Weed  (Wis.),  SO  N.  W.  Rep.  585. 
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mechanics',  artisans',  and  laborers"  liens  upon  per- 
sonal PBOPEBTY. 

L  At  common  law,  731-746.  I    III.  Agricultural  Hid  other  laborers,  7T6- 

II  By  Mature,  749-775.  I  736. 

I.  At  Common  Law. 

731.  By  the  common  law,  a  workman  who  by  his  skill  and 
labor  has  enhanced  the  value  of  a  chattel  has  a  lien  on  it  for 
his  reasonable  charges,  provided  the  employment  be  with  the  con- 
sent, either  express  or  implied,  of  the  owner.1  And  it  is  imma- 
terial whether  there  be  an  agreement  to  pay  a  stipulated  price 
for  such  skill  and  labor,  or  there  be  only  an  implied  agreement  to 
pay  a  reasonable  price.3 

Except  as  declared  by  modern  statutes,  this  lien  rests  upon 
immemorial  recognition,  or,  in  other  words,  upon  the  common 
law.  It  exists  in  favor  of  every  bailee  for  hire  who  takes  prop- 
erty in  the  way  of  his  trade  and  occupation,  and  by  his  labor 

1  Cowper  b.  Andrews,  Hobart,  39,41;  Wheeler.SSWend.467;  Grinnell  v.  Cook, 

Green  v.  Farmer,  4  Burr.  3314 ;  Close  e.  3  Bill,  485,  491, 38  Am.  Dec  663 ;  While 

Waterhonse,  6  Esst,  513 ;  Scsxfe  v.  Mor-  p.  Hoyt,  7  Duly,  232 ;  Haxard  v.  Manning, 

gun,  4  M.  4.  W.  270,  per  Baron  Parke.  B  Han,  613  ;  Myer»  p.  UptegroTe,  3  How. 

Colorado;  Hillsburge.  Harrison  (Colo.),  Pr.  N.  S.  316. 

30  I'ac  Rep.  355.  Pennsylvania :  Hensel  v.  Noble,  95  Pa. 

Connecticut :  Pinnoy  v.  Wells,  10  Conn.  St.  345,  40  Am.  Kep.   659 ;  Mithias  v, 

104,  105.  Sellers,  86  Pa.  Si.  486,  27  Am.  Rep.  7S3  ; 

Indiana:  Hanna  t>.  Phelps,  7  Ind.  SI,  M'Iniyre  p.  Carver,  2  W.  &S.39S;  Pier™ 

63  Am.  Dec.  410;  East  v.  Ferguson,  59  ».  Sweet,  33  Pa.  St  151.  ' 

Ind.  169.  Vermont:  Cnmmings  v.  Harris,  3  Vt- 

Iuwfl.  :  Sevan  v.  Roup,  8  Iowa,  907.  344,  S3  Am.  Dec.  206  ;  Bnrdict  b.  Murray, 

Maine  :  O&kes  u.  Moore,  34  Me.  SI4,  41  3  Vt  SOS,  31  Am.  Dec  588. 

Am.  Dec.  379.  Wisconsin  :  Cbappall  t>.  Cady,  10  Wis. 

Hew  Hampshire :  Wilson  r.  Martin,  40  HI  ;  Arisns  v.  Brickley,  65  Wis.  SS,  56 

N.  H.  88.  Am.  Bep.  611,  36  N.  W.  Rep.  168. 

Hew  Jersey :  White  ■>,  Smith,  44  N.  3.  *  Morgan   v.  Congdon,  4  N.  T.  551 ; 

L.  105.  Hsnna  t>.  Phelps,  7  Ind.  31,  63  Am.  Dec 

New  York  :  Morgan    p.   Congdon,  4  S.  410  ;  Steinman  v.  Wilkins,  7  W.  A  S.  466, 

Y.  55S,  553,  per  Jewett,  J. ;  McFuland  v.  4S  Am.  Dec.  254. 
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and  skill  imparts  additional  value  to  it.1  A  tailor  who  has  made 
a  coat  out  of  cloth  delivered  to  him  by  the  owner,  is  not  bound 
lo  deliver  the  coat  until  he  is  paid  for  his  labor.3  Neither  is  a 
shoemaker  bound  to  restore  a  shoe  which  he  has  mended ;  nor  a 
jeweller  a  gem  which  he  has  set;  nor  a  wheelwright  a  wagon 
which  he  has  repaired  ;  nor  a  ship  carpenter  a  ship  which  he  has 
made  seaworthy,  until  his  services  are  paid  for.' 

732.  The  lien  which  the  common  law  gives  to  every  one 
who  bestows  labor  and  expense  upon  a  chattel  in  the  way  of 
his  trade  or  occupation  is  a  particular  or  specific  lien ;  or,  in 
other  words,  it  secures  the  payment  of  his  services  in  respect  to 
property  upon  which  a  lien  is  claimed.1  It  does  not  secure  a  gen- 
eral balance  of  account,  or  any  debt  other  than  that  created  by 
labor  upon  the  specific  property  detained.  In  particular  trades- 
there  may  perhaps  be  general  usages  which  entitle  them  to  claim 

>  Green  r.  Farmer,  4-,  urr.  2214,  2231 ;  Walker,  34  Vu  468;  in  favor  of  one  who 

BevanB.  Waters,  Moodr&M.  235;  Scarfe  manufactures   brick  in  a  brick-yard  fur- 

r.  Morgan,  4  M.  &  W.  270,283;  Truer,  v.  Dished  by  another:   Moore  p.  Hitchcock,* 

Pirason,  1  Hilton,  392  ;  Grinnell  v.  Cook,  S  Wend.  292  ;  Kingp.  Indian  Orchard  Canal 

Hill,  48ft,  491,38  Am.  Dec.  663;  Crorn-  Co.  11  Cash.  231;  in  favor  of  a  person 

melin  o.  Harlem  R.  R.  Co.  4  Kojch,  90,  per  engaged  in  rendering  lard  and  barrelling 

Hunt,  C.  J.;  White  n.  Smith,  44  N.  J.  L.  the  same  :  Han na  v.  Phelps,  7  Ind.  21,  S3 

109,  43  Am.  Hep.  347;  Mathias  u.  Seller*,  Am.  Dec  410;  in  favor  of  a  raftsman  on, 

86  Pa.  St.  48S,  27  Am.  Rep.  723;  Oakoi  lumber  rafted  ;   Farringtoo  v.  Meek,  30 

».  Moore,  24  Me.  214, 41  Am.  Dec  379.  Mo.  573,  7T  Am.  Dec.  627 ;  in  favor  of  a 

A  specific  lien  for  work  done  annas  in  hamesf-maker  for  oiling  »  harness:    WI1- 

favor  of  a  dyer  who  dyes  clothes :  Green  son  c.  Martin,  40  N.  H.  SB ;  in  favor  of  a 

v.  Farmer,  4  Bnrr.  2214;  in  favor  of  a  farrier  for  shoeing  horses:  Lane  b.  Cotton, 

carriage  •  maker  who   repairs  carriages  ;  1   Salk.  19 ;  Cummings  v.  Harris,  3  Vt. 

Rnihfortb  r.  Hadfleld,  7  East,  924 ;  Pin.  245,  23  Am.  Dec.  206 ;  Lord  i>.  Jones,  24 

Dock  e.  Harrison,  S  M.  &  W.  532  ;  in  favor  Me.  439,  41  Am.  Dec.  391;    in  favor  of  on* 

of  a  wagon -maker  who  makes  a  wagon  ont  who  threshes  grain:   Ncvan  v.   Koup,  ft 

of  materials  furnished  by  another :   Greg-  Iowa,  207  ;  in  favor  of  one  who  kills  and 

ory  ».  Stryker,  2  Denio,  628;  in  favor  of  packs  hogs:   East   v.   Ferguson,  59  Ind. 

a  carpenter  who  makes  doors  out  of  lum-  169;  in  favor  of  one  who  effects  an  ex- 

brr  furnished  by  another  :  Curtis  ».  Jones,  change  of  stocks  for  bonds:  Cbappell  ». 

How.App.Cas.  IS7;  U'lntyreo.  Carver,  Cady,  10  Wis.  111. 

3  W.  &  S.  393,  37  Am.  Deo.  519;  in  favor  *  Cowper  v.  Andrews,  Hob.  39,  42; 
of  one  to  whom  logs  are  delivered  (o  be  Blake  t>.  Nicholson,  3  M.  &  S.  1S7,  per 
converted  into  boards  or  into  shingles:  Lord  Ellenborongh,  C.  J. 
Pierce  t>.  Sweet,  33  Pa.  St.  151  ;  Comstock  *  Story 'a  Bailments,  6,  4*0. 
?.  McCracken,  53  Mich.  123,  IS  N.  W.  *  Greens.  Farmer, 4  Burr.  2214;  Bush- 
Rep.  583;  Morgan  if.  Congdon,  4  N.  T.  forth  e.  Hadfield,  6  East,  519,  532;  Mu- 
552;  Ariansu.  Brickley,  65  Wis.  26,  26  H.  Ihial  v.  Sellers,  86  Pa.  St.  486,  27  Am. 
W.  Bep.  18S,  5G  Am.  Rep.  611  ;  in  favor  Ren.  723;  Moo)  ton  v.  Greene,  10  R.  I. 
of  a  manutactnrer  of  starch :  Haggle*  v.  330 ;  Ncvan  a.  Roup,  S  Iowa,  207. 
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a  general  balance  for  work  done  in  the  course  of  their  trades ; *  or 
tradesmen  in  particular  places  ma;,  by  resolution  or  agreement 
among  themselves,  acquire  a  general  lien,  if  such  resolution  or 
agreement  be  brought  to  the  notice  of  their  customers  and  as- 
sented to  by  them.2 

But  it  would  seem  to  be  essential,  except  in  the  case  of  a  gen- 
eral usage  well  known,  that  knowledge  of  the  resolution  or  agree- 
ment for  a  general  lien  should  be  brought  home  to  the  customer  in 
sach  way  that  there  is  practically  an  assent  on  his  part  that  a 
general  lien  may  be  claimed  and  asserted  against  him. 

It  is  also,  said  that  the  lien  extends  to  a  general  balance  of 
account  in  the  case  of  such  bailees  as  factors,  calico-printers,  pack- 
ers, fullers,  and  others,  to  whom  property  is  delivered,  against  the 
several  parts  of  which  it  is  impracticable  to  keep  separate  and 
distinct  charges.  In  analogy  with  such  instances,  it  has  been  held 
that,  where  a  mill-owner  contracts  to  saw  lumber  for  another  at  a 
stipulated  price  per  thousand  feet,  his  lien  is  not  limited  to  any 
given  lot  of  lumber  for  the  price  of  sawing  the  same,  but  extends 
to  the  quantity  in  his  possession  for  any  general  balance  due 
him.8 

733.  To  entitle  one  to  a  lien  for  work  done  upon  a  chattel 
the  work  roust  be  done  at  the  owner 's  request,  or  with  his 
consent.  The  fact  that  one  has  purchased  a  chattel  iu  good  faith, 
from  a  person  claiming  to  be  the  owner,  gives  him  no  lien  upon 
it  for  expenditures  made  in  repairs  before  discovering  that  the 
property  belonged  to  another.1 

The  employment  must  be  by  the  owner  whose  property  is 
affected  by  the  lien,  or  by  his  consent,  express  or  implied.  Thus 
a  coachmaker,  to  whom  a  carriage  had  been  delivered  for  repairs 
by  the  owner's  servant,  was  denied  a  lien  because  the  carriage 
had  been  broken  by  the  negligence  of  the  servant,  without  the 
knowledge  of  the  master,  and  had  been  taken  by  the  servant  to 
the  coachmaker  for  repairs  without  the  master's  orders.6  And 
so  where  one  having  purchased  a  machine  in  an  unfinished  stats 
contracted  with  the  seller  to  finish  it  for  a  stipulated  price,  and 

1  Bon  «.  Hart,  8  Taunt.  499 ;  Rush-  *  Clark  o.  Hale,  34  Cood.  398 ;  White 

forth  v.  Hfidfielri,  6  East,  51 9,  521.  v.  Smith,  44  N.  J.  L.  109,  43  Am.  Rap. 

1  Kirkman  v.  Shawcrois,  6  T.  K.  14;  347,  per  Depne,  J. ;  Hill  e.  Burgee*  (5. 

Weldon  v.  Gould,  3  Eap.  968.  C),  IB  S.  K.  Rep.  963. 

1  Holdermen  v.  Maoier,  104  Itid.  118,  *  Hiaeox  v.  Greenwood,  4  Eep.  174. 
3N.  E.  Rep.  811. 
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the  latter,  without  the  purchaser's  knowledge,  employed  a  me- 
chanic to  do  the  work,  it  was  held  that  the  latter  acquired  no 
lien  in  bia  own  right  for  the  labor  done  on  the  machine,  as  against 
the  owner,  although,  while  the  work  was  in  progress,  the  owner 
knew  that  the  mechanics  was  performing  the  work.1 

734.  Bat  the  consent  of  the  owner  to  a  bailment  of  a 
chattel  for  repairs  may  be  implied.  Such  consent  need- not  be 
given  with  such  formalities  or  in  such  manner  as  would  create  a 
personal  liability  on  the  part  of  the  owner  to  pay  the  charges. 
If  the  property  is  improved  and  enhanced  in  value  by  the  work- 
man's labor,  the  authority  of  the  owner  to  have  it  done  on  the 
footing  of  a  workman's  lien  may  be  implied  from  the  relation 
of  the  parties,  or  from  the  circumstances  of  the  ease.3  Accord- 
ingly, where  a  wagon  owned  by  a  wife  was  put  in  the  husband's 
charge  for  use  in  a  business  which  was  carried  on  for  the  support 
of  the  family,  and  be  took  it  to  a  wheelwright  to  be  repaired,  it 
was  held  that  the  latter  had  a  lien  upon  it  for  his  reasonable 
charges  for  the  repairs,  though  the  wheelwright,  thinking  that  it 
belonged  to  the  husband,  had  charged  the  bill  for  repairs  to  him.8 
"  It  was  in  the  contemplation  of  all  the  parties,"  said  Mr.  Justice 
Depue,  delivering  the  judgment  of  the  court,  "that  the  wagon 
could  be  made  useful  for  the  purpose  for  which  it  was  designed  to 
be  used  only  by  being  kept  in  repair.  The  repairs  were  benefi- 
cial to  the  interests  of  both  parties,  —  to  the  husband  in  fitting 
the  wagon  for  use ;  to  the  wife  in  enhancing  the  value  of  the  prop- 
erty by  the  repairs  put  upon  it.  I  think  it  clear  that  the  husband 
had  authority  from  the  wife  —  implied  from  the  manner  in  which 
she  permitted  the  wagon  to  be  used  —  to  have  the  repairs  done  ; 
and  if  so,  the  property  became  by  law  subject  to  a  lien  for  the 
workman's  charges." 

736.  Snoh  consent  may  be  inferred  when  the  owner  of 
property  by  his  neglect  gives  some  one  else  the  right  to  in- 
cur labor  and  expense  upon  his  property.  A  canal-boat  loaded 
with  stone  was  accidentally  sunk  in  the  harbor  of  Buffalo,  and  then 
deserted  by  her  master  and  crew,  who  made  no  effort  to  raise  the 
boat,  and  the  wreck  formed  a  serious  obstruction  and  hindrance  to 

1  Hollingiwonh  v.  Dow,  19  rick.  228.  *  White  ■>.  Smith,  44  N.  J.  L.  105, 110, 

Baa  H'lntyM  r.  Carver,  SW.4S.  392,  13  Am.  Rep.  347,  per  Depue,  J. 

37  Am.  Dec.  S19,  which  ia  hanUj  eonibt-  *  White  e.  Smith,  44  N.  J.  L.  106,  49 

tot  Am.  Rap.  347. 
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commerce  and  navigation.  The  common  council  of  the  city,  in 
pursuance  of  the  powers  conferred  by  the  charter,  ordered  the  boat 
and  cargo  to  be  removed  without  delay,  and  decided  that,  if  the 
owner  did  not  do  tbia  in  three  days,  the  harbor  master  should  re- 
move the  same  at  the  expense  of  the  boat  and  cargo.  In  accord- 
ance with  such  order  the  harbor  master  caused  the  boat  to  be 
raised  *and  the  cargo  saved,  at  a  large  expense.  It  was  held  that 
the  city  acquired  a  lien  at  common  law  upon  the  boat  and  cargo 
for  the  amount  of  such  expense,  and  that  this  lien  could  be  en- 
forced in  equity.1  The  very  act  of  the  owner  in  reclaiming  the 
property  in  its  improved  condition  was  regarded  as  a  recognition 

1  City  of  Buffalo  v.  Yattan,  Sheldon,  plaintiff  in  this  ease.  In  the  discharge  of  a 
483,  487,  per  Smith,  J.  "The  common  duty  which  it  could  neitherevade  norneg- 
law  right  of  lien  in  respect'lo  personal  prop-  lect,  it  has  become  the  involuntary  bailee 
arty,  in  many  cases,  reata  upon  the  duty  of  the  boat,  and  haa  thua  incurred  large 
of  the  parly  upon  whom  it  ii  conferred  expenses.  The  plaintiff  performed  tbia 
to  render  aerricea  or  incur  expenses,  duty,  as  it  was  bound  to,  in  such  manner 
Thus,  the  legal  obligation  to  exercise  one's  as  to  preserve,  protect,  and  save  the  boat, 
trade  when  requested,  aa  in  the  case  of  an  rather  than  to  suffer,  it  to  be  destroyed  or 
innkeeper  to  receive  a  guest,  has  vested  in  injured.  It  ia  now  of  mote  than  sufficient 
him  a  lien  upon  tbe  goods  intrusted  to  value  to  yield  indemnity  for  these  ex- 
him,  or  those  which  the  guest  carries  with  peuies.  The  plaintiff  waited  ample  time 
him,  for  the  particular  service  rendered  or  for  the  owner  of  the  boat  to  remove  and 
entertainment  and  necessaries  supplied,  save  nil  property,  before  taking  any  action 
Says  Justice  Bronson,  in  Grinnetl  t>.  Cook,  for  that  purpose.  He  does  not  even  now 
3  Hill,  491,38  Am.  Dec.  663:  'The  right  claim  the  boat,  or  set  up  any  right  to  have 
of  lien  has  always  been  admitted  where  her  restored  to  him.  He  rests  simply  upon 
the  party  was  bound  by  law  to  receive  tbe  a  denial  of  the  plaintiff's  claim.  If  he  has, 
goods.'  So  where  good*  have  been  taken  indeed,  abandoned  the  property,  and  so- 
under a  legal  right,  and  expenses  hare  tends  never  to  reclaim  it,  no  injury  can 
been  necessarily  incurred  in  their  preserva-  result  to  him  by  the  adjudication  which 
tion,  as  in  the  case  of  the  lord  of  a  manor  equity  will  give  tbe  plaintiff.  If,  o>  the 
who  had  seized  a  horse  as  an  estray.  other  band,  he  asserts  a  right  to  have  the 
Henry  t>.  Walsh,  2  Salt.  6S6.  The  right  property  returned  to  him,  lie  ought  to  pay 
of  lien  has  always  been  favored  by  courts,  the  necessary  expenses  incurred  in  sav- 
es consonant  with  every  principle  of  eq-  ing  and  protecting  his  property.  The  very 
uity  snd  justice.  Within  a  recent  period,  act  of  reclaiming  the  properly,  which  be 
indeed,  they  have  recognised  and  allowed,  once  abandoned  for,  at  least,  so  long  aa  to 
without  restriction,  tbe  right  of  every  require  the  plaintiff  to  act,  and  receiving 
bailee,  whether  voluntary  or  involuntary,  it  in  ita  improved  and  more  valuable  con- 
to  a  lion  on  the  goods  bailed  to  hire,  when  dition,  would  be  an  implied  recognition  of 
he  has  conferred  an  additional  value  on  the  plaintiff's  right  to  indemnity.  If  this 
the  chattel,  either  directly  by  the  exercise  be  not  so,  then  the  defendants  have  not 
of  personal  labor  or  skill,  or  indirectly  by  only  the  right  to  recover  tbe  property,  but 
the  performance  of  any  duty  or  the  use  of  to  demand  of  the  plaintiff  damages  for  its 
any  means  within  his  control.  Upon  these  detention.  The  law  will  permit  no  soeJi 
principle*,  I  think  it  safe  and  just  toestab-  injustice.'' 
lish  and  enforce  tbe  lien  claimed  by  the 
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of  the  city's  right  to  indemnity,  and  consequently  to  a  lien  for  its 
expenses  in  saving  the  property. 

736.  A  city  or  town  or  its  agents  may  acquire  a  lien  at 
common  law  for  expenses  incurred  upon  property  under  stat- 
utory authority  in  the  removal  of  nuisances,  or  in  the  preserva- 
tion of  the  public,  health.  Thns,  under  a  regulation  of  the  board 
of  health  of  the  city  of  Boston,  made  in  pursuance  of  statutory 
authority,  ordering  rags  imported  into  the  city  to  he  disinfected 
at  the  expense  of  the  owner,  it  was  in  a  recent  case  held  that  a 
lien  arisen  for  such  expense ;  and  that  the  work  of  disinfection 
ma;  be  delegated  by  the  board  of  health  to  a  third  person,  who  is 
entitled  to  claim  and  enforce  a  lien  upon  the  rags  for  his  reason- 
able charges  for  the  work  done.1  Mr,  Justice  Devens,  delivering 
the  judgment  of  the  Supreme  Conrt  of  Massachusetts  in  this 
case,  said :  "  It  cannot  he  important  that,  in  this  commonwealth, 
the  creditor  has  a  right  of  attachment  on  mesne  process.  Such 
a  remedy  is  very  imperfect,  as  compared  with  that  afforded  by  a 
lien,  which  is  a  usual  and  efficient  remedy  where  work  is  done  upon 
a  chattel  by  a  bailee,  to  whom  it  is  confided  under  any  agreement, 
either  express  or  implied,  with  the  owner  thereof.  Nor  is  it  im- 
portant that,  while  expenditures  may  be  made  upon  real  estate 
under  the  orders  of  the  board  of  health,  a  lien  can  only  exist  upon 
personal  property,  and  thus  that  this  remedy  is  partial.  There  is 
no  reason  why  a  well-recognized  remedy  as  to  personal  property 
should  not  be  enforced,  because  there  may  be  cases  coming  within 
the  statute  affecting  real  estate  to  which  it  would  not  be  applicable. 
Even  if  a  lien  might  exist  in  favor  of  the  city,  if  it  had  done 
the  work  through  its  officers,  agents,  or  servants,  and  the  plain- 
tiffs contend  that  this  was  the  only  mode  in  which  it  was  author- 
ized to  do  it,  they  further  argue  that  no  lien  can  exist  in  the  case 
at  bar ;  that  there  can  be  none  in  favor  of  the  city,  as  it  has  done 
no  work ;  and  none  in  favor  of  the  defendant,  as  it  was  an  inde- 
pendent contractor  with  the  city,  and  there  was  no  debt  due  to 
such  contractor  from  the  plaintiffs  as  the  owners  of  the  goods. 
The  board  of  health  might  certainly  delegate  the  work  to  an  inde- 
pendent contractor  ;  it  was  not  necessarily  to  be  done  by  it  or  its 
immediate  servants,  and  under  its  personal  supervision ;  it  was 
sufficient  if  it  prescribed  the  method,  and  this  was  complied  with. 
The  board,  in  the  language  of  the  statute,  was  to  '  cause '  the 
1  Train  t>.  Bwiiou  Diunfecting  Co.  144  Mat*.  933,  53!,  59  Am.  Rep.  1 13. 
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goods  to  be  purified.  It  had  a  right  to  make  a  reasonable  con- 
tract for  the  disinfection  of  the  goods ;  the  doty  of  paying  for  the 
expenses  thus  incurred  was  by  the  statute  cast  upon  the  plaintiffs, 
and  their  promise  to  pay  therefor  is  one  implied  by  law.  Where 
a  party  is  subjected  to  such  a  duty,  this  obligation  is  to  be  per- 
formed, and  the  law  will,  of  its  own  force,  imply  a  promise,  even 
against  his  protestation  and  express  declaration.  Such  a  contract 
necessarily  implies  a  lien  in  favor  of  the  contractor  into  whose 
hands  the  goods  are  taken  for  disinfection,  to  secure  him  for  the 
expenses  properly  incurred  in  his  work." 

737.  The  lien  belongs  striotly  to  the  person  who  has  con- 
tracted with  the  owner  to  do  the  work.  A  servant  or  journey- 
man or  sub-contractor  of  such  person  has  no  lien.1 

Where  a  physician  rendered  services  to  one  member  of  a  firm 
in  consideration  of  the  firm's  agreement  to  repair  his  sleigh  and 
charge  the  expense  to  that  partner,  the  firm's  assignee  in  insol- 
vency has  no  possessory  lien  on  the  sleigh  for  the  work  done  on 
it  by  the  firm  before  the  assignment,  nor  for  that  done  by  himself 
afterwards  without  the  physician's  knowledge.  There  is  no  priv- 
ity of  contract  between  the  assignee  and  the  physician.1 

738.  A  lien  is  acquired  by  virtue  of  the  work  done,  and  it 
is  immaterial  whether  the  work  be  done  by  the  claimant  or 
by  hie  agents.  Thus  the  statutory  lien  of  a  boom  company  for 
driving  logs  is  acquired  by  virtue  of  the  work  done  under  the 
contract  of  the  parties ;  and  it  is  immaterial  that  the  work  is 
done  by  the  company's  agent  who  is  paid  a  groas  sum  for  the 
work.  It  is  as  competent  for  the  company  to  employ  au  agent 
to  do  the  whole  labor  for  a  specified  sum,  as  it  is  to  do  it  through 
laborers  employed  by  the  day  or  the  month.* 

An  artisan  has  a  lien  for  work  done  in  the  way  of  his  trade 
by  another  than  himself  outside  his  shop.  Thus,  where  a  chro- 
nometer was  left  with  a  watchmaker  in  Nova  Scotia  to  be  re- 
paired, and  the  watchmaker,  finding  that  he  could  not  make  the 
repairs,  sent  it  to  Boston  to  be  repaired,  it  was  held  that  the 
watchmaker  had  a  lien  for  the  charges  paid  by  him  for  the  re- 
pairs done  in  Boston.4 

i  White  ii.  Smith,  44  N.  J.  L.  105,  43        '  Hall  i:  Tittaburuaca  Boom  Co.  51 
Am.  Itep.  347,  per  Depue,  J. ;  QnillUn  v.    Mich.  377.     See  S3  7B4,  T26. 
Central  R.  R.  A  Banking  Co.  sa  G».  374.        *  Webber  v.  Cogswell,  £  Canada  S.  C. 

1  Morrill  d.  Merrill,  64  N.  H.   71,   6     15. 
At].  Rep.  602.    See  $  781. 
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739.  The  lien  extends  to  every  portion  of  the  goods  de- 
livered under  one  contract,  and  attaches  to  every  part  for  the 
whole  service.  Where  a  quantity  of  logs  were  delivered  oa  dif- 
ferent daya  to  the  owner  of  a  sawmill  to  be  sawed  into  boards, 
and  he  sawed  a  part  of  them  and  delivered  them  to  the  bailor 
without  receiving  payment  for  the  sawing,  it  was  held  that  the 
mill  owner  bad  a  lien  npon  the  logs  remaining  in  bis  possession 
for  his  account.  The  sawing  waa  an  entire  work,  and  the  Hen 
extended  to  every  portion  of  the  logs.1 

A  delivery  of  a  part  of  the  articles  received  nnder  one  con- 
tract does  not  defeat  the  lien  upon  the  remainder  for  the  entire 
contract  price.3 

740.  Where  an  entire  contract  is  made  for  making  or  re- 
pairing several  articles  for  a  gross  sum,  the  mechanic  or 
tradesman  has  a  lien  on  any  one  or  more  of  the  articles  in  bis 
possession,  not  only  for  their  proportionate  part  of  the  snm 
agreed  upon  for  making  or  repairing  the  whole,  but  for  such 
amount  as  he  may  be  entitled  to  for  labor  bestowed  upon  all  the 
articles  embraced  in  the  contract.8  Thus  a  tailor  employed  to 
make  a  snit  of  clothes  has  a  lien  for  the  whole  and  upon  any 
part  of  the  suit  in  his  possession.1  Thus  also,  under  a  special 
contract  between  the  owner  of  a  wagon  and  a  blacksmith  that 
the  latter  should  re-tire  two  wheels  for  three  dollars,  the  former 
left  one  wheel,  and,  after  the  tire  was  Bet,  came  and  demanded 
that  wheel  upon  a  tender  of  half  that  sum,  saying  that  he  would 
not  have  the  other  wheel  repaired.  The  blacksmith,  however,  had 
cut,  bent,  and  welded  the  iron  for  the  other  wheel,  and  therefore 
refused  to  deliver  the  wheel  that  had  been  repaired.  It  was  held 
that  he  had  a  right  to  retain  that  wheel  for  the  work  done  upon 
both  wheels  under  the  contract.* 

741.  The  fact  that  the  chattels  are  delivered  to  a  work- 
man in  different  parcels,  and  at  different  times,  does  not  inter- 
fere with  his  right  to  detain  any  part  of  them  for  the  payment 
of  the  amount  due  upon  all  of  them,  provided  all  the  work  be 
done   under   one   bargain.8     Where  a  lien  was  claimed  on  car- 

>  Morgan  v.  Congdon,  4  N.  T.  551.  *  Blake  v.   Nicholson,  3  M.  &  8.  167. 

1  Sea  {  390;    Steinman  d.   Wilkin*,   7  per  Lord  Ellen horough,  C.  J. 

W.tS.  466,  42  Am.  Dec.  154 ;  Myers  u.  <■  Hensel   if.  Noble,  95  Pa.   St.  345,  40 

Uptegrove,  3  How.  Pr.  N.  8.  .116.  Am  Rep.  659. 

1  Partridge  ».  Dartmouth  College,  SN.H  *  Chase  v.  Westroore,  5  M.  &  5.1B0 ;  Mj- 

2S6  j  HcFarUnd  ■>-  Wheeler,  26  Wend. 467.  era  o.  Uptegrove, 3  How.  Pr.  N.  S.  316. 
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riagea  repaired,  sot  only  for  the  work  done  on  those  carriages 
but  also  upon  other  carriages,  it  was  held  that  the  carriages 
might  be  reclaimed  upon  payment  of  the  charges  for  the  repairs 
done  npon  the  specific  carriages,  in  the  absence  of  any  proof  that 
the  other  carriages  were  a  part  of  an  entire  lot  delivered  at  the 
same  time,  or  at  different  times  under  one  arrangement.1 

If  wheat  be  sent  to  a  miller  at  different  times  to  be  ground, 
but  it  is  all  sent  under  one  contract,  he  may  detain  the  whole 
until  he  has  received  the  price  for  grinding  it.a 

742.  It  is  an  essential  element  of  an  artisan's  lien  at  com- 
mon law  that  he  has  conferred  additional  value  upon  the 
chattel,  either  directly  by  his  own  labor  or  skill,  or  indirectly  by 
the  use  of  some  instrument  or  means  within  bis  control.8  If 
additional  value  has  not  been  conferred  upon  the  chattel  there  is 
no  lien,  though  labor  and  skill  may  have  been  expended  upon  it. 
An  agistor,  or  one  who  takes  charge  of  horses  or  cattle,  has  no 
Hen  for  keeping  and  feeding  them,  because  he  does  not  confer 
any  additional  value  on  the  animal  by  taking  charge  of  it  and 
feeding  it4  But  on  the  other  hand  one  has  a  lien  on  a  mare 
covered  by  bis  stallion,  because  the  mare  is  made  more  valuable 
by  being  in  foal.1 

743.  A  printer  has  no  lien  upon  type  set  np  by  him  and 
used  for  printing,  for  no  additional  value  is  imparted  to  the  type 
by  the  use  of  it.  On  the  contrary,  the  inference  might  well  be 
that,  by  setting  the  type  and  printing  from  it,  its  value  would 
be  diminished.0  Neither  has  a  printer  any  lien  upon  stereotype 
plates  which  have  been  furnished  him  to  print  from.1  But  the 
printer  has  a  lien  upon  a  book  printed  from  the  type  or  plate, 
for  the  book  is  the  thing  produced  by  his  labor  and  skill.  In 
the  case  of  the  book,  the  paper  and  other  materials  used  in  its 
manufacture  are  enhanced  in  value  by  the  printer's  labor  and 

1  Moulton  v.  Greene,  10  R.  I.  330.  '  Blenden  b.  Hancock,  Mood.  &  M.  465, 

1  Chaao  it.  Westmore,  5  M.  4  S.  ISO.         4  Car.  ft  P.  152.    In  Florid*  bj  statute, 

*  Chapman  v.   Allen,  Cra.  Car.  S71  ;    ■  756. 

Wallace  n.  Woodgate,  .1   C.  4  P.  S75;  A  publisher  may,  it  is  said,  nnder  an 

White  v.  Smith,  44  H.  J.  L.  105,  43  Am.  agreement  wilh  an   nuthoi  to  rewire  a 

Rep.  347,  per  Depne,  J.  share  of  the  profits  on  a  book  to  be  pob- 

<  Jackson  i>.  Cummins,  5M.1W.  848.  lished,  hare  a  lien  on  the  copyright  for  hi* 

See  j  641.  ditfauroemenU.      Brook  ■>.  Wmtworth,  3 

*  Scarf*  ».  Morgan,  4  M.  &  W.  270.  Anst.881.    Buthouejin  the  publisher  h«Te 

*  De  Vinne  n.  Rianhard,  9  Duly,  406,  alien  upon  a  copyright  nn  leu  it  has  been 
11  Weekly  Dig.  268.  taken  in  his  name  or  assigned  to  him  1 
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skill.1  An  engraver  has  a  lien  on  the  plates,  impressions,  and 
prints  in  his  possession  for  the  work  done  upon  them.8 

By  virtue  of  a  contract  a  printer's  Hen  may  attach  to  paper 
delivered  to  him  for  use  in  printing  an  entire  book,  though  he 
has  actually  used  but  a  little  of  it.  A  firm  of  paper-makers  con- 
tracted with  a  publisher  to  furnish  paper  for  a  certain  book.  The 
publisher  contracted  with  printers  for  printing  the  book;  but 
the  latter  had  refused  to  make  any  contract  until  assured  by  the 
paper-makers  that  they  would  furnish  the  paper.  The  paper- 
makers  delivered  to  the  printers  one  hundred  and  fifty  reams  of 
paper  for  the  book,  tbe  bill  for  which  was  made  out  and  delivered 
to  tbe  publisher.  On  account  of  a  forged  note  given  by  the  pub- 
lisher to  the  paper-makers,  the  latter  commenced  an  action  to 
recover  the  paper.  The  printers  claimed  a  lien  upon  the  paper, 
though  they  had  actually  used  only  four  reams  of  it.  It  was 
held  that  they  bad  a  lien  upon  all  the  paper  for  the  work  done. 
The  court  said  that  the  lien  "  attached  the  moment  the  paper 
came  into  the  possession  of  tbe  printers  for  the  purpose  of  hav- 
ing work  done  upon  it,  and  remained  good  until  discharged  by 
payment,  not  only  for  labor  literally  expended  upon  the  paper  it- 
self, as  by  printing,  but  for  any  act  done,  or  labor  performed,  or 
money  expended  in  the  preparation  of  instrumentalities  by  which 
that  labor  was  to  be  performed,  as  types,  cuts,  illustrations,  elec- 
trotypes, and  other  things  of  like  nature  and  object."  8 

743  a.  It  ia  an  essential  condition  of  an  artisan's  lien  that 
he  shall  observe  the  terms  of  the  contract,  and  perform  the 
work  within  the  time  and  in  the  manner  agreed  upon.  If  he  has 
failed  to  perform  his  contract  in  either  respect,  he  is  not  entitled 
to  retain  the  property,  but  the  owner  may  replevy  it  without 
making  any  tender  or  payment.  The  workman  cannot  refuse  to 
perform  his  contract  and  insist  on  retaining  possession  as  against 
the  owner  of  the  goods.4 

But,  on  the  other  band,  if  the  workman  bas  fulfilled  his  con- 

i  Blake  ■>.  Nicholson,  3  M.  Si  S.  1ST ;  Rep.  35S,  tiling  Hodgdon  v.  Waldron,  9 

Do  Vinno  v.  Rianhard,  9   Duly,  406,  per  N.  II.  66  ;  Ilil-er  v.  Edwards,  5  Ner.  84  ; 

DbIj,  J. ;  Courow  u.  Little,  115  N.Y.3B7,  Munson  u.  I'oiter,  63  Iowa,  453,  19  N.  W. 

13  N.  E.  Rep.  346.  Hep.    390 ;   Bloom  v.  McGehee,  33  Ark. 

*  Marks  u.  Lahee,  3  Bing.  N.  C.  408.  329  ;  Scarfe  e.  Morgan,  4  Mac*.  &  W.  270 ; 

*  Conrow  b.  Liiile,  115  S".  T.  387,  23  Hall  v.  Boom  Co.  51  Mich.  377, 16  N.  W. 
S.  B.  Rep.  346.  Rep.  770. 

«  HilUbnrg  o.  Harrison  (Colo.),  30  Pac 
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tract  within  the  time  prescribed,  or,  if  there  was  no  limitation  of 
time,  then  within  a  reasonable  time,  the  owner  cannot  recover  the 
goods  upon  which  the  work  was  performed  without  making  pay- 
ment or  tender  of  the  amount  doe  the  workman.1 

744.  'Whether  this  lien  takes  precedence  of  a  chattel 
mortgage  previously  recorded  or  filed,  depends  upon  the  cir- 
cumstances attending  the  creation  of  the  lien.  It  is  certain  that 
the  mortgagor  cannot  by  contract  create  any  lien  which  shall 
have  priority  over  such  mortgage.3  But  the  mortgagee's  author- 
ity for  the  creation  of  such  a  Hen  may  be  implied,  and  the  impli- 
cation arises  from  the  mortgagor's  being  allowed  to  remain  in 
possession  of  the  chattel,  and  to  use  it  for  profit.8  Thus,  where 
the  subject  of  a  mortgage  was  a  hack  let  for  hire,  and  it  whs  de- 
scribed as  "now  in  use"  at  certain  stables,  and  it  was  stipulated 
that  the  mortgagor  might  retain  the  possession  and  use  of  it,  it 
was  regarded  as  the  manifest  intention  of  the  parties  that  the 
hack  shontd  continue  to  be  driven  for  hire,  and  should  be  kept 
in  a  proper  state  of  repair  for  that  purpose,  not  merely  for  the 
benefit  of  the  mortgagor,  but  for  that  of  the  mortgagee  also,  by 
preserving  the  value  of  the  security  and  affording  a  means  of 
earning  wherewithal  to  pay  off  the  mortgage  debt.* 

"  When  the  property  is  to  be  retained  and  used  by  the  mort- 
gagor for  a  long  period  of  time,  it  will  be  presumed  to  have  been 
the  intention  of  the  parties  to  the  mortgage,  when  it  is  property 

1  Hillsburg    v.    Harrison     (Colo.),     30  ently  of    any   provision    of    statote,  that 

Pac  Rep.  355.     la  this  case  St  wit  held  lien)  for  repairs  made  by  mechanics  upon 

that  coati  made  by  a  tailor  out  of  cloth  vessel*  in  their  possession  take  precedence 

furnished  by  a  merchant  for  that  purpose  of   prior  mortgages."     Williams   b.  AI1- 

caunot  be  replevied   before   completion,  sup,  10  C.  B.  (N.  S.)4I7;  The  Scio,  L. 

where  the  evidence  falls  to  show  that  de-  R.  1  Adm.  &  Eccl.  353,355 ;  The  Granite 

fendaut  violated  any  contract,  express  or  State,  1   Spragur,  277;   Don  cell  v.  The 

implied,  or  that  plaintiff  paid  defendant's  Starlight,   103  Mass.   237,  233;  The   St. 

wages  or  made  a  tender.  Joseph,   1   Brown  Adm.  £09  ;  Watt*  w. 

'  S§  681-697,  727,  DTI;  Jones  on  Chat-  Sweeney,  127  Ind.  116,  36  N.  E.  Rep.  680, 

tel  Mortgages,  §  478:  Bissell  v.  Pesrce,  22  Am.  St.  Rep.  615. 

28  N.  T.  252;   McGhee  t>.  Edwards,  87  It  may  be  stated  as  a  rule  that  a  mort- 

Tenn.  506,  II  S.  W.  Rep.  316.  gsgor  of  a  vessel  who  is  allowed  to  re- 

1  Hammond   v.    Danielson,    126    Mass,  main  in  possession  baa  an  implied  author- 

294  ;  Lota  v.  Fry,  1  City  Ct.  7.  ity  to  create  liens  fur  repairs  which  will 

*  Hammond   p.    Danielaon,    126    Mass,  take  priority  of  the  mortgage.     Jones  on 

29+.    "  The  case  is  analogous,"  says  Gray,  Chattel  Mortgages,  §  535 ;  Beall  v.  White, 

C.  J.,  "  to  those  in  which  court*  of  com-  94  U.  8.  383 ;  Scott   V.  Delahont,  5  Ijsd-v 

mon  law,  as  well  aa  of  admiralty,  have  372,  affirmed  65  H.  T.  128. 
held,  upon  general  principles,  indspend- 
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liable  to  need  repairs,  that  it  is  to  be  kept  in  repair ;  and,  when 
the  property  is  machinery,  or  property  of  a  character  which  ren- 
ders it  necessary  to  intrust  it  to  a  mechanic  or  machinist  to  make 
such  repairs,  the  mortgagor  in  possession  will  be  constituted  the 
agent  of  the  mortgagee  to  procure  the  repairs  to  be  made ;  and 
as  such  necessary  repairs  are  for  the  betterment  of  the  property, 
and  add  to  its  value,  to  the  gain  of  the  mortgagee,  the  common 
law  lien  in  favor  of  the  mechanic  for  the  value  of  the  repairs  is 
paramount  and  superior  to  the  lien  of  the  mortgagee.  The  mort- 
gagee is  presumed  in  such  case  to  have  contracted  with  a  know- 
ledge of  the  law  giving  to  a  mechanic  a  Hen." 1 

Thus  a  railroad  company  which  has  mortgaged  a  locomotive, 
the  only  one  on  the  road,  retaining  possession  under  the  terms 
of  the  mortgage,  and  also  after  forfeiture,  will  be  presumed  to  be 
the  mortgagee's  agent  to  keep  it  in  repair,  and  has  the  right  to 
create  a  lien  thereon  for  repairs  made  after  the  forfeiture,  which 
is  paramount  to  the  mortgage.2 

The  court  say :  "  The  fair  presumption  is,  that  the  engine  thus 
mortgaged,  but  retained  by  the  mortgagor  to  be  used  by  him  in 
earning  money  to  pay  the  mortgage  debt,  was  to  he  kept  in  re- 
pair, and  the  further  presumption  follows  that,  it  being  machinery 
requiring  skilled  mechanics  and  machinists  to  repair,  it  would  be 
intrusted  to  machinists  to  make  necessary  repairs  ;  and  such  being 
the  understanding  of  the  parties  to  the  mortgage,  aa  fairly  in- 
ferred from  the  nature  of  the  machinery  and  use  to  be  made  of  it, 
and  by  permitting  it  to  be  retained  and  nsed  by  the  mortgagor  long 
after  the  mortgage  debt  matured,  and  the  conditions  of  the  mort- 
gage forfeited,  the  mortgagee  was  bound  to  know  that  such  mechan- 
ics or  machinists  would  have  a  lien  for  the  amount  of  the  repairs." 

Bat  the  authority  of  the  mortgagor  to  create  a  lien  was  held 
not  to  be  implied  where  one  manufacturing  engines  for  certain 
boats  under  a  contract  mortgaged  them  when  they  were  only 
partly  built,  and  afterwards  proceeded  with  their  construction 
under  a  verbal  agreement  with  the  mortgagee  that  he  might  go 
on  with  the  work  and  finish  the  engines.  This  agreement  did 
not  give  the  mortgagor  himself  a  lien  against  the  mortgagee  for 
the  work  afterwards  done  upon  the  engines,  nor  did  it  authorize 

>  Par  OM»,  C.  J.,  in  Watts  v.  Sweeney,        'Waits  o.  Sweeney,  127  Ind.  116,  36 
1ST  Ind.   116,  16  N.  E.  Rep.  680,  22  Am.     N.  E.  Rep.  6B0,  22  Am.  St  Rep.  615. 
St.  Rep.  616. 
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him  to  employ  any  one  else  to  work  upon  them  in  such  a  manner 
as  to  create  a  lien  for  Bach  work.1 

746.  Possoseion  is  essential  to  the  existence  or  this  lien. 
If  the  mechanic  delivers  the  chattel  on  which  he  has  worked  to 
the  owner  bU  lien  is  gone,  and  he  has  only  a  right  of  action 
against  him  for  the  value  of  the  work  done.3  A  blacksmith 
ironed  a  sled  and  claimed  a  lien  for  Lis  services,  whereupon  the 
owner  agreed  with  him  that  the  sled  shonld  he  his  till  the  charge 
should  be  paid.  The  owner  took  and  kept  possession  of  the  sled, 
always  recognizing  the  blacksmith's  ownership.  A  creditor  of 
the  owner  afterwards  attached  the  sled  and  sold  it  upon  execu- 
tion. It  was  held  that  the  blacksmith  lost  bis  lien  by  his  agree- 
ment with  the  owner  for  a  conditional  sale,  and  by  delivering  the 
sled  to  him,  and  that  the  sale  was  invalid  as  against  the  creditors 
of  the  latter.8  If,  after  having  parted  with  the  possession  of  the 
chattel,  he  again  come  into  possession  of  it  without  the  consent 

1  Globe   Works  e.  Wright,   106  Mw.  on   the  platform,  in  the  blocks,  and   on 

907.  the  dock*,  on  account  of  which  the  man- 

1  Stickney  e.  Allen,    10    Gray,   351 ;  nfacmrer  had  received  u  pert  payment 

King  ».  Indian   Orchard  Canal  Co.   11  drafts  of  the  company,  which  were  pro- 

Cosh.  231;   Morse  u.  Androscoggin  It.  K.  tested.     It  was  held    that   the   mannfac- 

Co.  39  Me.  285 ;  Nevan  it.  Roup,  8  Iowa,  turer,  not  having  surrendered  possession 

207;    Bailey    e.   Quint,  32  Vt,    474;  Me-  o!  the  salt,  was  entilledto  a  lien  thereon 

Dongall  o.  Crapon,  95  N.  C.  392  ;  Tucker  for  bit  account  leaa  the  amount  of  drafts 

v.  Taylor,  53  Ind.  93 ;  Uolderman  v.  Ma-  received, 

nfer,  104  Ind.  118,  3  H.  E.  Rep.  811.  In  re  Merrick  [Mich.),  51  N.  W.  Rep.  890. 

*  Kitttridge  o.  Freeman,  48  Vt.  62.     A  "  Appellants  contend  Lhat  petitioner  is  cot 

salt  manufacturer  contracted  with  a  salt  entitled   to  the  relief  prayed,  (1)  because 

company  to  roanufactnre  salt  at  its  salt-  under  his  contract  he  was  bound  to  deliver 

blocks,    the  manufacturer  to   deliver  the  the  salt  to  the  company  before  payment, 

■alt  piled  on  the  dock,  and  the  company  and  (!)  because  he  bad  parted  with  posses- 

to  pay  him  thirty-fire  cents  per  barrel  sion.    Docks  were  erected  and  usedexcln- 

eech  month  for  the  amount  delivered  dur-  sively  in  connection  with  these  salt-blocks. 

ing   the  preceding  month,  the  manufac-  Petitioner  bad  charge  of  the  blocks  and 

turer  to  "  be  responsible  for  the  salt  until  these  docks.     While  he  was  to  deliver  the 

it  shall  be  delivered  to  the  boats  or  vessels  salt  upon  the  docks,  the  contract  contem- 

from  the  said  dock,"  and  "that  he  will  plated  that  it  shonld  remain  there  for  tonae 

count  the  said  salt,  and  deliver  it  only  time  afterwards ;  and,  by  the  terms  of  the 

upon  the  written  order"  of  the  company,  contract,  petitioner  was  responsible  for  its 

Some  time  thereafter  the  company  gave  a  custody  and  control,  and  it  was  not  to  be 

chattel  mortgage  on  all  their  personalty,  delivered  to  any  one  except   upon    the 

including  the  salt  in  the  salt-blocks,  on  written  order  of  the  company.    Petitioner 

the  platform,  and   on  the  docks;  and  a  simply  delivered  the  salt  front  his  own 

few  days  later  a  receiver  was  appointed,  possession  in  the  salt-block  to  his  own  cna- 

who  took  possession  of  the  salt,  there  be-  tody  upon  the  docks."    Per  McGratb,  J. 
ing  at  that  time  several  thousand  barrels 
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or  agreement  of  the  owner,  h|a  lien  is  not  reinstated.*  He  cannot 
recover  bis  lien  by  stopping  the  goods  in  tratmttt,  after  he  has 
■hipped  them  to  the  owner  at  the  owner's  risk  and  on  his  ac- 
count.2 

A  mill-owner  waives  his  lien  for  sawing  logs  if,  knowing  that 
the  lumber  to  be  sawed  has  been  sold,  he  saws  them  according  to 
the  purchaser's  directions,  piles  the  lumber  separately,  marks  it 
with  the  purchaser's  initials,  and  accepts  a  seller's  note  for  the 
price  of  the  sawing.8 

A  tailor  does  not  lose  his  Hen  by  allowing  his  customer  to  try 
on  the  clothes  made  for  him,  if  this  be  done  in  the  tailor's  pres- 
ence.* 

746.  The  possession  of  an,  officer  of  a  corporation  acting 
in  its  behalf  is  the  possession  of  the  corporation,  and  be  can- 
not by  means  of  snch  possession  acquire  a  lien  as  against  the 
corporation.  Thus,  where  the  secretary  of  a  railroad  corporation 
bought  a  set  of  books  with  his  own  money  and  entered  in  them 
the  minutes  of  the  proceedings  of  the  corporation,  it  was  held 
that  upon  going  out  of  office  he  had  no  lien  on  the  books  either 
for  the  purchase-money,  or  for  bis  services  as  secretary,  for  his 
possession  of  the  books  was  the  possession  of  the  company  as 
soon  as  he  began  to  enter  in  them  the  minutes  and  accounts  of 
the  company.  By  entering  the  records  and  accounts  of  the  com- 
pany in  these  books,  he  so  mixed  Mb  own  property  with  the 
property  of  the  company  that  they  could  not  be  separated,  and 
according  to  the  well-established  principle  of  law,  the  whole  prop- 
erty thereby  became  the  property  of  the  company ,B 

747.  One  who  is  by  contract  bound  to  deliver  property 
upon  whioh  ha  has  expended  labor,  before  the  stipulated 
time  of  payment,  has  no  lien.  One  who  contracts  to  haul  and 
deliver  lumber  on  board  cars,  at  an  agreed  price  to  be  paid  when 
the  lumber  is  sold  in  the  market  and  the  proceeds  are  received  by 
the  owner,  has  no  lien  thereon  for  his  labor.  The  obligation  to 
deliver  the  lumber  before  payment  negatives  the  right  to  detain 
until  payment.8    He  has  waived  the  lien  by  his  contract,  and  can- 

1  Hartley  t>.  Hitchcock,  1  Surk.  408;        *  Hughe*  ».  Lenny,  5   M.  &   W.  188, 
Howe*  v.  Ball,  JB.4C.  481, 1  Mao.  &    1ST,  per  Parke,  D. 
R.288;  Neian  v.  Roup,  8  lows,  207.  *  State  k.  Goll,  32  N.  J.  L.  285. 

1  Sweet  v.  Pym,  1   East,  4,  pet  Lord        *  Stilling*  a.  Gibson,  63  N.  H.  1. 
Kenjon. 

»  Tjler  v.  Lumber  Co.  78  Mich.  81,  43 
N.  W.  Hep.  1034.  498 
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oot  set  it  op  in  violation  of  bis  contract.  A  tanner  who  contracts 
to  tan  bides  furnished  him  by  the  owner,  and  to  return  the  leather 
made  from  them  in  a  reasonable  time,  at  a  price  agreed  upon  for 
tanning  and  transportation,  payable  after  delivery,  has  do  right 
to  detain  the  leather  after  it  is  finished  and  ready  for  delivery.1 

A  mechanic  repaired  a  wagon  under  an  agreement  that  he 
should  receive  payment  in  the  use  of  the  wagon  and  the  owner's 
horse  for  a  journey.  When  the  wagon  was  repaired,  the  me- 
chanic, not  being  ready  for  his  journey,  allowed  the  owner  to 
take  it  away.  After  some  three  weeks  he  was  ready  for  his 
journey,  and  the  owner  delivered  to  him  the  wagon  and  a  horse, 
which  directly  kicked  the  dash-board  off  the  wagon  and  broke  the 
shafts,  The  mechanic  gave  up  his  journey  and  asserted  a  lien 
on  the  wagon.  It  was  held  that  he  had  no  lien.  If  any  lien 
ever  existed,  he  lost  it  by  parting  with  the  possession ;  and,  more- 
over, the  agreement  of  the  parties  seems  to  have  contemplated 
payment  at  a  future  day,  so  that  the  lien  was  waived  from  the 
beginning.  Detention  of  the  wagon  by  the  mechanic  until  he 
should  find  it  convenient  to  take  his  journey  would  seem  to  have 
been  inconsistent  with  the  understanding  of  the  parties.3 

748.  The  mode  of  payment  agreed  upon  may  be  inconsist- 
ent with  a  lien,  as  where  a  carriage-maker  agrees  to  repair  a 
physician's  carriages,  and  to  take  payment  in  medical  services.3 

II.  By  Statute. 

749.  In  most  of  the  States  there  axe  statutes  giving  to 
mechanics,  artisans,  and  others  who  bestow  labor  on  personal 
property,  a  lien  therefor.  The  purpose  of  these  statutes  is  in  gen- 
eral to  extend  the  common  law  lien  in  respect  of  the  persons  who 
can  acquire  such  lien,  and  to  give  an  effectual  remedy  for  its  en- 
forcement, either  by  sale  after  notice,  or  by  attachment  and  sale 
under  execution.  In  a  few  States  the  lien  is  extended  bo  that  it 
may  be  availed  of  within  a  limited  time  after  the  property  has 
been  delivered  to  the  owner.4  But  generally  these  statutes  in 
most  respects  are  merely  declaratory  of  the  common  law,  and 
must  be   interpreted   in   accordance  with  its  principles.     Espe- 

§  7»; 


1  Lee  v.  Gould,  41  Pa.  St.  396. 

*  Aj  Id 

3  Tucker  v.  Taylor,  93  lad.  98. 

§760. 

■  Morrill  v.  Merrill,  ft*  N.  H.  71,  S  At). 

:ep.  603. 
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cially  is  this  ho  as  regards  the  necessity  of  retaining  possession  of 
the  property  in  order  to  retain  a  lien  upon  it.1  "  The  lien  under 
the  statute  is  of  the  same  nature  that  it  formerly  was,  and  the  same 
circumstances  must  combine  to  create  it.  There  must  be  a  pos- 
session of  the  thing ;  otherwise  there  cannot,  without  a  special 
agreement  to  that  effect,  be  any  lien.  The  term  lien  as  used  in 
tbe  statute  means  the  same  it  ever  did,  —  the  right  to  hold  the 
thing  until  the  payment  of  the  reasonable  charges  for  making, 
altering,  repairing,  or  bestowing  labor  upon  it.  Possession  of  the 
article  is  essential."  s 

760.  Alabama.8  —  Blacksmiths,  wood-workmen,  and  all  other 
mechanics  who  contribute  their  labor  and  material,  or  either,  to 
the  production,  manufacture,  or  repair  of  any  vehicle,  implement, 
machine,  or  article  of  any  kind,  have  a  lien  thereon  in  the  hands 
of  the  party  for  whom  such  vehicle  or  implement,  machine  or 
article,  was  made,  of  repaired,  or  to  whom  sold,  and  in  the  hands 
of  a  purchaser  with  notice  of  such  lien,  for  tbe  value  of  the  labor 
and  material,  or  either,  contributed  to  the  production,  manufac- 
ture, or  repair  of  the  same. 

Parties  shall  be  entitled  to  process  of  attachment  to  enforce 
their  rights,  to  be  issued  by  the  same  officers  and  under  the  same 
conditions  as  required  by  law  in  other  cases  of  attachments ;  and 
tbe  affidavit  shall  set  forth  all  tbe  facts  necessary  to  the  creation 
of  such  lien  under  the  section  above  quoted,  and,  in  addition 
thereto,  one  or  the  other  of  the  following  causes  :  1.  That  the 
party  for  whom  snch  article  was  made,  sold,  or  repaired  ia  the 
owner  thereof,  and  that  the  price  of  the  article,  or  for  the  repair 
thereof,  or  some  part  of  either,  is  due  and  unpaid ;  2.  That  the 
party  for  whom  such  article  was  made,  sold,  or  repaired  has 
transferred  the  article  to  a  purchaser  with  notice  of  such  lien, 
and  that  the  price  of  the  article,  or  for  the  repair  thereof,  or  some 
part  of  either,  is  due  and  unpaid.  Such  lien  shall  be  enforced 
only  within  six  months  from  the  time  when  the  account  or  claim 
becomes  due. 

761.  Arizona  Territory.  — ■  Whenever  any  article,  implement, 
utensil,  or  vehicle  shall  be  repaired  with  labor  and  material,  or 
with  labor  and  without  furnishing  material,  by  any  carpenter,  me- 

i  McDtanuUv.  Foster,  1*  Oregon,  417,        *  McDearmld  o.  Foster,  U  Oieg.417, 
12  Pac.  Rep.  813 ;  McDongall  v.  Crapon,     19  Pac.  Bcp.  81S,  par  Thajer,  J. 
95  N.  C.  aai.  »  Coda  1 886,  §§  3019-3053. 
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chanic,  artisan,  or  other  workman,  such  person  is  authorized  to 
retain  possession  of  the  same  until  the  amount  due  on  the  same 
for  repairing  shall  be  folly  paid.1 

761  a.  Arkansas.* —  Laborers  who  perform  work  and  labor  for 
any  person  under  a  written  or  verbal  contract,  if  unpaid  for  the 
same,  shall  have  an  absolute  lien  on  the  production  of  their  labor 
for  such  work  and  labor.  Every  person  who  has  such  lien,  and 
wishes  to  avail  himself  of  the  same,  shall  make  a  sworn  state- 
ment of  the  amount  due  after  all  just  credits  are  given,  to  the 
best  of  his  knowledge  and  belief,  and  the  kind  of  service,  and  for 
whom  rendered,  and  materials  furnished. 

762.  California,8  North  Dakota,  South  Dakota,4  and  Okla- 
homa Territory.6  —  Every  person  who,  while  lawfully  in  posses- 
sion of  an  article  of  personal  property,  renders  any  service  to  the 
owner  thereof,  by  labor  or  skill,  employed  for  the  protection, 
improvement,  safe-keeping,  or  carriage  thereof,  has  a  special  lien 
thereon,  dependent  on  possession,  for  the  compensation,  if  any, 
which  is  due  to  him  from  the  owner  for  such  service. 

A  person  who  makes,  alters,  or  repairs  any  article  of  personal 
property,  at  the  request  of  the  owner  or  legal  possessor  of  the 

"  li.  8.  1887,  j    £391.     As   to   enforce-  by  aiding  in  purling  them  in  u  marketable 

ment,  see  §  1MB  a.  condition,  are  entitled  lo  a  lien  tinder  this 

1  Dig.  of  Stati.   1884,  £5   4425,  4426.  statute.     Sawyer!  who  ran  the  an,  the 

For  mods  of  enforcement  m  ££  4427-  engineer  who  ram   the  engine,  persons 

4433.     The   remedy  is  summary,  and  the  who  pile  blocks  into  position  to   be  made 

statute  should  be  strictly  construed.    Dano  into  shingles,  one  who  mm  a  machine  for 

v.  Railroad  Co.  37  Ark.  564 ;  Floumoy  v.  trimming  the  shingles,  and  another  for 

Shelton,  43  Ark.  1SB.    Hay  it  the  pro-  splitting  tbe  blocks  to  be  made  into  ehin- 

duciion  of  the  laborer  who  cuts  and  rake)  glee,  are  entitled  to  a  lien.  Buttheanper- 

ihe  grass,  and  he  has  a  tien  on  it  fur  the  intendent  of  the  mill,  who  files  the  an 

price  or  value  of  bis  labor.    Emerson  v.  and  occasionally  does  other  work  at  tbe 

Hedrick,  42  Ark.  363.    One  wbo  raises  a  mill,  and  a  watchman  who  watches  the 

crop  on  the  land  of  another  for  an  agreed  mill  at  night  and  cleans  the  machinery, 

share  is  a  laborer  and  is  entitled  to  a  lien,  and  laborers  wbo  remove  the  sawdust  and 

Burgie  c  Davis,  34  Ark.  I7S.     The  lien  waste  from  the  mill,  are  not  entitled  to  a 

of  the  laborer  is  confined  to  the  specific  lien  on  the  shingles,  because  their  work  is 

property  on  which  his  labor  was  bestowed ;  not  upon  tbe  shingles,  and  doe*  not  coo- 

Kussell  o.  Painter,  50  Ark.  244,  7  S.  W.  tribute  directly  to  the  making  of  tbe  ahin- 

Rep.  35;  and  cannot  be  extended  towages  gles.     Van  Etten  o.  Cook,  54  Ark.  ssi, 

earned  after  the  completion  and  delivery  16  S.  W.  Sep.  477. 

of  the  propeity  in  question.    Ferguson  *  1  Codes  and  State.    1885,  §5  3051, 

Lumber  Co.  p.  Low  (Ark.),  17  S.  W.  Rep.  3052,  of  Civ.  Code. 

S79.     All  persons  engaged  in  the  toann-  *  S  Dak.  Codes  1883,  Jjj  1806,  1814,  of 

lecture  of  shingles,  whose  labor  contrib-  Cir.  Code, 

utt*  directly  to  the  value  of  the  shingles  ■  Comp.  Stats.  1890,  J}  3319,  3328. 
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property,  has  a  lien  on  the  same  for  his  reasonable  charges  for 
work  done  and  materials  furnished,  and  may  retain  possession  of 
the  same  until  the  charges  are  paid.1  If  not  paid  within  two 
months  after  the  work  is  done,  the  person  may  proceed  to  sell 
the  property  at  public  auction,  by  giving  ten  days'  public  notice 
of  the  sale  by  advertising  in  some  newspaper  published  in  the 
county  in  which  the  work  was  done ;  or,  if  there  be  no  news- 
paper pnblished  in  the  county,  then  by  posting  up  notices  of  the 
sale  in  three  of  the  most  public  places  in  the  town  where  the 
work  was  done,  for  ten  days  previous  to  the  sale.  The  proceeds 
of  the  sale  must  be  applied  to  the  discharge  of  the  lien  and  the 
cost  of  keeping  and  selling  the  property  ;  the  remainder,  if  any, 
must  be  paid  over  to  the  owner  thereof. 

763.  Colorado.3  —  Any  mechanic  or  other  person  who  shall 
make,  alter,  repair,  or  bestow  labor  upon  any  article  of  personal 
property,  at  the  request  of  the  owner  of  such  personal  property, 
shall  have  a  lien  upon  such  property  for  the  amount  due  for  such 
labor  done  or  materials  furnished. 

764.  Distriot  of  Colombia.8  —  Any  mechanic  or  artisan  who 
shall  make,  alter,  or  repair  any  article  of  personal  property,  at 
the  request  of  the  owner,  shall  have  a  lien  thereon  for  his  just 
and  reasonable  charges  for  bis  work  done  and  materials  furnished, 
and  he  may  retain  the  same  in  his  possession  until  such  charges 
shall  be  paid ;  and  if  not  paid  at  the  end  of  six  months  after  the 
work  is  done,  he  may  proceed  to  sell  the  property  at  public  auo- 
tion,  by  giving  notice  once  a  week  for  three  consecutive  weeks 
in  sonte  daily  newspaper  published  in  the  District  of  Columbia ; 
and  the  proceeds  of  snch  sale  shall  be  applied  first  in  the  dis- 
cbarge of  such  lien  and  the  expense  of  selling  such  property,  and 
the  remainder,  if  any,  shall  be  paid  over  to  the  owner  thereof. 

766.  Florida.*  —  A  lien  prior  in  dignity  to  all  others  exists 
in  favor  of  any  person  by  himself  or  others  performing  any  labor 
upon  or  with  any  engine,  machine,  apparatus,  fixture,  or  imple- 
ment, upon  such  engine,  machine,  apparatus,  fixture,  or  imple- 

S  Pac.  Rep. 

for  the  owner  on  the  Inter'*  bud  but  *  Annot  Stata.  1891,  $  3856 ;  HiUibnrf 

lies  thereon,  and  on  recover  the  ties  or  t>.  Harrison  (Colo.),  30  Pac  Rep.  3SS. 

die  •mount  of  hii  lien  from  a  com  table  *  Stala.  0.  8.  1884,  ch.  143,  }  13. 

who,  without  his  content.  Ukee  the  tics  *  R.  8.  1891,  £$  1730,  17SS,  1739,  173T. 
on  execution  against  the  owner.  Donglaai 
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ment.  Also  id  favor  of  any  person  who  shall  manufacture,  alter, 
or  repair  any  article  or  thing  of  value,  upon  such  article  or  thing 
of  value.  Also  in  favor  of  any  person  who  shall  furnish  any 
locomotive  or  stationary  engine,  water  engine,  windmill,  car,  or 
other  machine,  or  parts  of  a  machine  or  instrument  for  any  nut- 
road,  telegraph  or  telephone  line,  mill,  distillery  or  other  manu- 
factory, upon  the  articles  so  furnished.  Abo  in  favor  of  book- 
keepers, clerks,  agents,  porters,  and  other  employees  of  merchants 
and  transportation  companies  and  other  corporations,  upon  the 
stock,  fixtures,  and  other  property  of  such  merchants,  companies, 
or  corporations.    . 

766.  Georgia.1 — All  mechanics  of  every  sort,  for  work  done 
and  material  furnished  in  manufacturing  personal  property,  or 
for  repairing  personal  property,  shall  have  a  special  lien  on  the 
same,  which  must  be  asserted  by  retention  of  such  property,  and 
not  otherwise.  Said  liens  shall  be  lost  by  the  surrender  of  such 
personal  property  to  the  debtor,  and  shall  be  superior  to  all  liens 
but  liens  for  taxes,  and  such  other  liens  as  the  mechanic  may 
have  bad  actual  notice  of  before  the  work  was  done  or  material 
furnished. 

The  bailee,  for  hire  of  labor  and  service,  is  entitled  to  the  pos- 
session of  the  thing  bailed,  pending  the  bailment.  He  has  also 
a  special  lien  upon  the  same  for  his  labor  and  services,  until  he 
parte  with  possession  ;  and  if  he  delivers  up  a  part,  the  lien  at- 
taches to  the  remainder  in  his  possession  for  the  entire  claim 
under  the  same  contract. 

If  the  thing  bailed  for  labor  and  services  be  destroyed,  without 
fault  on  the  part  of  the  bailee,  the  loss  falls  upon  the  bailor,  and 
the  bailee  may  demand  compensation  for  the  labor  expended  and 
materials  nsed  upon  it. 

757.  Idaho.1  —  A  person  who  makes,  alters,  or  repairs  any 
article  of  personal  property,  at  the  request  of  the  owner,  has  a  lien 
on  the  same  for  his  reasonable  charges  for  his  work  done  and  ma- 
terial furnished,  and  may  retain  possession  of  the  same  until  the 
charges  are  paid.  If  not  paid  within  two  months  after  the  work 
is  done,  the  person  may  proceed  to  sell  the  property  at  public  auc- 
tion, by  giving  ten  days'  public  notice  of  tho  sale  by  advertising 

'  Code  1882,  |f  1981,2100,  2101.     Ai         For  enforcement,  ace  eh.  xxii.,  flSKBJtB, 

to  general  laborer's  liens,  tee  g  781.  §  1063. 

*  B.  S.  1887,  §3*46. 
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in  some  newspaper  published  in  the  county  in  which  the  work 
was  done,  or,  if  there  is  no  such  newspaper,  then  by  posting  up 
notices  of  snch  sale  in  three  of  the  most  pnblio  places  in  the  town 
where  snch  work  was  done,  for  ten  days  previous  to  the  sale ;  and 
the  proceeds  of  said  sale  shall  be  applied  to  the  discharge  of  the 
lien  and  the  cost  of  keeping  and  selling  the  property,  and  the 
remainder,  if  any,  shall  be  paid  over  to  the  owner  thereof. 

768.  Indiana.1  —  Whenever  any  person  shall  intrust  to  any 
mechanic  or  tradesman  materials  to  construct,  alter,  or  repair 
any  article  of  value,3  such  mechanic  or  tradesman,  if  the  same  be 
completed  and  not  taken  away,  and  his  fair  and  reasonable  charges 
not  paid,  may,  after  six  months  from  the  time  such  charges  be- 
come due,  sell  the  same ;  or,  if  the  same  be  susceptible  of  division 
without  injury,  he  may  sell  so  much  thereof  as  is  necessary  to 
pay  such  charges ;  and  such  Bale  shall  be  at  public  auction,  for 
cash,  or  on  reasonable  credit,  taking  sufficient  sureties  in  case  of  a 
sale  on  time. 

Notice  of  the  time  and  place  of  sale  must  be  given  by  posting, 
or  advertisements  set  up  for  ten  days  in  three  public  places  in 
the  city  or  township  where  he  resides,  one  of  which  shall  be  in 
some  conspicuous  part  of   his  shop,  or  place  of   business ;  or,  if 

1  R.  S.  1881,  {§  5304-5309.     Under  a  recorded,  the  Hen  shall  dale  from  the  time 

statute  whereby  an  execution  operates  as  of  his  employment.     Under  this  provision 

■  lien  from  the  time  it  cornea  to  the  offi.  a  purchaser  from  a  corporation  takes  «ub- 

cor's  hands  on  the  property  of  the  jadg-  ject  to  this  lien,  even  when  the  property 

ment debtor  liable  to he  .seized on  it,  which  is  sold  lo  him  before  the  notice  required 

can  only  be  divested  in  favor  of  some  other  in   the   statute   has  been   tiled.    Aurora 

writ  In  the  ban di  of  another  officer  which  Nat.  Bank  v.  Black,  IS!  bid.  595,99  N.  E. 

•hall  be  first  levied  upon  the  property,  it  Kep.  396. 

i*  held  that,  if  a  wagon  which  ii  subject        Where  several  psrcels  of  property  of  a 

to  the  lien  of  an  execution  on  a  judgment  corporation   are  incumbered   by  its  em- 

against  the  owner  be  left  by  the  execution  ployees'  lien  for  unpaid  wages  and  are 

debtor  with  a  mechanic  for  repairs,  Che  sold  by  the  corporation  at  different  times, 

latter  takes  the  same  subject  to  such  lien  they  must  be  exhausted  to  satisfy  this  lien 

and  to  the  right  of  the  officer   to  levy  in  the  inverse  order  of  the  sales.    There 

thereon,  though  he  made  the  repairs  with-  is  no  contribution  In  such  case.    Savings 

out  knowledge  of  the  execution.    McCris-  Bank  t.  C  res  well,  100  U.S.  630;  Aurora 

■ken  v.  Osweiler,  TO  Ind.  131.  Nat.  Bank  ».  Black,  199  Ind.  595,  99  N.  K. 

K,  S.  1861,  jj§  5966,  59ST,  give  the  em-  liep.  396  ;  Jone*  on  Mortgages,  g  1099. 
ployees  of  corporations  doing  business  in        s  ThW  provision  applies  to  a  case  where 

the  State  a  first  lien  for  unpaid  wages  on  an  engine  was  intrusted  to  a  mechanic  to 

all  of  the  corporate  property,   and  pro-  alter  or  repair.    Watts  c.  Sweeney,  197 

vide  that  any  employee  wishing  to  scquire  Ind.  116,96  N.  E.  Rep.  680,  92  Am.   St. 

the  lien  shall  file  in  the  recorder's  office  a  Rep.  615, 
notice  of  his  intention  to  do  so,  and,  when 
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the  Talae  of  the  article  be  ten  dollars  or  more,  by  publishing  the 
same  three  weeks  successively  in  a  newspaper  in  the  county,  if 
any.1 

The  proceeds  of  snch  sale,  after  payment  of  charges  for  con- 
struction or  repair,  and  for  publication  and  notice  aforesaid,  shall, 
if  the  owner  be  absent,  be  deposited  with  the  treasurer  of  the 
proper  county  by  the  person  making  such  sale,  he  taking  the 
treasurer's  receipt  therefor,  and  shall  be  subject  to  the  order  of 
the  person  legally  entitled  thereto. 

These  provisions  shall  apply  to  all  eases  of  personal  property 
on  which  the  bailee  or  keeper  has  by  law  a  lien  for  any  feed  or 
eare  by  him  bestowed  on  such  property  :  provided  that,  in  cases 
where  the  person  liable  shall  die  before  the  expiration  of  six 
months  from  the  time  snch  charges  had  accrued,  such  sale  shall 
not  be  made  nntil  the  expiration  of  six  months  from  the  time  of 
his  decease. 

In  cases  embraced  in  the  last  preceding  section,  if  the  property 
bailed  or  kept  be  homes,  cattle,  hogs,  or  other  livestock,  and  in 
all  cases  embraced  in  this  act  where  the  property  is  of  a  perish- 
able nature  and  will  be  greatly  injured  by  delay,  the  person  to 
whom  such  charges  may  be  due  may,  after  the  expiration  of  thirty 
days  from  the  time  when  such  charges  shall  have  become  doe, 
proceed  to  dispose  of  so  much  of  such  property  as  may  be  neces- 
sary, as  hereinbefore  provided. 

Additional  compensation  for  expenses  in  keeping  and  taking 
care  of  such  property,  necessarily  incurred,  may  be  taken  from  the 
proceeds  of  sale,  as  part  of  the  charges. 

769.  Kansas.3  —  Whenever  any  person  shall  intrust  to  any 
mechauic,  artisan,  or  tradesman  materials  to  construct,  alter,  or 
repair  any  article  of  value,  or  any  article  of  value  to  be  altered 
or  repaired,  snch  mechanic,  artisan,  or  tradesman  shall  have  a 
lien  on  such  article,  and,  if  the  eame  be  completed  and  not  taken 
away,  and  bis  fair  and  reasonable  or  stipulated  charges  be  not 
paid,  may,  after  three  months  from  the  time  snch  charges  become 

1  Notice  of  the  uile  of  property  bri  A  notice  of  a  eale  to  be  made  "  on  let 

lirery-etable  keeper  to  Mli*fr  hii  lien,  tf    day  of ,  1877,"  t»  not  •  notice  of 

the  value  it  ten  dollar!  or  more,  fa  eoffl-  tbe  time  and  place  of  eale.    Snappendoei* 

dent  if  given  by  poblfohlnff  tbe  Mae  three  e.  Spencer,  73  Ind.  128. 

weeks  iDcceniiely  in  a  aewtpaper  in  tbe  *  Q.  3.  1889,  {3663. 

county.    Sbappendocia  o,  Spencer,  73  Ind. 

128. 
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doe,  sell  the  same  ;  or,  if  the  same  be  susceptible  of  division  with- 
out injury,  he  may  sell  so  much  thereof  as  is  necessary  to  pay 
such  charges,  and  the  expenses  of  publication  and  sale.1 

760.  Louisiana.1  —  The  debts  of  a  workman  or  artisan  for 
the  price  of  his  labor  are  privileges  on  the  movables  wbiob  he 
has  repaired  or  made,  if  the  thing  still  continues  in  his  posses- 
sion, or  the  possession  of  the  person  for  whom  they  were  re- 
paired. 

761,  Maine.8 —  Whoever  digs,  hauls,  or  furnishes  rock  for  the 
manufacture  of  lime  has  a  lien  thereon  for  his  personal  services, 
and  on  the  rock  so  furnished,  for  thirty  days  after  such  rock  is 
manufactured  into  lime,  or  until  such  lime  is  sold  or  shipped  on 
board  a  vessel ;  whoever  labors  in  quarrying  or  cutting  and  dress- 
ing granite  in  any  quarry  has  a  lien  for  his  wages  on  all  the 
granite  quarried  or  cut  and  dressed  in  the  quarry  by  him  or  bis 
colaborers  for  thirty  days  after  such  granite  is  cut  or  dressed,  or 
until  snob  granite  is  sold,  or  shipped  on  board  a  vessel ;  and  who- 
ever labors  in  mining,  quarrying,  or  manufacturing  slate  in  any 
quarry  *  has  a  Lien  for  the  wages  of  his  labor  on  all  slate  mined, 
quarried,  or  manufactured  in  the  quarry  by  him  or  his  colaborers 
for. thirty  days  after  the  slate  arrives  at  the  port  of  shipment: 
such  Hens  have  precedence  of  all  other  claims,  and  may  be  en- 
forced by  attachment  within  the  time  aforesaid.5 

Whoever  performs  labor,  or  furnishes  labor  or  wood,  for  manu- 
facturing and  burning  bricks,  has  a  lien  on  sncb  bricks  for  Buch 
labor  and  wood,  taking  precedence  of  all  other  claims,  and  con- 
tinuing in  force  for  thirty  days  after  the  same  are  burned  suit- 
able for  use,  provided  that  said  bricks  remain  in  the  yard  where 

1  See  §  MS.  •  B.  8.  1SS3,  cb.  SI,  f  37. 

1  Ber.   Lkwi    1834,  £  3873,  amending        *  The  ftatute  siting  ■  lien  forwageaoa 

art.  311 7  of  the  CM  1  Code  by  tbe  addition  aUlo  quarried  and  manufactured  "  in  the 

of  the  lait  line.  quarry  "  doea  not  giro  a  lien  to  one  who 

This  privilege  exirti  only  in  favor  of  labors  in  roan nfactu ring  ilale  at  a  place 

him  who  has  contracted  to  do  the  work,  other  than  "in  the  qnany."    Union  Slate 

and  not  to  journeymen  and  other  median-  Co.  o.  Tilton,  73  He.  307. 
ici  whom  he  hu  employed  to  work  under        *  Thia  itatnta  it  conitrned  to  mean  that, 

him.    Landry  r.  Blanchard,  IS  La.  Ann.  if  the  lien    ii   enforced  within  the  time 

173.    Privileges  are  itneff  jwu,  and  the  named,   it  will  hare  precedence  of  sale* 

party  claiming  a  privilege  must  point  to  within  that  time  ;  and  that  after  that  time 

the  expreu  law  which  glvea  him  inch  right  the  lien  may  ha  enforced  so  long  aa  the 

of  preference  on  account  of  the  nature  of  granite  remaini  unsold  and  not  (hipped 

the  debt     Landry  v.  Blanchard,  It  La.  on  board  a  Teasel.     Colliui  Granite  Co.  v. 

Ann.  173.  .  Deferens:,  73  He.  433, 
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burnt,  such  Hen  to  be  enforced  by  attachment  within  that  time, 
which  attachment  shall  have  precedence  of  all  attachments  and 
incumbrances  not  made  to  secure  a  similar  Hen ;  and  snch  suit 
may  be  maintained  although  the  employer  or  debtor  is  dead  and 
his  estate  has  been  rendered  insolvent,  and  in  that  case  bis  exec- 
utor or  administrator  may  be  summoned  to  answer  thereto:  and 
judgment  shall  be  rendered  as  in  other  cases  against  executors 
and  administrators,  and  execution  issued  and  enforced  to  satisfy 
sach  lien.1 

Whoever  furnishes  corn  or  other  grain  or  fruit,  for  canning  or 
preservation  otherwise,  has  a  lien  on  such  preserved  article,  and 
all  with  which  it  may  have  been  mingled,  for  its  value  when  de- 
livered, including  the  cans  and  other  vessels  containing  the  same, 
and  the  cases,  for  thirty  days  after  the  same  has  been  delivered, 
and  until  it  has  been  shipped  on  board  a  vessel  or  laden  in  a  car, 
which  lien  may  be  enforced  by  attachment  within  that  time.3 

762.  Massachusetts.3  —  Whoever  has  a  lien  for  money  due  to 
him  on  account  of  work  and  labor,  care  and  diligence,  or  money 
expended  on  or  about  personal  property,  by  reason  of  any  con- 
tract, express  or  implied,  if  such  money  is  not  paid  within  sixty 
days  after  a  demand  in  writing  delivered  to  the  debtor,  or  left  at 
his  usual  place  of  abode,  if  within  this  commonwealth,  or  made 
by  letter  addressed  to  him  at  his  usual  place  of  abode  without 
the  commonwealth,  and  deposited  in  the  post-office  to  be  sent  to 
him,  may  apply  by  petition  to  a  police,  district,  or  municipal 
court,  or  to  a  trial  justice  in  the  county  where  the  petitioner  re- 
sides, for  an  order  for  the  sale  of  the  property  in  satisfaction  of 
the  debt. 

763.  Miohijran.4 — Whenever  any  person  shall  deliver  to  any 
mechanic,  artisan,  or  tradesman  any  materials  or  articles  for  the 
purpose  of  constructing  in  whole  or  in  part,  or  completing,  any 
furniture,  jewelry,  implement,  untensil,  clothing,  or  other  article 
of  value,  or  shall  deliver  to  any  person  any  horse,  mule,  neat 
cattle,  sheep,  or  swine,  to  be  kept  or  cared  for,  such  mechanic, 
artisan,  tradesman,  or  other  shall  have  a  lien  thereon  for  the 
just  value  of  the  labor  and  skill  applied  thereto  by  him,  and  for 
any  materials  which  be  may  have  furnished  in  the  construction 

'     'RS.  1883,  ch.  91,  S  38.  *  Annot    Slats.    1B81,   §§  8399,  8400, 

1  R.  8.  1883,  ch.  91,  j  40.  8402. 

*  Pub.  Stat.  188!,  ch.  191,  £  24. 
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or  completion  thereof,  and  for  the  keeping  and  care  of  such  ani- 
mals, and  may  retain  possession  of  the  same  until  such,  charges 
are  paid. 

When  any  person  shall  deliver  to  any  mechanic,  artisan,  or 
tradesman  any  watch,  clock,  article  of  furniture  or  jewelry,  im- 
plement, clothing,  or  other  article  of  value,  to  be  altered,  fitted,  or 
repaired,  such  mechanic,  artisan,  or  tradesman  shall  have  a  Hen 
thereon  for  the  just  value  of  the  labor  and  skill  applied  thereto 
by  him,  and  may  retain  possession  of  the  same  until  such  charges 
are  paid.1 

764.  Minnesota.3  —  Whoever  makes,  alters,  repairs,  or  bestows 
labor  on  any  article  of  personal  property,  at  the  request  of  the 
owner  or  legal  possessor  thereof,  shall  have  a  lien  on  such  prop- 
erty bo  made,  repaired,  altered,  or  upon  which  labor  has  been 
bestowed,  for  his  just  and  reasonable  charges  for  the  labor  he 
has  performed,  and  the  materials  he  has  furnished,  and  such  per- 
son may  hold  and  retain  possession  of  the  same  until  such  just 
and  reasonable  charges  are  paid  ;  and  if  they  are  not  paid  within 
three  months  after  the  labor  is  performed  or  the  materials  are  fur- 
nished, the  person  having  such  lien  may  proceed  to  sell  the  prop- 
erty by  him  so  made,  altered,  or  repaired,  or  upon  which  labor 
has  been  bestowed,  at  public  auction,  by  giving  public  notice  of 
such  sale,  by  advertisement  for  three  weeks  in  some  newspaper 
printed  and  published  in  the  county,  or,  if  there  is  none,  then 
by  posting  up  notice  of  such  sale  in  three  of  the  most  public 
places  in  the  county  three  weeks  before  the  time  of  sale ;  and 
the  proceeds  of  such  sale  shall  be  applied  first  to  the  discharge 
of  such  lien,  and  the  costs  and  expenses  of  keeping  and  selling 
such  property,  and  the  remainder,  if  any,  shall  be  paid  over  to 
the  owner  thereof.8 

1  Thii  lien  is  enforced  bj  summons  number  of  articles  were  deposited  by  plain- 
end  sale  of  (he  property  upon  judgment  (iff  with  defendant  for  storage,  tbe  charge 
in  tbe  manner  presented  in  the  statute  for  storing  to  be  Iwo  dollar)  per  month. 
given  under  the  title  Livery-Stable  Keep-  After  the  storage  for  the  first  month  had 
en,  §  664.  been  due  more  than  three  months,  the 
3  G.  8.  1891,  {  4313.  defendant  advertised  and  sold,  article  by 
*  The  right  to  sell  cesses  when  enough  article,  all  the  goods.  Enough  was  real- 
property  has  been  sold  to  satisfy  the  (zed  to  more  than  pay  the  charges  over, 
charges  that  have  been  unpaid  for  three  due  for  three  months  and  expenses  of 
months.  The  provision  as  to  satisfying  sale.  The  action  being  for  conversion, 
tbe  lien  by  sale  applies  alio  to  the  enforce-  held,  that  the  right  to  sell  ceased  as  soon 
ment  of  a  warehouseman's  lien.    A  large  as  the  sale  had  produced  enough  to  satisfy 
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766.  Mississippi.1 — All  carriages,  buggies,  wagons,  ploughs, 
or  any  other  article  constructed  or  repaired,  shall  be  liable  for 
the  price  of  the  labor  and  material  employed  in  constructing  or 
repairing  the  same ;  and  the  mechanic  to  whom  the  price  of  said 
labor  and  material  may  be  due  shall  have  the  right  to  retain 
possession  of  such  things  so  constructed  or  repaired,  until  the 
same  shall  be  paid  for;  and  if  the  same  shall  not  be  paid  within 
thirty  days,  shall  commence  his  suit  in  any  court  of  competent 
jurisdiction  ;  and  upon  proof  of  the  value  of  the  labor  and  mate- 
rials employed  in  such  repairs  or  construction,  shall  be  entitled 
to  judgment  against  the  party  for  whom  such  labor  or  materials 
were  furnished,  with  costs,  as  in  other  cases,  and  to  a  special 
order  for  the  sale  of  the  property  upon  which  the  lien  exists  for 
the  payment  thereof,  with  costs,  and  to  an  execution,  as  in  other 
cases,  for  the  residue  of  what  remains  unpaid  after  sale  of  the 
property. 

766.  New  Jersey.  —  If  the  lien  which  any  person  may  have 
upon  any  goods  or  chattels  in  bis  possession  for  labor  or  materials 
bestowed  or  employed  in  the  repair  or  construction  thereof,  and 
the  amount  due  thereon,  either  in  whole  or  in  part,  shall  remain 
unpaid  for  the  space  of  three  months  after  the  same  became  dne 
and  payable,  it  shall  be  lawful  for  the  person  baring  said  lien  to 
expose  the  same  at  public  auction,  npon  a  notice  of  said  sale  as 
provided  for.9  Persons  or  corporations  engaged  in  the  bnsinees 
of  dyeing  any  cotton,  woollen,  or  silk  yarns  or  goods ;  or  in  manu- 
facturing, spinning,  or  throwing  cotton,  wool,  or  silk  into  yarn  or 
other  goods ;  or  in  finishing  silk,  or  other  goods  of  which  silk  is  a 
part,  have  a  lien  on  the  same  for  the  work  and  labor  performed 
thereon.  The  lien  may  be  enforced  by  levy  and  sale  under  exe- 
cution.' The  lien  which  any  person  may  have  npon  any  chattel 
in  his  possession,  for  labor  or  materials  bestowed  or  employed  in 
the  repair  or  construction  thereof,  shall  be  in  no  wise  waived, 
merged,  or  impaired  by  the  recovery  of  any  judgment  for  the 

the  charges  overdue  three  months  and  ex-  (be  articles.    Jesurnn  v.  Kent,  45  Minn. 

peases  of  sale,  end  all  aiticlei  sold  after  222,  47  N.  W.  Rep.  784. 

that  were  illegallj  told;  that  it  was  for  >  R,  Code  1880,  }  1983.  ■ 

defendant  to  show  what  articles  ware  sold  *  Lawn  1889,  eh.  174. 

before  the  ri^ht  to  sell  ceased,  and,  there  *  Laws  1SSS,  eh.  17S ;  Laws   1889,  ch. 

betnft  no  evidence  to  show  that,  plaintiff  17S ;  Laws  1890,  eh.  984. 

was  entitled  to  recover  the  value  of  all 
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moneys  duo  for  such  labor  or  materials ;  and  socli  lien  may  be 
enforced  by  levy  and  sale  under  execution  upon  such  judgment.1 

767.  Now  Mexioo.1 —  All  artisans  and  mechanics  shall  have 
a  lien  on  things  made  or  repaired  by  them,  for  the  amount  due 
for  their  work,  and  may  retain  possession  thereof  until  said 
amount  is  paid;  and  a  voluntary  parting  with  the  possession  of 
the  thing  shall  be  deemed  a  waiver  of  the  Hen. 

768.  North  Carolina.8  —  Any  mechanic  or  artisan  who  shall 
make,  alter,  or  repair  any  article  of  personal  property,  at  the 
request  of  the  owner  or  legal  possessor  of  such  property,  shall 
have  a  lien  on  such  property  so  made,  altered,  or  repaired  for  his 
jnst  and  reasonable  charge  for  his  work  done  and  material  fur- 
nished, and  mny  hold  and  retain  possession  of  the  same  until 
such  just  and  reasonable  charge  shall  be  paid ;  and  if  not  paid 
for  within  the  space  of  thirty  days  —  provided  it  does  not  exceed 
fifty  dollars,  if  over  fifty  dollars,  ninety  days  —  after  the  work  shall 
have  been  done,  such  mechanic  or  artisan  may  proceed  to  sell  the 
property  so  made,  altered,  or  repaired  at  public  auction,  by  giving 
two  weeks'  public  notice  of  such  sale  by  advertising  in  some 
newspaper  in  the  county  in  which  the  work  may  have  been  done, 
or,  if  there  be  no  such  newspaper,  then  by  posting  up  notice  of 
such  sale  in  three  of  the  most  public  places  in  the  county,  town, 
or  city  in  which  the  work  may  have  been  done ;  and  the  pro- 
ceeds of  the  said  sale  shall  be  applied  first  to  the  discharge  of  the 
said  lien,  and  the  expenses  and  costs  of  keeping  and  selling  such 
property,  and  the  remainder,  if  any,  shall  be  paid  over  to  the 
owner  thereof. 

760.  Oregon.*  —  Any  person  who  shall  make,  alter,  repair,  or 
bestow  labor  on  any  article  of  personal  property,  at  the  request 
of  the  owner  or  lawful  possessor  thereof,  shall  have  a  lien  on 

1  I*w*  1SBS,  ch.  15.  surrender!  it  to  the  owner,  he  Iomi  hit 

*  Camp.  Lawe  1884,  §  1936.  Hen.    McDongall  v.  Crapon,  95  N.  C.  193. 

•  Code  1889,  £  1783.  *  Annot.  Lam  1893,  {  3883. 

Thif  if  a  self-executing  enact  mm  t,  con-  Possession  of  ihe  thing  claimed  to  e**en- 

ferring  upon  the  mechanic  or  artiiau  the  tie]  lo  support  a  lien  under  thit  etatnte. 

means  of   making  hie  claim  out  of  the  This  poneeeiou  must  be  actual  and  excln- 

propertj  by  hie  own  act,  by  sale  without  live.     It  must  be   such  a  poaeeuion  at 

any  judicial  proceeding.    But  poueasion  would  support  a  lien  al  common  law.    A 

ia  eaaential  to  give  him  the  right  to  enforce  laborer  cannot  hare  a  Hen  on  a  crop  of 

his  claim  by  aale.    If  he  ban  never  hid  wheat  for  harteeting  and  stacking  it  on 

po  aim  ion  and  cannot  get  possession,  he  the  farmer'*  land.    McDearmid  v.  Foster, 

ham  no  Ken.    II  be  repair*  a  wagon  and  14  Oregon,  417,  IS  Pac.  Rep.  813. 
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such  property  so  made,  altered,  or  repaired,  or  upon  which  labor 
lias  been  bestowed,  for  his  just  and  reasonable  charges  for  tbe 
labor  be  has  performed  and  tbe  material  he  has  furnished,  and 
such  person  may  hold  and  retain  possession  of  tbe  same  nntil 
such  just  and  reasonable  charges  shall  be  paid. 
The  lien  is  enforced  by  sale  or  after  notice.1 

770.  South  Carolina.9  —  It  shall  be  lawful  for  any  mechanic 
in  this  State,  when  property  may  be  left  at  his  shop  for  repair, 
to  sell  the  same  at  public  outcry,  to  the  highest  bidder,  after  tbe 
expiration  of  one  year  from  the  time  such  property  shall  have 
been  repaired,  and  the  same  shall  be  sold  by  any  trial  justice  of 
the  county  in  which  tbe  work  was  done :  provided  that  the  said 
trial  justice  shall,  before  selling  such  property, advertise  the  same, 
for  at  least  ten  days,  by  posting  a  notice  in  three  of  tbe  most 
conspicuous  places  in  his  township.  And  he  shall,  after  deduct- 
ing all  proper  costs  and  commissions,  pay  to  the  claimant  the 
money  due  to  him,  taking  the  receipt  for  the  name ;  after  which 
he  shall  deposit  the  said  receipt,  as  well  as  tbe  items  of  costs  and 
commissions,  with  the  remainder  of  money  or  proceeds  of  ,the 
sale,  in  the  office  of  the  clerk  of  the  court,  subject  to  the  order  of 
tbe  owner  thereof,  or  his  legal  representatives. 

771.  Tennessee.8- — Silversmiths,  lock  and  gunsmiths,  black- 
smiths, and  artisans  generally  who  do  work  for  the  public,  are 
hereby  empowered,  at  the  expiration  of  one  year  from  the  time 
of  tbe  contract  and  leaving  the  material  with  them,  or  the  article 
to  be  repaired,  if  not  claimed  or  called  for  by  the  owner  or  own- 
ers, to  sell  the  same  at  public  outcry,  after  giving  thirty  days' 
notice,  to  be  conspicuously  posted  in  three  public  places  in  the 
county  wherein  the  sale  1b  to  be  made,  one  notice  to  be  posted  at 
tbe  court-house  door. 

772.  Texas.4  —  Whenever  any  article,  implement,  utensil,  or 
vehicle  shall  be  repaired  with  labor  and  material,  or  with  labor 
and  without  furnishing  material,  by  any  carpenter,  mechanic, 
artisan,  or  other  workman  in  this  State,  such  carpenter,  mechanic, 
artisan,  or  other  workman  is  authorized  to  retain  possession  of 
said  article,  implement,  utensil,  or  vehicle  until  the  amount  due 

1  See  gene rfd  pro viji ions  for  enforcement        *  Code  1884,  j  2763. 
of  lieu,  ch.  xxii.,  infra.  *  K.  Civ.  Suis.  1888,  ails.  3184-3190. 

*  G.  S.  1882,  {  18S7. 
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on  the  same  for  repairing  by  contract  shall  be  fully  paid  off  and 
discharged. 

In  case  no  amount  is  agreed  npon  by  contract,  then  said  car- 
penter, mechanic,  artisan,  or  other  workman  shall  retain  posses- 
sion of  such  article,  implement,  utensil,  or  vehicle  until  al!  rea- 
sonable, customary,  and  usual  compensation  shall  be  paid  in  full. 

When  possession  of  any  of  the  property  has  continued  for 
sixty  days  after  the  charges  accrued,  and  the  charges  so  due  have 
not  been  paid,  it  shall  be  the  duty  of  the  persons  so  holding  said 
property  to  notify  the  owner,  if  in  the  State  and  his  residence 
be  known,  to  come  forward  and  pay  the  charges  due ;  and  on 
his  failure  within  ten  days  after  such  notice  has  been  given  him 
to  pay  said  charges,  the  persons  so  holding  said  property,  after 
twenty  days'  notice,  are  authorized  to  sell  said  property  at  public 
sale,  and  apply  the  proceeds  to  the  payment  of  said  charges, 
and  shall  pay  over  the  balance  to  the  person  entitled  to  the 
same. 

If  the  owner's  residence  is  beyond  the  State  or  is  unknown,  the 
person  holding  said  property  shall  not  be  required  to  give  the  ten 
days'  notice  before  proceeding  to  sell. 

If  the  person  who  is  legally  entitled  to  receive  the  balance  is 
not  known,  or  has  removed  from  the  State  or  from  the  county  in 
which  such  repairing  was  done  or  such  property  was  so  held,  it 
shall  be  the  duty  of  the  person  so  holding  said  property  to  pay 
the  balance  to  the  county  treasurer  of  the  county  in  which  said 
property  is  held,  and  take  his  receipt  therefor. 

Whenever  any  balance  shall  remain  in  the  possession  of  the 
county  treasurer  for  the  period  of  two  years  unclaimed  by  the 
party  legally  entitled  to  the  same,  such  balance  shall  become  a 
part  of  the  county  fund  of  the  county  in  which  the  property  was 
so  sold,  and  shall  be  applied  as  any  other  county  fund  or  money 
of  such  county  is  applied  or  used. 

Nothing  in  this  title  shall  be  construed  or  considered  as  in  any 
manner  impairing  or  affecting  the  right  of  parties  to  create  liens 
by  special  contract  or  agreement,  nor  shall  it  in  any  manner  affect 
or  impair  other  liens  arising  at  common  law  or  in  equity,  or  by 
any  statute  of  this  State,  or  any  other  lien  not  treated  under  this 
title. 

772  a.  Utah  Territory.1  —  Any  mechanic  or  other  person  who 
i  Lam  1890,  ch.  BS. 
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shall  make,  alter,  repair,  or  bestow  labor  upon  any  article  of 
personal  property,  at  the  request  of  the  owner  of  such  prop- 
erty, shall  in  like  manner  have  a  lien  upon  Bach  articles  for  his 
reasonable  charges  for  the  labor  performed,  and  for  any  mate- 
rials furnished  and  used  in  making  such  alteration,  repair,  or  im- 
provement. 

773.  Virginia.1  —  Every  mechanic  who  shall  alter  or  repair 
any  article  of  personal  property,  at  the  request  of  the  owner  of 
such  property,  shall  have  a  lien  thereon  for  his  just  and  reasonable 
charges  therefor,  and  may  retain  possession  of  Buch  property 
nntil  such  charges  are  paid. 

774.  Wieoonsin.*  ■ — Evory  mechanic  who  shall  make,  alter, 
or  repair  any  article  of  personal  property,  at  the  request  of  the 
owner  or  legal  possessor  of  such  property,  shall  hare  a  lien 
thereon  for  his  just  and  reasonable  charges  therefor,  and  may 
retain  possession  of  such  property  until  such  charges  are  paid. 

775.  Wyoming.8 — Any  mechanic  or  other  person  who  shall 
make,  alter,  repair,  or  bestow  labor  upon  any  article  of  personal 
property,  at  the  request  of  the  owner  of  such  property,  or  of  the 
materials  from  which  the  same  is  made,  shall  have  a  lien  upon  all 
such  articles  for  his  reasonable  charges  for  the  labor  performed 
and  materials  furnished  and  used  in  Buch  making,  alteration,  re- 
pair, or  improvement. 

III.  Agricultural  and  other  Laborers. 

776.  Laborers  upon  a  farm  have  no  lien  for  their  wages 
upon  the  crops  produced  unless  given  by  statute,*  or  by  spe- 
cial contract.  They  have  no  possession  of  the  crops  so  long  as 
they  are  growing ;  and  even  after  they  are  harvested  they  hare 
no  possession  if  they  are  gathered  and  stored  on  the  farmer's 
land.  Thus,  a  laborer  employed  to  cut  and  stack  wheat  on  the 
premises  has  no  such  possession  of  it  as  entitles  him  to  a  lien 
upon  it  at  common  law.6    The  laborer  has  only  a  qualified  pos- 

i  Code  1SS7,  }  5488.  that  an  employee  of  a  farmer,  to  perform 

1  AudoI.  Stats.  1889,  %  3343.    As  to  ell-  labor  upon  tbe  farm,  would  bo  entitled  to 

forcetnent,  lee  §  873.  a  lion  for  tbe  work  beecowod  id  cnltirat- 

*  It.  S.  1887,  §  1469.  log  the  land  or  harm  ting  tbe  crop,  in  tbe 

*  Hunt  v.  Wing,  10  Heisk.  139.  absence  of  a  special  contract  creating;  it, 

*  McDuarmid  v.  Foster,  11  Oregon, 417,  to  be  followed  by  an  actual  and  physical 
13  Fac.  Rep.  813.  Thayer,  J.,  delivering  chauge  of  possession  in  tbe  nature  of  a 
judgment,  aaid:    "There  could,    to  my  pledge.'' 

mind,  be  no  greater  absurdity  than  to  hold 
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AGRICULTURAL  AND  OTHER  LABORERS.      [§§  777,  778. 

session  of  the  crops  while  he  is  laboring  in  gathering  them.  While 
they  remain  npon  the  farmer's  premises,  and  are  subject  to  his 
control,  as  they  must  necessarily  be,  unless  he  has  by  contract  sur- 
rendered the  control,  he  is  in  actual  possession,  and  no  one  can 
hare  a  lien  at  common  law  upon  them.  These  acts,  providing  as 
they  generally  do  for  a  remedy  summary  in  its  character  and  con- 
trary to  the  course  of  the  common  law,  must  receive  a  strict  con- 
struction. Claimants  under  them  must  bring  themselves  strictly 
within  the  terms  of  the  acts.1 

777.  Alabama.1 — A  lien  is  created  in  favor  of  agricultural 
laborers  and  superintendents  of  plantations  upon  the  crops  grown 
during  the  current  year,  in  and  about  which  they  are  employed, 
for  the  hire  and  wages  due  them  for  labor  and  services  rendered 
by  them  in  and  about  the  cultivation  of  the  crops  under  any  con- 
tract for  such  labor  and  services  during  the  current  year  ;  which 
lien  is  subordinate  to  the  landlord's  lien  for  rent,  and  to  the  lien 
for  supplies  furnished  to  make  the  crops,  as  now  provided  by 
law." 

The  lien  is  held  to  be  waived  and  abandoned  at  the  expiration 
of  six  months  after  the  work  shall  have  been  completed,  unless 
proceedings  are  within  that  time  commenced  to  enforce  the  lien. 
The  lien  is  enforced  by  attachment.  No  greater  portion  of  the 
crop  than  is  sufficient  to  satisfy  the  claim,  with  costs  of  the  suit, 
shall  be  attached, 

778.  Arkansas.4  —  Laborers  who  perform  work  and  labor  for 
any  person  nnder  a  written  or  verbal  contract,  if  unpaid  for  the 

i  Ftonrnoy  v.  Shelton, «  Ark.  tSS.  la  tin  cue  of  a  superintendent,  if  a  por- 

■  Code  1896,  H  S078-3088.  The  lUt-  chaser  ha*  knowledge  of  hi.  employment 
ate  dot*  oot  mjnlre  that  the  contract  ahall  or  relation  to  the  owner,  end  of  the  fact 
he  eipMM.  Ita  words,  "an/  contract,"  that  the  crop,  were  raised  nnder  hii  lo- 
an comprebentiTe  enough  to  include  im-  perriaion  daring  tbe  jeer,  ha, is  charge- 
pUed  a*  wall a*  express contract*.  Giving  able  with  constructive  notice  of  the  lien, 
to  the  wordaof  tbe  statute  their  fair  and  Townaend  v.  Brooks,  76  Ala.  308;  Lomax 
plain  Import  and  Mope,  an;  contract  ia  v.  LeGrand,  60  Ala.  537. 
(trffirient  to  originate  the  lien,  which,  if  *  Dig.  1884,  eh.  96,  %%  4425-4487,  4136, 
the  labor  la  rendered,  U  unfBcient  to  create  4439. 

a  debt  or  liability.    The  lieu  maybe  baaed  It  is  provided  by  Acta  1885,  p.  73,  No. 

on  an  implied  contract.     Wilson  e.  Taj-  57,  that  the  owner  of  any  land,  booeM, 

lor,  89  Ala.  368,  8  So.   Rep.  149,  citing  boats,  or  Teasel,  shall  hare  the  right  to 

NeQaon  v.  Railroad  Co.  51  Iowa,  184, 1  withhold  one  third  of  the  amount  due  any 

R.  W.  Rep.  434  ;  1  Jones  Liens,  \  1S36.  contractor,  to  be  held  in  trust  for  any  me- 

*  Thia  lien   prevails  against  any  pur-  chmiic,  laborer,  or  other  person  to  whom 

chaser  with  notice,  actual  or  conitriictiie.  such  contractor  may  be  indebted. 
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§  778.]      mechanics',  artisans',  and  labobers'  liens. 

same,  have  an  absolute  lien  on  the  production  of  their  labor  for 
such  work.1 

Ever;  person  who  has  such  lien,  and  wishes  to  avail  himself  of 
tbe  same,  shall  make  a  sworn  statement  of  the  amount  due  after 
all  just  credits  arc  given,  to  the  best  of  his  knowledge  and  belief, 
and  the  kind  of  service,  and  for  whom  rendered,  and  materials 
furnished.  The  statement  shall  also  contain  a  list  of  land,  prop- 
erty, crops,  or  other  productions  of  his  labor  charged.  The  truth 
of  the  sworn  statement  may  be  put  in  issue,  as  in  cases  of  attach- 
ment. 

A  lien  under  this  act  is  in  full  force  and  effect  from  the  time 
the  labor  is  performed. 

Proceedings  to  enforce  this  lien  must  be  commenced  within 
eight  months  after  the  work  is  done.1  The  employer,  however, 
may  bring  the  laborer  to  settlement  before  a  proper  officer  any 
time  after  the  labor  is  performed,  by  giving  the  laborer  or  his 
agent  ten  days'  notice. 

1  This  statute  has  reference  solely  to  One  who  raises  a  crop  upon  tbe  land  of 

movable  proper! y,  and  the  labor  performed  another  for  an  agreed  share  ii  a  laborer 

thereon.    "Thai,  ordinary  farm  hands,  and  not  a  tenant,  and  is  entitled  to  a  lien. 

employed  in  the  cultivation  of  a  crop,  Burgie  e- Davis,  34  Ark.  179. 

would  have  a  lien  on  the  crop  produced  The  laborer1!  lien  given  by  this  act  n 

by  their  labor.    But  it  may  well  be  doubted  personal  and  not  assignable ;  it  mast  arias 

whether  the  laborer,  who  buil:  firea  whilst  out  of  contract;  and  the    laborer  most 

a  man  of  genius  wrote  a  poem,  would  have  bring  himself  strictly  within  the  astute, 

alien  either  npon  therbjthrnor  the  manu-  The  tint  nine  sections  apply  only  to  moi- 

sctipt,  although  he  may  hare  contributed  able  property.     The  remedy  (a  summary, 

to  the  comfort  and  convenience  of  the  poet,  and  should    be  strictly  construed.    Dane 

Thin  word  '  all,'  as  it  it  used  in  this  act,  v.  M.  O.  &  R.  R.  Railroad  Co.  37  Ark. 

is  not  to  be  construed  literally  as  giving  564  ;  Taylor  r.  Hathaway,  39  Ark.  (.97. 

to  every  laborer  a  lien  for  his  labor.    Tbe  Hay  is  the  production  of  tbe  laborer  who 

clerk  of   a  merchant  or  banker,  in  one  cute  and  rakes  the  grass,  and  he  has  a  lien 

sense  of  the  word,  is  a  laborer,  and  so  are  on  it  for  the  price  or  value  of  his  labor, 

ordinary  house  servants ;  but  they  do  not  Emerson  v.  Hedrick,  43  Ark.  363. 

come  within  the  purview  of  this  act,  be-  A  laborer  who  cultivates  land,  or  clears 

cause  they  produce  nothing  to  which  a  and  prepares  the  same  for  cnltivatioo,  is 

lien  could  attach."    Dano  v.M.  0.  i  B.  not  entitled  to  a  lien  thereonfor  his  wages. 

B.  Railroad  Co.  37  Ark.  564,  567.  The  statute  only  gives  a  lien  upon  tbe 

A  farm  overseer  is  not  a  laborer  within  production  of  his  labor.    Taylor  v.  Uath- 

the    meaning   of   this   act.     Flournoy     p.  away,  29  Ark.  597. 

She! ton,  43  Ark.  168 ;    Isbcll  r.  Dunlap,  There  is  no  lien  for  labor  performed  in 

17  S.  C.  581, 583  ;  Whitaker  v.  Smith,  SI  digging  a  well.    Guise  v.  Oliver,  51  Ark. 

K.  C.  3+0,  31  Am.  Hep.  503.  358,  II  S.  W.  Rep.  515. 

For  penalty  for  removing  property  sub-  s  For  provision!  to  enforce  the  lien,  see 

jeet  to  such  lien,  see  §  1695  of  Dig.  1881.  jj  4438-4440  of  Dig.  1884. 
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AGRICULTURAL  AND  OTHEB   LABORERS.      [§§  779-781. 

779.  Arkansas 1  (continued).  Specific  liens  in  favor  of  em- 
ployers. —  Specific  lieu  are  reserved  Upon  so  much  of  the  pro- 
duce raised,  and  articles  constructed  or  manufactured,  by  laborers 
during  their  contract,  as  will  secure  all  moneys  and  the  value  of 
all  supplies  furnished  them  by  the  employers,  aud  all  wages  or 
shares  due  the  laborer. 

When  no  written  contract  is  made,  the  employer  shall  have  a 
lien  upon  the  portion  of  the  crop  going  to  the  employee  for  any 
debt,  incident  to  making  aud  gathering  the  crop,  owing  to  such 
employer  by  such  employee,  without  any  necessity  for  recording 
any  contract  of  writing  giving  such  lien  ;  and  no  mortgage  or 
conveyance  of  any  part  of  the  crop  made  by  the  person  cultivat- 
ing the  land  of  another  shall  have  a  validity,  unless  made  with 
the  consent  of  the  employer  or  owner  of  the  land  or  crop,  which 
consent  must  be  indorsed  upon  such  mortgage  or  conveyance. 

780.  Florida.3  —  A  lien  prior  in  dignity  to  all  others  exists  in 
favor  of  any  person  performing  any  labor  in,  or  managing  or  over- 
seeing the  cultivation  or  harvesting  of  crops,  upon  the  crops  cul- 
tivated or  harvested. 

781.  Georgia.8 — Laborers  shall  have  a  general  lien  upon  the 
property  of  their  employers,  liable  to  levy  and  sale,  for  their  labor, 
which  is  hereby  declared  to  be  superior  to  all  other  Hens,  except 
liens  for  taxes,  the  special  liens  of  landlords  on  yearly  crops,  and 
such  other  liens  as  are  declared  by  law  to  be  superior  to  them.* 

Laborers  shall  also  have  a  special  lien  on  the  products  of  their 
labor,  superior  to  all  other  liens,  except  liens  for  taxes  and  special 
liens  of  landlords  on  yearly  crops,  to  which  they  Bhall  be  inferior.5 

1  Dig.  1884,  SS  4441,  445!.  Con  true  In  forms  actual  manual  labor  (or  his  cui- 
for  a  longer  period  than  one  month  must  ployer,  ia  entitled  to  a  laborer's  lien  on  the 
be  signed,  witnessed  by  two  witnesses,  or  property  of  the  latter, 
acknowledged.  The  contract  does  not  at-  Bnt  though  a  contractor  may  be  a  me- 
fect  third  persons  unless  a  copy  of  it  is  filed  chunic,  if  he  doea  not  perform  manual  tu- 
rn the  recorder's  office.  bor,  be  in  not  entitled  to  a  laborer's  lien 

*  R.8.  189!,  §1733.  under  this  statute.    Adams  v.   Goodrich, 

'  Code  188!,  {{  197-1-1 976.  55   Ga.  S33  ;  Savannah    S>  Charleston  R. 

The  word  laborer  h  used  in  the  statute  R.  Co.  v.  Callahan,  49  Ga.  506. 

means  one  engaged  In  mannnl  labor,  and  *  General  laborers'  liens  under  this  stat- 

not  one  wboae  employment  is  associated  nte  take   precedence  over  ordinary  mort- 

Kith  mental  labor  and  skill,  as  a  clerk  for  gages  although  the  mortgages  were  made 

instance.    Hinton  v.  Goods,  73  Ga.  233  ;  prior  to  the  contracts  for  labor.    Allred  i>. 

Ricks  c.  Redwine,  73  Ga.  973  ;  Richard.  Ilaile,  84  Ga.  570,  10  S.  E.  Rep.  1095. 

eon  r.  Langsrou,  H8  Ga.  658.  s  A  laborer  has  a  special  lien  on  partic- 

A  laborer,  though  a  mechanic,  who  per-  ular  property,  and  also  a  general  lien  on 
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Liens  of  laborers  shall  arise  upon  the  completion  of  their  con- 
tract of  labor,  bat  shall  not  exist  against  bond  fide  purchasers  with- 
out notice,  until  the  same  are  reduced  to  execution  and  levied  by 
an  officer;  and  each  liens  in  conflict  with  each  other  shall  rank 
according  to  date,  dating  each  from  the  completion  of  the  contract 
of  labor.1 

782.  Louisiana.1 — The  following  debts  to  agricultural  labor- 
ers are  privileged :  — 

The  appointments  or  salaries  of  the  overseer  for  the  current 
year,  on  the  crops  of  the  year  and  the  proceeds  thereof ;  the  wages 
of  laborers  employed  in  working  the  same,  on  the  crops  of  the 

■U  the  property  of  his  employer,  for  work  out  notice,  yet  it  ii  held  thit  they  tike 

done,  and,  if  properly  asserted,  it  will  dace  precedence  of  mortgages,  tbongli  the  hold, 

from  the  completion  of  the  work.    But  in  era  took  them  in  good  faith  and  without 

order  to  receive  the  advantage  of  ihia  lien,  notice.    Lengtton  e.  Anderson,  69  G».  63. 

it  mnat  be  forecloeed  u  provided  by  law,  A  distress  warrant,  levied  before  the 

and,  at  to  realty,  recorded.  work  for  which  tbe  Hen  wu  claimed  fa 

Where  a  laborer  neither  recorded  nor  completed,  takes   precedence.     Higfat  c. 

forecloeed  his  lien  aa  each,  bat  brought  Fleming,  74  Ga-  592. 

complaint  on  an  open  account  for   the  Upon  a  summary  proem  to  enforce  a 

amonnt  due  htm,  and  recovered  judgment,  laborer's  lien  for  wages,  the  defendant  can- 

hia  claim  waa  poatponed  to  judgments  jn-  not  set  op  by  way  of  set-oH  a  negotiable 

nior  to  the  performance  of  ihe  work,  bnt  note  of  the  laborer,  bought  up  by  the  em- 

senior  to  (he  date  of  his  judgment.    That  plover  after  the  contract  of  hiring,  in  the 

a  laborer  desires  to  chum  •  general  lien  on  absence  of  any  request  or  encouragement 

all  the  property  of  bis  employer,  and  is  on  the  part  of  the  laborer  to  make  the 

unable  to  describe  such  property  ipedfl-  purchase,  or  of  any  promise  to  allow  tbe 

csjlj,  does  not  relieve  htm  from  asserting  note  as  payment  or  as  set-off.    When 

hii  lien  and  enforcing  it  as  such.    It  does  tbe  claim  in  setoff  arises  out  of  irantse- 

□ot  natter  that  ha  might  be  compelled  to  tions  wholly  disconnected  with  the  labor 

enforce  his  lien  on  the  personally  of  bis  oi  the  wages,  It  is  thought  to  be  a  defence 

employer  in  one  action  and  on  tbe  realty  not  contemplated  by  the  provisions  of  the 

in  another.    Love  d.  Cox,  68  Qa.  £69.  coda  relating  to  the  enforcement  of  liens. 

The  lien  mnst  be  established  by  judg-  Fuller  e.  Kitchens,  57  Ga.  166. 

merit,  and  process  must  issue  upon  the  If  a  laborer  be  employed  by  hia  creditor 

judgment,   before   he  can    claim   money  the  amount  dne  him  for  his  wages  will  be 

arising  from  the   sale  of  property  nnder  applied  in  payment  of   his  debt,  in  (be 

sn  execution  in  favor  of  another  party,  absence  of  any  express  agreement  that 

Cn  mining  c.  Wright,  73  Ga.  767.  they  shall  not  be  so  applied.    If  after  the 

One  who  furnishes  labor  for  raising  a  hiring  the  employer  makes  advances  in 

crop  on  shares  may  recover  his  share  by  money  or  property  to  the  laborer,  in  tbe 

foreclosure  of  bis  lien  a*  a  laborer.     His  absence  of  a  stipulation  to  tbe  contrary, 

part  of  the  crop  ii  In  tbe  nature  of  wage*,  inch  advances  are  applied  to  the  payment 

McElmnrray  v.  Turner,  86  Qa.  316,  IS  8.  of  the  claim  for  wage*.    Fuller  a.  Kiich- 

E.  Rep.  359.  ens,  57  Ga.  269,  per  Bleckley,  J. 

'  While  theae  liens  by  the  terms  of  tbe  '  R.  Civ.  Code,  art.  3217 ;  Rev.  Laws 

statute  yield  to  bend  fide  purchaser*  with-  IBM,  (f  MB 73  3873 ;  Acta  1886,  No.  SI. 
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AOWCULTUIAL  AND  OTHEE   LABOURS.  [§  788. 

year,  and  on  overythiug  which  serves  to  the  working  of  the 
farm.1 

The  privileges  granted  to  the  overseer,  the  laborers,  the  fur- 
nishers of  supplies,  and  the  party  advancing  money  necessary  to 
carry  on  any  farm  or  plantation,  are  concurrent,  and  shall  not  be 
divested  by  any  prior  mortgage,  whether  conventional,  legal,  or 
judicial,  or  by  any  seizure  or  sale  of  the  land  while  the  crop  is  on 
it.  The  privileges  granted  on  crops  shall  be  ranked  in  the  follow- 
ing order  of  preference,  viz. : a  — 

First.  Privilege  of  the  laborer. 

Second.  Privilege  of  the  lessor. 

Third.  Privilege  of  the  overseer. 

-783.  Mississippi.8  —  Every  employer  shall  have  a  lien  on  the 
share  or  interest  of  his  employee  in  any  crop  made  under  such 
employment,  lor  all  advances  of  money,  and  for  the  fair  market 
value  of  all  other  things  advanced  to  him,  or  any  one  at  his 
request,  for  supplies  for  himself  and  his  family  and  business,  dur- 

1  The  privilege,  "on  everything  which  overseer  Ii  not  within  either  of  these 
serves  to  th«  working  of  the  farm,"  is  cod-  classes,  and  is  not  entitled  to  ■  lieu.  Hester 
■trued  to  apply  only  to  loch  (hinge  as  ».  Allen,  S3  Mist.  162. 
serve  to  the  working  of  the  firm  hut  do  As  regards  the  nature  of  the  indebted- 
nut  conrtitate  a  put  of  the  farm  itself;  nesj  for  which  the  lien  may  be  created, 
that  Is,  to  movables  bj  nature  and  ilesii-  it  is  clear  that  there  can  be  no  lien  for  a 
nation, — moTables  serving  to  the  working  debt  which  has  no  relation  to  agriculture, 
of  the  farm,  bnt  not  belonging  to  the  or  to  supplies  for  the  family.  But  where 
owner.  Rogers  v.  Walker,  2*  Fed.  Rep.  a  farmer  has  in  good  faith  taken  up  the 
344.  goods  on  the  faith  of  the  lien,  and  it  is 
1  In  the  distribution  of  the  proceeds  of  qnestioned  whether  tbiaarticle  orthatfalls 
m.  plantation  sold  to  satisfy  a  mortgage,  within  the  law,  there  ought  to  be  evidence 
upon  the  intervention  of  laborers  claiming  that  the  things  were  not  needed  for  farm 
•  lien, there  ma;  be  twofnnds.a  crop  fund  purposes,  or  that  they  are  of  such  nature 
and  a  plantation  fond.  On  the  crop  fund  of  themselves  as  to  be  unlit  for  that  use,  in 
there  i>.  first,  the  laborer's  lien ;  and,  sec-  order  to  defeat  the  lien.  Where  e  planter 
ond,  the  factor's  Hen.  On  the  plantation  pays  his  laborers  for  wages  in  goods  ob- 
f  nod,  to  the  extent  of  the  mnles,  etc.,  the  tained  from  a  merchant,  the  latter  would 
inaiim,  qui  prior  tit  tempore,  potior  etl  jure,  have  a  lien  for  them,  whether  the/  were  of 
is  applicable.  Rogers  u.  Walker,  94  Fed.  the  class  embraced  in  the  provisions  of  the 
Rep.  344.  statute  or  not;  for  it  would  be  the  same 
*  R.  Code  I860,  JJ  1360-1363.  as  advancing  money  to  par  the  wages  of 
These  ststutes  are  intended  only  to  give  the  laborers,  and  the  statute  gives  a  lien 
liens  upon  the  crops,  and  to  provide  means  for  this.  Herman  t>.  Perkins,  52  Miss. 
for  the  enforcement  of  the  same  between  B13. 

th«  classes  enumerated,  namely,  the  em.  A  person  employed  to  do  general  work 

plover  and  employee,  tbe  landlord  and  his  on  a  plantation,  wbo  assists  in  gathering  a 

tenant,  or  the  cropper  on  shares  and  tbe  crop,  is  entitled  to  this  lien,     Lumhley  v. 

■supply -man  and  tbe  part;  supplied.    An  Thomas,  65  Mies.  97,  5  Go.  Rep.  833. 
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§  784.]       mechanics',  ahtisahs',  and  larobirs'  lieks.^ 

ing  the  existence  of  such  employment,  which  lien  each  employer 
may  offset,  recoup,  or  otherwise  assert  and  maintain,  according  to 
the  exigency ;  and  every  employee,  laborer,  cropper,  part  owner, 
or  other  person  who  may  aid  by  his  labor  to  make,  gather,  or 
prepare  for  sale  or  market  any  crop,  shall  have  a  lien  on  the  inter- 
est of  the  person  who  contracts  with  him  for  such  labor,  for  fail 
wages,  or  share  or  interest  in  such  crop,  whatever  may  be  the 
kind  of  wages  or  the  nature  of  such  interest ;  and  such  liens  shall 
be  paramount  to  all  liens  or  incumbrances  or  rights  of  any  kind 
created  by  or  against  the  person  so  contracting  for  such  assist- 
ance, except  the  lien  of  the  lessor  of  the  land  on  which  the  crop  is 
made  for  rent,  and  supplies  famished,  as  provided  in  the  act  io 
relation  to  landlord  and  tenant.1 

Said  liens  shall  exist  by  virtue  of  the  relation  of  the  parties  as 
employer  and  employee,  and  without  any  writing  or  recording. 

784.  North  Carolina.*  —  Personal  property  is  subject  to  a  lien 
for  the  payment  of  all  debts  contracted  for  work  done  on  the  same. 
The  lien  for  work  on  crops  or  farms  is  preferred  to  every  other 
lien  or  incumbrance  which  attached  upon  the  property  subsequent 
to  the  time  at  which  the  work  was  commenced.8 

1  Such  lien  is  superior  to  ■  mortgage  of  After  inch  waiver,  a  sale  by  the  laborer  of 

the  crop  executed  after  the  passage  of  this  his  interest  in  the  crop  pence  only  men 

net-    The  mortgagor  in  such  case  ha*  ihe  intereit  as  the  laborer  had  after  his  waiter, 

right  to  employ  laborers,  and  thereby,  by  and  his    vendee  cannot  protect   himself 

operation  of  law,  to  create  the  lien  in  their  from  the  waiver  on  thn  ground  thai  lie  did 

behalf,  although  such  employment  be  sub-  not  know  of  it.    The  purchaser  ia  bound 

sequent  to  the  execution  of  the  mortgage,  to  inform  himself  of  the  facta,  and  on 

Buck  a.  Paine,  SO  Miss.  648.  claim  no  better  right  than  the  laborer 

The  lien  ia  also  paramount  to  a  mort-  himself.    Buck  n.  Payne,  BO  Mini.  648. 

gage  of  the  crop  made  fur  auppliea  fur-  A  mortgage  of  the  crop,  made  before 

niahed  to  enable  the  farmer  to  make  the  the  passage  of  the  act  creating  liens  ia 

crop,  though  the  mortgage  Was  made  before  faror  of  laborers,  la  a  vested  right,  by  cos- 

the  laborer  was  employed  and  was  duly  tract,  which   ia   paramount  to  any  lieu 

recorded,  and  the  contract  with  the  laborer  under  such   statute.    Leak  v.  Cooke,  11 

was  verbal  only.    The  lien  is  implied  by  Hiss.  T99. 

law.    It  requires    no  writing,  and  rests  *  Code  1883,  BJ  1781, 1788,  1796, 

spoil  no  record  to  uphold  it.    Buck  v.  '  See  Warren  e.  Woodard,70  N.C.3SS- 

Payne,  S3  Miss.  171 ;  Leak  v.  Cooke,  SS  Thus  it  ii  preferred  to  a  subsequent  sgri- 

Hist.  799;  Herman  v.  Perkins,  53  Hiss,  cultural  lien.    Rouse  *.  Wootea,  104  N.  C. 

813.  214,  10  S.  E.  Rep.  190;  $407. 

The  laborer  may  waive  his  implied  lien  An  overseer  Ii  not  entitled  to  a  laborer1* 

in    favor    of   tbe    mortgagee,    and    thus  lien  for  bis  wages  opon  thecropor  landef 

make   the  mortgage  paramount   to    the  his  employer  over  which  he  has  Mperis- 

lien.     Whether  he  ha.  done  so  verbally  or  tendence.     Whttaker  n.  Smith,  81  M.  0. 

by  his  act,  ia  a  question  for  the  jury.  340,  SI  Am.  Rep.  SOS. 
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AGRICULTURAL  AMD  OTHEB   LABORERS.      [§§  785-786  a. 

Whenever  servants  and  laborers  in  agriculture  shall  by  their 
contracts,  orally  or  in  writing,  be  entitled  for  wages  to  a  part  of 
the  crops  cultivated  by  them,  such  part  shall  not  be  subject  to 
sale  under  executions  against  their  employers,  or  the  owners  of 
the  land  cultivated. 

785.  South  Carolina.1 — Whenever  laborers  are  working  on 
shares  of  a  crop,  or  for  wages  in  money,  or  other  valuable  consid- 
eration, they  shall  have  a  prior  lien  upon  said  crop,  in  whoseso- 
ever hands  it  may  be.  Such  portion  of  the  crop  to  them  belong- 
ing, or  such  amount  of  money  or  other  valuable  consideration 
due,  shall  be  recoverable  by  an  action  in  any  court  of  competent 
jurisdiction. 

786.  Tennessee.3 — Whenever  any  person  shall  perform  any 
labor,  or  render  service  to  another  in  accordance  with  a  contract, 
written  or  verbal,  for  cultivating  soil,  and  shall  produce  a  crop, 
he  shall  hfcve  a  lien  upon  the  crop  produced,  which  shall  be  the 
result  of  his  labor,  for  the  payment  of  such  wages  as  were  agreed 
upon  in  the  contract.8 

This  lien  shall  exist  three  months  from  the  fifteenth  day  of 
November  of  the  year  in  which  the  labor  is  performed,  and  shall 
be  enforced  by  execution  or  attachment,  as  landlords'  lienB  are 
enforced. 

786  a.  Washington.1  —  Any  person  who  shall  do  labor  upon 
any  farm  or  land  in  tilling  the  same,  or  in  sowing  or  harvesting 
or  thrashing  any  grain,  as  laborer,  contractor,  or  otherwise,  or 
laboring  upon,  or  securing  or  assisting  in  securing  or  housing  any 
crop  or  crops  sown,  raised,  or  thrashed  thereon  during  the  year 
tn  which  said  work  or  labor  was  done,  such  person  shall  have  a 
lien  upon  all  such  crops  as  shall  have  been  raised  upon  all  or  any 
of  such  laud,  for  each  work  or  labor. 

The  claim  mnat  be  in  detail,  specifying  entire  crop.  The;  mast  show  that  the 
tho  labor,  the  time  thereof,  and  the  farm  on  portion  attempted  to  be  subjected  ja  the 
which  h  wa»  performed.  Cook  o.  Cobb,  product  of  their  labor,  and  then  can  oulj 
101  N.  C.  68,  7  S.  B.  Rep.  700.  subject  their  stipulated  part  of  such  per. 

1  G.  8.  1882,  55  2083,  2403.  lion  to  their  lien.    HoDtc  Wing,  lOHeUk. 

An  overseer  is  not  an  agricultural  la-    139. 
borer.     I»beII  e.  Donlap,  IT  S.  C.  381.  *  6.  S.  1891,5  1695.    Pot  enforcement, 

*  Cods  1882,  S§  2771,  2772.  see  §  839  a.     Ilogne  o.  Sheriff,  1  Wash.  T. 

■  Laborer*  upon  a  farm,  who  stipulate     193. 
for  a  ahara  of  the  crop  In  lien  of  wages,        An  employer  cannot  claim  a  lien  covei- 
cannot,  aa  ag-ainat  third  persons  who  hare    ing  the  labor  of  other  persons  than  hirci- 
a  fixed  lien,  aa  hj  mortgage,  npon  a  por-    eelf.    Mohr  v.  Clark,  3  Waah.  T.  140,  19 
tiou  of  the  crop,  subject  inch  portion  to    Pac.  Hep.  28. 
the  payment  of  their  claims  agmuut  the  515 
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CHAPTER  XVI. 

PABTNI5BSHIP  LIENS. 

787.  JOaoh  member  of  a  partnership  has  an  equitable  lien 
on  the  partnership  property  for  the  balance  of  account  between 
himself  and  his  copartners,  which  he  may  enforce  as  against  them, 
and  all  persons  claiming  under  them,  in  their  individual  capacity.' 
The  partnership  property  belongs  to  the  partnership,  and  not  to 
the  individuals  of  whom  the  partnership  is  composed.  It  is  the 
right  of  each  individual  member  of  the  partnership  to  require  that 
the  partnership  property  shall  be  applied  to  the  payment  of  the 
partnership  debts.  The  share  of  each  member  is  bis  share  of  the 
surplus  remaining  after  the  settlement  of  all  the  firm's  debts  and 
accounts.  The  lien  covers  a  partner's  account  as  made  up  in  the 
partnership  dealings;  but  it  does  not  cover  an  individual  debt 
due  from  one  partner  to  the  other.* 

i  Garbett  c.  Veale,  S  Q.  B.  WS ;  Fits-  the  share*  of  the  other  partners  for  this 

p«trick  v.  Fltuiuagan,  106  D.  8.648;  Cue  purpose,  and  for  the  payment  of  the  gen- 

v.  Beauregard,  99  U.  8.  1 19,  per  Strong,  erai  balance,  if  an y,  doe  to  him. 

J. ;   Kirbj  e.  Schoonmaker,  3  Barb.  Ch.  Property,  whether  real  or  personal,  ac- 

46, 49  Am.  Dec.  160;  Saunders  i>.  Reilly,  6  quired  with  partnership  foods,  is  preEdtncd 

N.  T.  St  Rap.  «52,  59  Am.  Rep.  471;  to  be  partnership  property.    Cal.  JJ140S, 

Evans  P.  Bryan,  95  N.   C.   174,  G9  Am.  2406,  of  Civ,  Code;  Dak.  ft,  1411,1411, 

Rep.  2S3  ;  Freeman  v.  Stewart,  41   Mis*,  of  Civ.  Code. 

138;  Fierce  v.  Jackaon,  6  Man.  24S;  Each  member  of  a  mining  partnership 
Gibson  v.  Stevens,  7  N.  H.  352;  Chris-  has  a  lien  on  the  partnership  property  for 
tian  v.  Ell)*,  I  Grait.  396 ;  Miller  v.  Price,  the  debts  doe  the  creditors  thereof,  and 
20  Wis.  117;  Ruop  p.  Herron,  15  Neb.  for  money  advanced  by  him  for  its  me. 
73,  17  N.  W.  Rep.  353 ;  Matlock  t.  Mat-  This  lien  exists  notwiths landing  there  is 
lock,  G  Ind.  403 ;  Dunham  v.  Henna,  IS  an  agreement  among  the  partner*  that  it 
Ind.  270;  Filcher's  Succession,  39  La.  malt  not.  CaL  §  2514  of  Civ.  Code. 
Ann.  36!,  1  So.  Rep.  929;  Doryea  v.  This  lien  may  exist  in  favor  of  one 
Burt,  28  Cat.  669;  Hodges  v.  Holeman,  1  partner,  although  the  partnership  prop- 
Dana,  60.  ertj  Is  in  the  actual   possession  of  the 

California,  North  Dakota,  and  South  Da-  other.     Morganstem    v.  Thrift,  66  CaL 

JtotS :  Each  member  of  a  partnership  may  977. 

require  its  property  to  be  applied  to  the  '  Evans  it.  Bryan,  95  N.  C,  174,  59  Am. 

discharge  of  its  debts,  and  ha*  a  lien  upon  Rep.  233. 
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PARTNERSHIP   LIENS.  [§§  788,  789. 

788.  A  creditor  of  a  partnership  has  no  equitable  lien 
upon  its  effects  in  the  first  instance  to  compel  their  application 
to  the  payment  of  partnership  debts.  Each  member  of  a  part- 
nership has  a  right  to  require  the  application  of  the  joint  prop- 
erty to  the  payment  of  the  joint  debts,  before  any  portion  can 
be  diverted  to  the  individual  debts  of  the  separate  partners.1 
But  a  partnership  creditor  has  no  specific  lien,  legal  or  equitable, 
upon  the  joint  funds,  any  more  than  any  individual  creditor  has 
upon  the  private  estate  of  his  debtor.  This  has  been  the  settled 
doctrine  on  this  subject  since  Lord  Eldon's  decision  in  1801  of  the 
case  of  Ex  parte  Ruffin.*  A  creditor  of  a  partnership  has,  as  a 
general  rule,  no  direct  lien  upon  the  partnership  property  until 
he  acquires  it  by  legal  process,  that  is,  by  the  levy  of  an  attach- 
ment or  of  an  execution.  His  indirect  or  quasi  lien  is  derived 
from  the  lien  or  equity  of  the  individual  partners.  It  is  practi- 
cally a  subrogation  to  the  lien  of  the  individual  partners.  If  the 
partners  are  not  themselves  in  a  condition  to  enforce  an  equitable 
lien  upon  the  partnership  property,  the  creditors  of  the  partner- 
ship cannot  enforce  a  lien  derived  from  them,  or  from  one  of 
them.8  The  equity  of  the  partnership  creditor  continues  so  long 
as  the  equity  of  the  individual  partner  continues,  and  no  longer. 

789.  It  is  only  through,  the  operation  of  administering  the 
equities  between  the  partners  themselves  that  the  Joint  cred- 
itors have  the  benefit  of  a  quasi  lien  upon  the  partnership  prop- 
erty.1    These  equities  can  be  asserted  only  through  the  action  of 

1  Ex  parte  Raffia,  6  Vm.  119;  Taylor        *  Fitipatrick  v.  Flannagan,  106  U.  S' 

o.  Fields,  4  Tea.  396 ;  Ex  pari*  Kiog,  IT  648;  Cue  v.  Beauregard,  99  U.  S.  119  ; 

Tea.  115;  Campbell  e.  Mullen,  2  Swanit.  Bank  of  Kentucky  v.  Heradon,   1  Bush, 

551 ;  Fitipatrick  v.  Flannagao,  106  U.  S,  359,  89  Am.  Dec  630. 
648,  per  Matthewi,  J.  *  Story  Part.  }  360 ;  Cue  v.  Beaura- 

OouHatint:  Allen  v.  Center  Valley  gard,  99  U.  8.  119,  101  U.  8.  688;  Fin- 
Co.  SI  Conn.  ISO,  54  Am.  Dee.  333.  patrick  r.  Flanuagan,  106  U.  S.  648 ;  la 

Indiana  ;  M'Donald  ■>.  Beach,  2  Blackt.  re  Lloyd,  23  Fed.  Rep.  90;  Woodmaneie 

55.  n.  Holcomb,  34  Kani.  35, 7  Pae.  Rep.  603 ; 

Xismaeippi:   Freeman   v.   Stewart,  41  Allen  v.  Griuom,  90  N.  C.  90 ;  Philips  p. 

Hub.  138.  Treaerant,  67  N,  C.  8T0 ;  Burns  r.  Harris, 

Saw  York :  Saunders  v.  Reilly,  6  N.  T.  67  N.  C.  140 ;  Gallagher'*  Appeal  <Pa.), 

St.  Rep.  459,  25  Cent  L.  J.  201  ;  NicolJ  n.  7  Atl.  Rep.  237  ;  Coover'i  Appeal,  29  Pa. 

Mamford,  4  Johoa.  Ch.  583.  St.  9,70  Am.  Dec.  149;  York  Co,  Bank'* 

jTcrtk  Carolina:  Phillips  ».  Trezevant,  Appeal,  32  Pa.  Si.  446;  Baker's  Appeal, 

67  N.  C.  370.  21  Pa.  St.  76 ;  McNutt  v.  Serayoorn,  39 

OUo :  G  win   u.   Sclby,   5  Ohio  St.   96  ;  Pa,  St.  269 ;  Rice  v.  Barnard,  20  Vt,  4T9, 

Sigler  b.   Knox  Co.   Bank,  8    Ohio   St.  I  Am.  Dec  54;  Wilcox  v.  Kellogg,  11 

511;  Wilcox  v.  Kellogg,  11  Ohio,  394.  Ohio,  394;  Day  v.  Wetherby,  S9  Wis. 
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§  790.]  PABTHEBSHIP   LIKHS. 

the  partners,  or  of  one  of  them,  or  through  the  insolvency  of  the 
firm,  which  puts  the  property  into  the  custody  of  the  law,  or 
through  the  death  of  one  partner,  which  devolves  the  settlement 
of  the  partnership  affairs  upon  the  survivor.  Simple  contract 
creditors  of  the  partnership  have  no  lien  upon  its  property  until 
it  is  acquired  by  process  of  law,  or  the  property  has  passed  in 
cuttodia  legtt.  The  partnership  creditors  have  what  is  termed  a 
quasi  lien  upon  the  partnership  property,  but  this  does  not  exist 
independently  of  tbe  partners.  "  The  partners  have  the  lien, 
and  especially  the  solvent  ones,  and  have  a  right  to  insist  that 
the  joint  funds  shall  pay  tbe  joint  debts,  and  in  this  way,  and 
by  enforcing  the  equities  or  lien  of  the  partners,  the  creditors  of 
tbe  partnership  come  to  their  rights,  whatever  they  are,  and  thus 
these  rights  are  '  worked  out,'  as  the  authorities  say."  * 

A  simple  contract  creditor  of  a  partnership  can  enforce  his 
equity  only  when  the  partnership  property  is  within  the  control 
of  the  court,  and,  in  the  course  of  administration,  brought  there 
by  proceedings  in  bankruptcy  or  insolvency,  or  by  an  assignment 
for  the  benefit  of  creditors,  or  by  the  creation  of  a  trust  in  some 
other  way.  Neither  the  partners  nor  the  creditors  of  the  part- 
nership have  any  specific  lien,  nor  ia  there  any  trust  that  can  be 
enforced  until  the  property  has  passed  in  cuttodiam  Ifgi*? 

790.  If  there  be  no  joint  property  there  oan  be  do  equity 
in  favor  of  Joint  creditors.8  Thus,  where  two  persons  entered 
into  partnership  under  an  agreement  that  one  should  have  the 
exclusive  ownership  of  the  property  until  tbe  other  should  con- 
tribute a  certain  sum  of  money,  and  before  he  did  this  a  separate 
creditor  of  the  other  partner  levied  an  execution  upon  the  prop- 
erty, and  afterwards  a  joint  creditor  levied  upon  the  same  goods, 
it  was  held  that  the  separate  execution  creditor  was  entitled  to 
the  preference  acquired  by  priority  of  seizure.     The  property  was 

363  ;  Schratdlapp  it.  Came,  S5  Mill.  597,  I  Alien  v.  Center  Valley  Co.  SI  Conn. 

30  Am.  Rep.  530 ;  White  ».  Pariah,   20  130,  135,  per  Church,  C.  J.,  54  Am.  Dec. 

Tex.  688;   Hawk  Eye  Woollen  Mills  v.  S33. 

Conk]  in,  26  Iowa,  422;  Poole  v.  Seney,  *  FitzpUrick  c.  Flannagan,   IOC  IT.  S. 

66  Iowa,  503,  34  N.  W.  Rep.  ST ;  Jones  t.  648 ;  Cast  p.    Beauregard,  99  0.  8.  119, 

Lank,  S  Met.  356 ;   Whitehead  r.  Chad-  per  Strong,  J. ;  Saunders  v.  Reilly,  *  N. 

well,  S  Dnv.  432  ;  Bank  of  Kentucky  t>.  T.  451 ;  Austin  v.  Sdigmaii,  18  Fed.  Rep. 

Herndon,  1   Rush,  359,  89  Am.  Dec  630  ;  519. 

Freeman  v.  Stewart,  41  Miss.  139.    See,  *  Case    e.   Beanregard,  99  TJ.  S.  119; 

however,  Menagh  v.  Whit  well,  52  N.  Y.  Senile  Appeal,  115  Pa.  St.  141,  T  All. 

146, 11  Am.  Rep.  6B3.  Rep.  668. 
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§  792.]  PABTKEE5HIP    LIENS. 

Of  a  firm  consisting  of  five  members  two  withdrew,  assigning 
their  interests  to  the  remaining  three,  who  agreed  to  pa;  the 
debts  of  the  firm.  Some  time  afterwards  one  of  the  remaining 
three  gold  his  interest  to  the  remaining  two  partners.  The  lat- 
ter, after  contracting  debts,  made  an  assignment  of  their  partner- 
ship property  to  pay  the  debts  of  the  last  partnership.  It  was 
held  that  the  creditors  of  the  first  and  second  partnerships  had  no 
right  to  claim  any  portion  of  the  property  assigned  for  the  benefit 
of  the  creditors  of  the  last  partnership.1 

792.  One  member  of  a  partnership  may,  with  the  concur- 
rence of  his  copartner,  transfer  in  good  faith  his  interest  in 
the  firm  to  any  individual  creditor,  and  a  simple  contract  cred- 
itor of  the  firm  cannot  maintain  a  bill  to  subject  the  property  to 
the  payment  of  his  debt,  althongh  both  the  firm  and  the  individ- 
ual members  of  it  were  insolvent  at  the  time  of  such  transfer.1 
The  transfer  converts  the  partnership  property  into  property  held 
in  severalty,  or  at  least  operates  to  terminate  the  equity  of  any 
partner  to  require  the  application  of  the  partnership  property  to 
the  payment  of  the  joint  debts.  The  partnership  creditor  can 
sustain  such  bill  only  upon  proof  that  the  transfer  was  fraudu- 
lent. He  has  no  Bpecific  claim  upon  the  property,  and  there  is 
no  trust  in  his  behalf  which  a  court  of  equity  can  enforce. 

But  a  sale  and  transfer  by  one  partner,  without  the  assent  and 
concurrence  of  his  copartner,  of  all  his  interest  in  the  partner- 
ship property  to  a  trustee,  to  pay  all  his  individual  and  partner- 
ship debts,  does  not  divest  or  defeat  the  implied  lien  of  the  other 

Id  a  few  cases,  however,  it  has  bean  Holcomb,  SI  Kaas.  35;  Schmidlapp  r. 
held  that  if  one  partner  buys  ont  his  co-  Currie,  55  Miss.  997,  30  Am.  Hep.  530. 
partners,  agreeing  to  pay  the  debts  of  the  Some  authorities  hold,  however,  that  if 
firm,  the  partnership  property  remain*  the  firm  ii  insolvent  at  the  time  of  such 
bound  for  the  firm  debts  ;  and  the  lien  of  payment  or  transfer,  it  ia  fraudulent  and 
the  Arm  creditors  npon  inch  property  is  void  na  to  existing  creditors  of  the  firm, 
preferred  to  the  lien  of  an  individual  cred-  and  will  be  set  aside  under  insolvency  pro 
itor  of  auch  remaining  partner,  though  the  ceedings,  or  at  the  snit  of  a  creditor  who 
lien  of  the  latter  first  attached.  Conroy  has  obtained  a  judgment  against  the  firm. 
v.  Woods,  13  Cal.  628,  73  Am.  Dec.  605;  Good  bar  e.  Cary,  16  Fed.  Rep.  316  ;  Wii- 
Sedam  c.  Williams,  4  McLean,  51 ;  Bow-  son  v.  Robertson,  81  N.  Y.  587,  589  ;  He- 
man  v.  Spalding  (Ky.),  3  S.  W.  Rep.  nagh  if.  WhitweU,  58  M.T.  146,  11  An. 
911-  Rep.  683;  Ransom  v.  Van  Deventex,  41 

1  Baker's  Appeal,  21  Pa.  St.  78.  Barb.  S07.    See  Saunders  e.  Bolly,  6  5. 

1  Ceae  t>.  Beauregard,  99  U.  S.  119,  101  T.45I;  Patterson  u.  Beaton,  JO  Iowa,  689, 

V.  S.  688 ;  Fhipatrick  v.  Flannagan,  IOC  28  N,  W.  Rep.  598 ;  Keith  c.  Fink,  47  lit 

U.  S.  648,  l  S.  CL  36fl ;  Woodmanaie  v.  272. 


CHAPTER  XVIL 

seller's  lien  for  purchase-money. 

L  Nature  and  extent  of  the  lien,  800-  IV.  When  teller  estopped    bj  a  male, 

605.  841-849. 

II.  Possession  essential  to  fti  existence,  V.  When  lien  waived  bj  giving  credit, 

806-830.  840-856. 
III.  What  change  of  possession  destroys 
It,  831-8+0. 

I.  Nature  and  Extent  of  the  Lien. 

800.  A  seller  of  goods  has  a  lien  upon  them  for  the  price, 

so  Ions  as  they  remain  in  his  possession  and  the  purchaser 

neglects  to  pay  the  price  according  to  the  terms  of  sale.1    "  A 

l  Parka  v.  Hall.  1  Pick.  106  ;  Home  v.  property  wai  pledged  to  him  for  the  pricf . 
Sherman,  106  Mans.  430,  per  Colt,  J. ;  1  Codes  and  Stats.  Csi.  1885,  (  .104 9  of 
Haskins  v.  Warren,  115  Mass.  S14,  per  Civ.  Code;  R.  S. Idaho  1887,(  9443;  It- 
Wells,  J.;  Wan  Hirer  R.  R.  Co.  o.  Vib-  Codes  Dak.  1883,  §  180+  of  Civ.  Code; 
bard,  114  Hans.  44T;  Clark  e.  Draper,  19  Okl.  Comp.  State.  1890,  J  3317. 
N.  H.  419  ;  Hilliken  ».  Warren,  57  Me.  In  LcuUiana,  the  seller  of  morable)  hai 
46;  White  v.  Welsh,  38  Pa.  St.  396;  a  preference  over  the  other  creditors  of 
Wanamaker  e.  Yerkes,  70  Pa.  St.  443 ;  the  purchaser,  wheiher  the  sale  was  made 
Barr  t,  Logan,  5  Harr.  53;  Tuthill  c.  on  credit  or  without,  if  the  property  still  re- 
Skidmore,  194  M.  Y.  148,36  N.  E.  Rep.  mains  in  the  possession  of  the  purchaser. 
3+8  ;  Ciirlinlc  v.  Kinney,  66  Barb.  363  ;  The  seller  of  agricultural  products  of  ths 
Cornwall  v.  Height,  8  Barb.  397  ;  South-  United  State*  in  New  Orleans  has  s  lien 
western  Freight  &  Cotton  Press  Co.  r.  fur  live  days  only  sfierthedsy  o{  delivery, 
Stanard,  4+ Mo.  71,  100  Am.  Dtt.  955;  aud  ma;  seiie  ths  same  in  whatsoever 
Bradley  v.  Michael,  1  Ind.  351 ;  Owens  v.  hands  or  place  they  may  be  found.  Thai 
Weedman,  89  III.  409 ;  Welsh  v.  Bell,  31  lien  may  be  waived  by  a  written  order  for 
Ph.  St.  12;  Bohn  r.  Hyncs  (Wis.),  53  N.  delivery  without  the  vendor's  privilege. 
W.  Hep.  684.  K.  Civ.  Code,  {{  321T-33SI .     See  Gnmbel 

In  a  few  State*  there  are  statute*  de-  v.  Beer,  36  La.  Ann.  484 ;   Soumell  *. 

during  the  seller'*  lien.    Thus,  in  Can-  Beanvais,  38  La.  Ann.  217. 

foroia,  Idaho,  Horth  and  South   Dakota,  Under  i  his  statute  thu  lien  of  a  vendor  of 

and  Oklahoma  Territory,  it  i*  provided  that  cotton,  when  enforced  in  fire  days,  isnpe- 

oue  who  sells  personal  properly  has  a  spe-  rior  to  that  of  the  holder  for  value  uf  a  bill 

cial  lien  thereon,  dependent  on  possession,  of  lading  of  the  cotton.    Harris  s.  Nieolo- 

for  its  price,  if  it  is  in  his  possession  when  pulo,  38  La.  Ann.  19  ;  Alien  v.  Jones,  14 

the  price  becomes  payable,  and  may  en-  Fed.  Rep.  II. 

force  his  lien  in  like  manner  a*  if  the  Teatta****   When  merchant*,  factors,  or 
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NATURE  AMD  EXTENT   OF  THE  LICH.  [§  801. 

lien  for  the  price  in  incident  to  the  contract  of  sale,  when  there  is 
no  stipulation  therein  to  the  contrary ;  because  a  man  is  not 
required  to  part  with  his  goods  until  he  is  paid  for  them." 1  In  a 
leading  case  before  the  King's  Bench,  Bayley,  J.,  upon  this  point 
said : s  "  Where  goods  are  sold  and  nothing  is  said  as  to  the  time 
of  the  delivery,  or  the  time  of  payment,  .  .  .  and  everything  the 
seller  has  to  do  with  them  is  complete,  the  property  vests  in  the 
buyer,  so  as  to  subject  him  to  the  risk  of  any  accident  which  may 
happen  to  the  goods,  and  the  seller  is  liable  to  deliver  them  when- 
ever they  are  demanded  upon  payment  of  the  price;  but  the 
buyer  has  no  right  to  have  possession  of  the  goods  till  he  pays  the 
price.  ...  If  the  seller  has  dispatched  the  goods  to  the  buyer, 
and  insolvency  occurs,  he  has  a  right,  in  virtue  of  his  original 
ownership,  to  stop  them  in  transitu.  Why  ?  Because  the  prop- 
erty is  vested  in  the  buyer,  bo  as  to  be  subject  to  the  risk  of  any 
accident ;  but  he  has  not  an  indefeasible  right  to  the  possession, 
and  his  insolvency,  without  payment  of  the  price,  defeats  that 
right.  And  if  this  be  the  case  after  he  has  dispatched  the  goods, 
and  whilst  they  are  in  transit**,  d  fortiori,  is  it  when  he  has  never 
parted  with  the  goods,  and  when  no  transitus  has  begun  ?  The 
bnyer,  or  those  who  stand  in  his  place,  may  still  obtain  the  right 
of  possession  if  they  will  pay  or  tender  the  price,  or  they  may 
still  act  upon  their  right  of  property  if  anything  unwarrantable 
is  done  to  that  right." 

801.  Fart  payment  of  the  purchase-money,  for  goods  eold 
for  cash  or  on  credit,  does  not  divest  the  seller  of  his  lien 
so  long  as  he  retains  possession.8  But  payment  in  full  for  a 
severed  portion  of  the  goods  divests  the  seller  of  his  lien  in  re- 
spect of  that  portion  of  the  goods  which  has  been  actually  paid 
for.     The  sale  may  be  apportionable,  although  in  one  sense  the 

col  ton -brokers  sell  cotton,  a  special  lien  in  *  Bloxam  v.  Sander*,  4  B.  &  C.  Ml.  To 

behalf  of    the  Tendon  for  the  purchase-  like  effect,  see  Leonard  e.  Davis,  1  Black, 

money  exists  for  five  days  from  and  after  476. 

the  da j  of  sal*  or  delivery  thereof,  unless  *  Hodgson  v.  Loj,  7  T.  It.  440 ;  Craven 

the  purchase-  m one j  bo  sooner  paid.    Code  v.  Ryder,  6  Taunt.  433  ;  Bunney  u.  PoynM, 

1884,  5*761.  *  B.  4  Ad.  668;  Ft&e  v.  Wray,  3  East, 

'  Arnold  v.  Delano,  4  Cub.  33,  39,  1  93;  Webb  ■>.  Bell,  3!  Fa.  St.  13;  Buckley 

Am.  Dec.  754,  per  Shaw,  C.  J.;  Sooth,  v.  Furniss,   17    Wend.  504;  William*  v. 

western  Freight  *  Cotton  Press  Co.  v.  Moore,  5  N.  H.  235;  Hamburger  v.  Rod- 

Stanard,  44  Mo.  71,  100  Am.  Dec  S55 ;  man,  9  Daly,  N.  Y.  93. 
MUliken  v.  Warren,  37  Me.  46 ;  Clark 

».  Draper,  IS  N.  H.  419. 
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$  802.]  seller's  lien  fob  purchase-honet. 

contract  is  an  entire  contract.  Thus,  if  a  certain  quantity  of  steel 
rails  be  sold  at  an  entire  price,  to  be  delivered  at  intervals,  and 
each  portion  to  be  settled  for  separately,  and  the  contract  is 
carried  oat  in  substance  though  not  at  the  exact  times,  nor  in  the 
exact  amounts,  which  had  been  arranged,  but  payment  is  made 
for  a  portion  of  the  goods  substantially  as  agreed,  the  vendor  can 
have  no  lien  on  that  portion  of  the  goods  which  has  been  fully 
paid  for.1 

802.  This  right  has  sometimes  been  said  to  be  not  a  mere 
lien,  but  a  special  interest  in  the  goods  Bold  growing  oat  of  the 
vendor's  original  ownership.  Thus,  in  a  case  before  the  Court  of 
the  King's  Bench  in  1825,  Bayley,  J.,  said:3  "The  vendor's 
right  in  respect  of  the  price  is  not  a  mere  lien  which  he  will  for- 
feit if  he  parts  with  the  possession,  but  grows  oat  of  his  original 
ownership  and  dominion  ;  and  payment  or  a  tender  of  the  price  is 
a  condition  precedent  on  the  buyer's  part,  and  until  he  makes 
such  payment  or  tender  he  has  no  right  of  possession."  And 
again,  in  1840,  in  a  case  before  the  Queen's  Bench,  where  goods 
were  sold  and  removed  to  a  warehouse  used  by  the  purchaser, 
but  belonging  to  a  third  person,  the  course  of  dealing  was  that  the 
goods  should  remain  there  till  paid  for,  and  it  was  held  that, 
although  there  was  a  sufficient  delivery  and  acceptance  to  enable 
the  seller  to  maintain  an  action  for  goods  sold  and  delivered,  "  con- 
sistently with  this,  however,  the  vendor  had,  not  what  is  com- 
monly called  a  lien,  determinable  on  the  loss  of  possession,  but  s 
special  interest,  sometimes  bat  improperly  called  a  lien,  growing 
out  of  his  original  ownership,  independent  of'  the  actual  posses- 
sion, and  consistent  with  the  property  being  in  the  purchaser. 
This  he  retained  in  respect  of  the  term  agreed  on,' that  the  goods 
should  not  be  removed  to  their  ultimate  place  of  destination  be- 
fore payment.  But  this  lien  is  consistent  with  the  possession 
having  passed  to  the  buyer,  so  that  there  may  have  been  a  deliv- 
ery to  and  actual  receipt  by  him."  8 

This  view  is  confirmed' by  a  recent  decision  in  New'York,  in 
which  the  vendor's  right  to  the  property  in  his  possession,  when 
tbe  price  is  due  and  unpaid  and  the  vendee  is  insolvent,  is  greater 

1  Merchant!'  Bunking   Co.  v.  Pbosntx  am  Andenrad  v.  Randal],  S  Cliff.  99, 100. 

Bessemer  Steel  Co.  9  Ch.  D.  SOS.  per  Clifford,  J. 

1  Bloxam  v.  Sanders,  4  B.  *  C.  941 ;  ■  Dodale?  t>.  Variej,  12  Ad.  *  E.  MS, 

Hilgate  b.  Kebble,  3  Man.  4G.100.    And  634. 
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NATURE  AND  EXTENT   Of   THE  LIEN.       [§§  803,  804. 

than  a  Hen.  Chief  Justice  Follett,  delivering  the  judgment,  said  : 
"  In  the  absence  of  an  express  power,  the  lienor  usually  cannot 
transfer  the  title  to  the  property  on  which  the  lien  exists  by  a  sale 
of  it  to  one  having  notice  of  the  extent  of  his  right,  but  he  must 
proceed  by  foreclosure.  When  a  vendor  rightfully  stops  goods  in 
transitu,  or  retains  them  before  transitus  has  begun,  he  can,  by  a 
sale  made,  on  notice  to  the  vendee,  vest  a  purchaser  with  a  good 
title.3  His  right  is  very  nearly  that  of  a  pledgee,  with  power  to 
sell  at  private  sale  in  case  of  default.8  The  vendee  having  become 
insolvent,  and  refused  payment  of  the  notes  given  for  the  pur- 
chase-price of  the  property,  which  remained  in  the  vendor's  pos- 
session, his  right  to  retain  it  as  security  for  the  price  was  revived 
as  against  the  vendee  and  his  attaching  creditor."  * 

803.  Even  where  goods  nave  been  sold  to  be  paid  for  in 
the  notes  of  a  third  person,  and  he  becomes  insolvent  before  the 
time  fixed  for  delivery,  the  seller  is  not  bound  to  deliver  upon  a 
tender  of  such  notes,  though  they  be  not  entirely  worthless.6 

804.  A  seller's  lien  is  only  for  the  price,  and  for  any  charges 

1  Tnthitl  p.  Skid  more,  134  N,  T.  US,  nature ;  tint  before  the  period  of  its  en- 

36  N.  E.  Rep.  848.  cntion  arrived,  the  consideration  agreed 

*  Citing  Dutan  v.  McAndreir,  44  N.  Y.  to  be  given  by  the  plaintiff  (the  buyer) 
72.  wholly  failed,  in  tbe  insolvency  of  Lyon 

1  Citing  Bloxam  t>.   Sanders,  4  Burn.  &  (the  maker  of  the  note  which  was  to  be 

C.  941 ;  Bloxam  v.  Morlcy,  4  Barn.  &  C.  given  in   payment).    The    offer  of    the 

951 ;  Hilgate  r.  Eebble,  9  Man.&G.  100;  plaintiff  to  pay  la  the  note  of  a  bankrupt 

Audenreid  v.  Randall,    3  Cliff.  99,    106;  was  not  an   offer  of  payment."     In  Ben. 

Blackb.    Sales    (3d    eu\),   449,   454,  459  ;  edict  i>.  Field,  16  N.  Y.  595,  the  court,  a|>- 

Banj.  Sale*  (Corbin'i  eil.),  §  1280 ;  Jones  proving  the  foregoing  decision  and   the 

Liens,  §  80S.  language  of  Jndge  Spencer,  said :  "  The 

*  Citing  Arnold  v.  Delano,  4  Cu*h.  33 ;  agreement  was  executory,  as  we  have 
Haskell  v.  Rice,  II  Gray,  340;  Milliken  said,  In  respect  to  tbe  title:  it  certainly 
r.  Warren,  57  He.  46;  Clark  o.  Draper,  was  in  respect  to  the  delivery ;  and  before 
19  K.  H.  419;  Bloxam  v.  Sanders,  4  Barn,  the  time  of  performance  arrived,  the  essen- 
t  C.  911 ;  Bloxam  d.  Morlcy,  4  Barn.  &  tial  consideration  on  which  it  was  based 
C.  951 ;  Hamburger  c.  Rodman,  9  'Daly,  bad  failed.  It  is  true  that  tbe  sale,  look- 
93;  Benj.  Sale*  (Bennett's  ed.),  J  SS5;  ing  only  to  the  precise  letter  of  the  con- 
2  Benj.  Sales  (Corbin's  ed.),  5  1227;  tract,  wasnot  defeasible  intheevent  which 
Story  Sales,  {  285 ;  Blackb.  Sales,  454.  occurred.    But    when   the    parties   con- 

1  Benedict  v.  Field,  16  N.  Y.  595  ;  Ho-  traded,  the  firm  (whose  note  was  to  be  rc- 

get  p.  Merritt,  3  Gaines,  117;  Southwest-  ceived  in  payment)  was  ingood  credit,  and 

era  Freight  &  Cotton  Frees  Co.  u.  Stauard,  was  supposed  to  be  solvent.    Their  notes 

44  Mo.  71,  100  Am.  Dec.  355,  per  Wag.  were  to  be  accepted  as  payment,  bnt  the 

ner,  J.  ability  of  that  firm  to  give  good  notes  was 

In   Roget  v.   Merritt,  9    Gaines,   117,  assumed,  and  was  really  the  consideration 

Judge  Spencer  said:  "In  this  case  I  hold  of  the  defendant's  engagement  to  sell  and 

there  was  a  valid  contract,  executory  in  its  deliver  the  goods."    Per  Comstock,  J. 

tol.  l  a.  529 
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or  expenses  incurred  in  keeping  the  goods.1  In  a  case  before  the 
House  of  Lords,  upon  the  question  whether  a  person  who  has  a 
lien  upon  a  chattel  can  make  a  claim  against  the  owner  for  keep- 
ing it,  Lord  Wensleydale  said : '  "No authority  can  be  found  af- 
firming such  a  proposition,  and  I  am  clearly  of  opinion  that  no 
person  has,  by  law,  a  right  to  add  to  bis  lien  upon  a  chattel  a 
charge  for  keeping  it  till  the  debt  is  paid ;  that  is,  in  truth,  a 
charge  for  keeping  it  for  his  own  benefit,  not  for  the  benefit  of 
the  person  whose  chattel  is  in  bis  possession." 

806.  The  effect  of  the  seller's  exorcising  his  right  of  lien  is 
'  not  to  resoind  the  oontraot  of  sale  ; *  and  therefore  the  seller 
continues  to  hold  possession  by  virtue  of  his  lien  until  that  is 
foreclosed,  or  the  purchaser  waives  the  contract  of  sale. 

But  if  a  seller  of  merchandise,  in  order  to  maintain  his  lien  for 
its  price,  refuses  to  permit  the  purchaser  to  take  possession  of  it, 
he  may  thereby  prevent  an  acceptance  of  it  hy  the  purchaser 
within  the  statute  of  frauds  ;  and  if  there  be  no  memorandum  in 
writing  of  the  contract,  and  no  part  payment  to  bind  the  bargain, 
the  seller  cannot  maintain  an  action  for  the  price  of  the  goods. 
If,  in  such  case,  the  goods  are  destroyed  by  fire,  the  loss  will  fall 
upon  the  seller.1 

II.  JPouetrion  Essential  to  itt  Existence. 
806.  It  Is  a  well-settled  role  that  the  seller's  right  of  lien 
depends  upon  his  possession."  He  can  never  maintain  it  with- 
out having  the  actual  or  constructive  possession  of  the  goods.  He 
can  never  maintain  it  after  the  goods  have  come  into  the  posses- 
sion of  the  purchaser.  It  is  generally  immaterial  whether  the 
delivery  be  actual  or  constructive.  It  is  true  that  it  has  some- 
times been  doubted  whether  a  constructive  delivery  is  sufficient  to 
take  away  the  seller's  right  of  lien ;  and  while  it  would  perhaps 
be  going  too  far  to  say  that  in  every  possible  case  a  constructive 
delivery  would  have  this  operation,  the  general  rule  is  that  Bach  a 

'     1  British  Empire  Shipping  Co.  v.  Somee,  Bullock,  is  N.  11.354;  Welsh  v.  Bell,  .13 

E-,  B,  &  E.  353,  367.  Pa.   St.   19;  Bowen  v.  Bnrk,  13  Pk.   St. 

*  Sams*  ■>.  British  Empire  Shipping  Co.  146 ;  Boyd  v.  Motel  r,  2  Swan,  Ml ;  Ober- 
8  H.  L.  Cu.  338,  4*5.  mier  v.  Core,  IS  Ark.  5GS ;  G»j  v.  Hsxde- 

*  MsrtindeJe  >.  Smith,  1  Q.  B.  389.  man,  3 1  Tex.  345 ;  McNail  e.  Ziegler,  68 

*  Saflerd  o.  McDonongh,  ISO  Man.  290.  III.  324 ;  Thompson  v.  Wedge,  50   Wis 

*  Parka  v.  Hall,  2  Pick.  306 ;  Pickett  e.  643,  7  N.  W.  Rep.  560. 
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delivery,  as  well  as  an  actual  delivery,  defeats  the  lien.1  Thus, 
if  the  goods  be  stored  in  the  seller's  warehouse,  his  delivery  of  the 
key  of  the  warehouse  to  the  purchaser,  with  the  view  of  giving 
him  possession,  amounts  to  a  constructive  delivery  of  the  goods, 
and  defeats  the  seller's  lien.3 

Upon  a  sale  of  lumber  to  be  delivered  by  the  seller  at  a  rail- 
road station,  and  to  be  paid  for  by  the  buyer  as  shipped  by  him 
from  the  station,  there  is  a  complete  delivery,  which  will  defeat 
the  seller's  lien,  when  he  has  delivered  the  lumber  to  the  buyer  at 
the  station,  and  the  latter  has  with  the  knowledge  of  the  seller 
measured  and  piled  it,  marked  it  with  bis  initials,  and  left  it  in 
charge  of  the  station  master  with  directions  to  ship  it.  The  lien 
having  been  lost,  it  cannot  be  reestablished  in  such  case  by  proof 
that  the  vendee,  upon  being  requested  to  pay  for  the  lumber  lying 
at  the  station,  said  to  the  vendor,  "  You  are  all  right  any  way. 
You  have  the  lumber  there  at  Bronte  Station."  s 

807.  There  may  be  a  constructive  delivery  of  the  goods 
sold  which  will  pass  the  title,  but  which  will  not  destroy  the 
seller's  lien.4  If  goods  be  Bold  and  counted  out  and  set  apart  for 
the  purchaser,  there  is  such  a  constructive  delivery  that  the  title 
will  vest  in  the  purchaser  and  the  property  will  be  at  his  risk, 
and  yet  the  seller  has  the  indisputable  right  to  refuse  to  deliver 
without  payment."  Thus,  two  persons  agreed  with  the  managers 
of  a  lottery  to  take  a  large  number  of  tickets,  and  to  give  approved 
security  on  the  delivery  of  the  tickets.  Part  of  the  tickets  were 
delivered  and  paid  for,  and  the  remainder  were  selected,  and  the 
package  marked  by  the  managers  with  the  name  of  the  purchasers. 
The  drawing  of  the  lottery  thereupon  began,  and  on  the  second 
day  one  of  the  tickets  in  this  package  drew  a  large  prize,  and  the 
managers,  upon  a  subsequent  tender  of  the  price  of  this  package 
of  tickets,  refused  to  deliver  them.  It  was  held  that  the  property 
in  the  tickets,  subject  to  a  lien  for  the  purchase-money,  had  passed 
to  the  purchasers.8 


1  Parkev.  HdI.SPiek.90S,  per  Wilde,  J. 

■on  v.  Kahmann,  39  Mo.  206;  Sonthweet- 

1  Ellis  v.  Hunt,  3  T.  R.  464,  468,  por 

era  Freight  &  Cotton  Expreei  Co.  v.  Stun- 

Lord  Eenjon. 

■id,  44  Mo.  71,  100  Am.  Dec  255. 

•  Huon  o.  Hatton,  41  U.  C.  Q.  B.  610, 

*  Southwestern  Freight  &  Cotton    Ex- 

ML 

prcti   Co.  v.  Plant,  4S  Mo.  917  ;  Owone  v. 

*  Lickharrow  o.  Mjwod.  5  T.  It.  367 ; 

Weedraan,  89  111.  409. 

1  Smith'*  Lead.  Cu.  8th  Eng.   ed.  789 ; 

•  Thompson  t>.  Gray,  1  Wheat.  75,  83. 

.  Weedmin,  82  III.  409  ;  Sigor-    Chief  Jnetice  Mtnh.ll  Mid  the 
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may  continue  to  exist  as  againat  the  vendee  after  a  delivery  of 
the  property  to  him,1  it  does  not  exist  as  against  one  who  has 
purchased  from  him  for  value  and  without  notice  after  such  de- 
livery, unless  the  lien  be  in  the  form  of  a  chattel  mortgage,  and 
this  be  duly  recorded.3 

819.  An  agreement  that  the  purchaser  of  chattels  shall 
give  a  mortgage  upon  them  for  the  purchase- money  constitutes 
an  equitable  lien  as  between  the  parties,  which  is  not  defeated  by 
the  omission  of  the  seller  to  demand  the  mortgage  at  the  time  of 
the  delivery  of  the  property,  or  to  make  the  delivery  conditional 
upon  the  execution  of  the  mortgage ;  but  the  agreement  creating 
the  equitable  lien  is  one  which  can  be  specifically  enforced  in 
equity  as  against  the  purchaser  and  all  persons  claiming  under 
him,  except  bond  fide  purchasers  having  no  notice  of  the  lien." 
If,  in  pursuance  of  'such  agreement,  a  mortgage  be  executed 
which  is  not  in  itself  sufficient  to  create  a  legal  lien,  as,  for  in- 
stance, if  the  purchasers  be  a  mercantile  firm,  and  the  mortgage 
be  executed  by  one  member  of  the  firm  in  his  own  name,  yet  if 
it  appears,  from  the  recitals  in  the  mortgage  or  otherwise,  that 
this  was  given  with  the  intention  of  performing  the  agreement, 
the  equitable  lien  will  not  be  lost,  but  will  be  protected  in  equity. 
If  a  receiver  of  the  partnership  property  be  afterwards  appointed 
for  the  purpose  of  winding  np  its  affairs,  the  seller  may  apply  to 
the  court  to  restrain  a  sale  of  the  property  by  him ;  or  may  apply 
to  have  the  property  made  expressly  subject  to  the  lien ;  or  may 
apply  to  have  the  proceeds  of  any  sale  of  it  made  by  the  receiver 
first  applied  to  the  payment  of  the  lien.  But  no  relief  could  be 
obtained  in  such  case  by  a  suit  at  law.* 

820.  Under  a  conditional  sale,  or  an  executory  contract 
of  sale,  the  property  does  not  pass  though  possession  be  delivered. 
The  eeller  in  Biicb  case  has  no  lien,  but  instead  the  title  to  the 
property.8     The  seller  can  have  a  lien  only  when  the  title  passes 

1  Barnett  t>.  Miwn,  7  Ark.  953 ;  Bra-  fraud,  are  generallj  relid  u  well  against 

decn  o.  Brooks,  99  Ms.  463.  third   persons  ss  between  the  parties  Is 

1  Burnett,  v.  Mason,  7  Ark.  353.  the  transaction. 

■  HuBtedu,  Ingraham,  75  N.  Y.  SSI.  England  ;  Barrow  o.  Coles,  3  Camp.  9i ; 

*  lifted  v.  Ingraham,  75  N.  Y.  3S1 ;  Swain  v.  Shepherd,  1  Mood;  *  B.  SS3 ; 

Hale  v.  Omaha  Nat.  Bank,  64  N.  Y.  55S,  Brandt  v.  Bowlbj,  2  Bam.  k  Ad.  93*  j 

49  N.  Y.  69.6.  Bisbop  v.  Sbillite,  9  Barn.  A  Aid.  3*9, 

>  Harkncss  i>.  Buisell,  7  Snp.  Cl.  Rep.  note  a,-    Ex  parte  Crawooar,  9  Ch.  D. 

SI  i  Frick  v.  Milliard,  95  N.  0. 117.  419 ;  Crawcoor  t>.  Salter,  IS  Ch.  D.  30. 

Conditional  sales,  in  the  absence  of  Otherwise  under  the  English  bankrupt 
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to  tbe  purchaser.  If  the  title  does  not  pasa,  the  person  to  whom 
the  possession  is  delivered  can  confer  no  valid  claim  to  the  prop- 
lam.  Horn  v.  Baker,  9  East,  319 ;  Hot.  24 ;  Wangler  n.  Franklin,  70  Mo.  659 ; 
rojd  r.  Gwjnne,  2  Taniit.  170.  Sumner  ».  Cortey,  71  Ha.  121.  Now  roast 

United  States:   Copland  v.  Bosquet,  4  be  recorded  in  same  manner  as  chattel 

Wash.  588 ;  Harkness  p.  RnssolJ,  7  Sup.  mortgages.    E.  8. 1 879,  I  2505. 

Cu  Sep.  51.  Nebraska.     Mnst  be    filed    in   count; 

AUhana :  Fairbanks  v.  Eureka,  67  Ala.  where  vendee  resides.    Ceases  to  be  Talid 

109;  Sntnner  v.  Woods,  87  Ala.  139,  42  after  five  years,  unless   filing    renewed. 

Am.  Rep.  104.  Coup.  Stat.  1885,  ch.  32,  g  28. 

Couneotiont :  Forbes  u.  Marsh,  15  Conn.  He*  Hampshire  :  Sargent  t>.  Gile,  8  N. 

38-1 ;  Hart  ».  Carpenter,  24  Conn.  427.  H.  325  ;  McFurland  u.  Fanner,  42   N.   H. 

Georgia:  Mast  be  recorded  as  chattel  386;  King  d.  Bales,  57  N.  H.  446.    Now 

mortgages.    Code  1882,  {  1955  a.  not  valid  unless  vendor  takes  a  written 

Indiana:  Hodson  a.  Warner,  60  Ind.  memorandum,  signed  by  the   purchaser, 

214 ;  McGirr  o.  Sell,  60  Ind.  249  j  Brad-  witnessing  the  sum  dne,  and  cansrs  it  to 

shaw  p.  Warner,  54  Ind.  58;  Dunbar  v.  be  recorded  in  ibe  town  clerk'n  office  where 

Rawlea,  28  Ind.  225,  92  Am.  Dec.  311;  the  purchaser   resides,   if   in   the    State, 

Shireman  e.  Jackaon,  14  Ind.  459.  otherwise  where  the  vendor  resides,  within 

Iowa.   Most  be  recorded  as  chattel  mort-  ten  days  after  delivery.    An  affidavit  of 

gages.     R.  C.  1880,  J  1922.  good  faith,  signed  by  both  parlies,  most 

Maine:  George  a.  Stubba,  26  Me.  243;  be  appended  and  recorded.    Laws  1885, 

Boynlon  v.  Libby,  62  Me.  253 ;  Rogers  v.  ch.  30,  *&  1.  2. 

Whitehonse,  71  Me.  222.    Now  not  valid  New  Jersey:  Cole  u.  Berry,  42  N.  J.  L. 

nnteas  made  and  signed  in  a  note,  or  re-  308,  36  Am.  Rep.  511. 

corded.    Acts  1874,  ch.  181  ;  K.  S.  1883,  New    York:    Haggerty    v.  Palmer.    6 

ch.  Ill,  |  5.  Johns.  Ch.  437;  Strong  v.  Taylor,  2  HID, 

Jajuaaohnaetta :  Huaeey  t>.  Thornton,  4  326;  Herring  v.  Hoppock,  1 5  N.T.400; 

Msju.  405,3  Am.  Dec.  224;  Marston  v.  Ballard  o.  Burgeit, 40  N.Y.  314.  And  see 

Baldwin,  1 7  Haas.  606;  Bartleit  o.l'ritch-  Dows  o,  Kidder,  84  N.Y.  121;  Parker  v. 

ard,  2  Pick.  512,  13  Am.  Dec.  449;  Cog-  Baxter,  86  N.Y,  586;  Bean  v.  Edge,  84 

gill  r.  Hartford  *  N.  H.  R.  R.  Co.  3  Gray,  N.  Y.  510.     Void  unless  contract  or  a  copy 

545;   Deahon  ».  Bigelow,  8  Gray,  159 ;  be  filed  in  tbe  town  where  purchaser  re- 

Hirachorni'.  Chmt,  98  Mass.  149;  Chase  aides,  if  in   tbe  Bute,  otherwise  in  town 

v.  Ingalla,  122  Mass.  381  ;  Acts  1884,  ch.  where  property  is.    Record  ceases  to  be 

SIS.    Now  conditional  sales  of  furniture  notice  after  one  year,  unless  reflled  within 

or  household  effects  must  be  in  writing,  thirty  days.    Laws  1884,  ch.  315. 

and  copy  famished  vendee,  on  which  all  North  Carolina:  Vaaser  a.  Buxton,  86 

payment*  must  be  indorsed.  N.  C.  335,  14  Rep.  121. 

Michigan;  Whitney  v,  McConnell,  29  Ohio:  Call   a.   Scymonr,    40  Ohio   St. 

Mich.   12;  Smith  v.  Loio,  42  Mich.  6,3  670;  Sanders  v.  Kebei,  2S  Ohio  St.  630. 

N.  W.  Rep.  227  ;  Marquette  Manofg  Co.  Contract  void    unless  made   under  oath 

v.  Jeffery,  49  Mich.  283,  13  N.  W.  Rep.  and  signed  by  purchaser,  and  Bled  in  city 

592.  where  he  resides,  or  where  property  is. 

Minnesota.   Must  be  filed  In  town  where  Acts  1885,  p.  238. 

Tcndee  resides.    Record  ceases  to  be  no-  South  Carolina.    Must  be  recorded  in 

tic*  after  one  year.    G.  S.   1878,  ch.  39,  name  manner  as  chattel  mortgages.    Acts 

HIS.  IS;  Laws  1883,  ch.  38;  Laws  1B85,  1882,  No.  20. 

eb.  76.  Texas.      Must  be  recorded  as  chattel 

;  RUgeway  p.  Kennedy,  52  Mo.  mortgages.     Laws  1885,  ch.  78. 


3igitizeC  by  GOOgk 


§  821.]  sellek's  lien  fob  pdbchase-wongt. 

orty  to  another,  even  a  bond  fide  purchaser  for  value.1  If  the 
title  does  not  pass,  and  a  lien  is  in  some  form  reserved,  though 
this  may  be  a  valid  contract  between  the  parties,  it  does  not  pro- 
tect the  property  from  seizure  by  creditors  of  the  purchaser,  or 
from  passing  by  a  sale  made  by  him.1 

If  the  contract  of  sale  provides  that  the  seller  may  at  his  option 
resume  possession  of  the  property,  he  should  give  notice  of  his 
option  before  taking  the  property  by  replevin,  especially  if  consid- 
erable time  has  elapsed  since  default.* 

III.  What  Change  of  Possession  Destroys  It. 
821.  There  is  often  difficulty  in  determining  what  consti- 
tutes suoh  a  change  of  possession  from  the  seller  to  the 
buyer  as  will  put  an  end  to  the  seller's  lien.  If  the  goods  are 
delivered  to  the  buyer's  own  servant,  agent,  or  carrier,  they  are 
in  legal  effect  delivered  to  the  buyer  himself.4  But  a  common 
carrier  hi  not  the  servant  of  the  buyer,  and  therefore,  although  the 
goods  have  left  the  actual  possession  of  the  seller,  he  retains  his 
lien  while  they  are  in  tbe  hands  of.  the  carrier,  until  they  have 


Vermont :  Hefflin  v.  Bell,  30  Vt.  134  ; 
File*  v.  Robert*,  38  Vt.  503  ;  Duncans  v. 
Stone,  45  Vt.  118,  123 ;  Page  v.  Edwards 
(Vt,),  23  Atl.  Rep.  917,  Not  valid  unless 
memorandum  signed  by  both  partial  be 
recorded  in  [own  clerk's  office  where  pur- 
chaser reside*,  if  in  the  State,  otherwise 
where  seller  resides,  within  thirty  drive. 
R.  S.  1880,  SJ  199S-1934;  Acta  1884,  No. 
93.  One  who  purchases  inch  property 
after  (he  lien  is  recorded  acquires  no  title, 
for  the  seller  has  none  to  give.  Church  v. 
McLeod,  58  Vt.  541. 

Wait  Virginia-  Condition  or  reservation 
must  be  recorded  in  county  where  prop- 
erty ia.    R.  S.  1878,  ch.  96,  §  3. 

Wisconsin.  Not  valid  unless  Died  in 
town  where  vendee  reaidea,  or  where 
property  is.    R.  S.  1878,  %  2317. 

In  ■  few  States  conditional  sales,  or  se- 
cret liena  which  treat  the  vendor  of  per- 
sonal property,  who  has  delivered  posses- 
sion of  it  to  the  purchaser,  as  owner  until 
payment  of  the  purchase-money,  cannot 
be  maintained ;  being-  regarded  aa  con- 
structively fraudulent. 
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it  be  recorded  as  chattel 
I.  1883,  S  169;  George  r. 


Colorado.  I 
mortgagee.  C 
Tufts,  5  Colo. 

Illinois:  Murch  u.  Wright,  46  HI.  488, 
95  Am.  Dec.  455 ;  McCormick  c.  Haddea, 
37  III-  370;  Ketcham  r.  Watson,  94  HI. 
591 ;  Van  Duaor  v.  Allen,  90  111.  459  ; 
Hervey  ».  R.  L  Locomotive  Works,  93  U. 
S.  664. 

Kentnoky:  Hart  v.  Barney  &  Smith 
Mannfg  Co.  7  Fed.  Rep.  543 ;  Vaughn  r- 
Hopeon,  10  Bush,  337;  Greer  r.  Church, 
13  Bush,  430. 

1  Kohler  v.  Hayes,  41  Cal.  455  ;  Hegier 
p.  Eddy,  53  Cal.  597,  598 ;  Palmer  *\ 
Howard,  72  Cal.  898,  13  Pac.  Rep.  858. 

1  Heryford  v.  Davis,  103  U.  S.  135. 

■  Wheeler  i,  Wilson  Manufacturing  Co. 
v.  Teetilaff,  53  Wis.  Sit,  10  N.  W.  Rep, 
155. 

*  Arnold  v.  Delano,  4  Cnsh.  S3,  39,  per 
Shaw,  C.  J. ;  Muskegon  Booming  Co.  v. 
Underbill,  43  Mich.  6*9,  5  N.  W.  Sep. 
6*9;  Bonn  Mannf.  Co.r.  Hyura  (Wis.),  S3 
N.  W.  Rep.  684. 


WHAT   CHANGE  OP  POSSESSION  DESTROYS  IT.      [§§  822,  823. 

reached  their  destination,  or  the  actual  custody  of  the  seller,  and 
may  be  stopped  by  him  in  transitu.1  Even  after  the  goods  have 
reached  their  destination,  the  seller  has  the  right  to  stop  them,  so 
long  aa  tbey  have  not  passed  into  the  actual  custody  of  the  buyer, 
and  he  has  exercised  no  act  of  ownership  over  them,  <  But  so  far 
as  the  seller's  right  of  lien  is  concerned,  this  right  is  at  an  end  and 
the  delivery  is  complete  when  the  seller  has  placed  the  goods  in 
possession  of  a  carrier  to  be  transported  to  the  buyer.  The  seller's 
only  right  in  respect  to  the  goods  after  such  delivery  is  his  right 
of  stoppage  in  transitu,  —  which  is  an  equitable  right  in  the  nature 
of  a  lien,  but  well  distinguished  from  it,  —  to  repossess  himself 
of  the  goods  while  in  the  carrier's  hands,  and  before  they  have 
come  into  the  actual  possession  of  the  buyer,  upon  the  buyer's 
insolvency.8  . 

822.  A  seller  is  deemed  to  have  parted  with  the  posses- 
sion of  chattels  sold  where  the  buyer  has  Changed,  the  char- 
acter of  the  property  by  expending  labor  or  money  upon  it,  in 
pursuance  of  the  contract  of  sale.  Thus,  if  the  owner  of  land  sells 
wood  standing  upon  it,  giving  authority  to  the  purchaser  to  cut  it 
within  a  certain  time,  the  seller  has  no  lien  on  the  wood  for  the 
price  in  case  of  the  purchaser's  insolvency  after  the  wood  is  cut, 
and  before  it  is  removed.  The  purchaser  having  expended  labor 
and  money  in  felling  the  trees  and  preparing  the  wood  for  the 
market,  he  must  be  regarded  as  having  taken  it  into  his  actual 
possession.  His  acts  have  wrought  such  a  change  of  possession  as 
to  defeat  any  right  of  lien  in  the  seller.8 

823.  A  delivery  order  upon  a  warehouseman  does  not, 
without  some  positive  act  done  under  it,  operate  as  a  con- 
structive delivery,  nor  deprive  the  seller  of  his  right  of  Hen  for 
the  price,  even  as  against  a  third  person  who  has  in  good  faitb 
purchased  the  goods  of  the  buyer  holding  such  order.*  The  in- 
dorsee of  a  bill  of  lading  may  have  a  better  title  to  the  goods 
which  it  represents  than  the  indorser  had ;  but  the  indorsee  of  a 
delivery  order  has  no  better  title  through  the  indorsement  than 

i  Arnold  v.  Dolano,  4  Cosh.  33.  Ad.  &  El.  58 ;  Imperial  Bank  v.  London 

s  Bollock  p.  Stchoife,  4  McCrnrjr,  184,  Dooks  Co.  5  Cn.  D.  195,  200;  Griffiths  v. 

14  Rep.  39 ;  Bojd  v.  MomIj,  9  Sinn,  HI.  Terry,  1  E.  ft  E.  680 ;  Winkt  v.  Hauall, 

1  Douglas  e.  Shumway,  13  Gmy,  498.  9  B.  ft  C.  3TS ;  Keeler  v.  Goodwin,  111 

*  M'Ewan  ».  Smith,  a  II.  L.  Cm.  309;  Mans.  490;  Anderson  i>.  Rod,  106  N.  Y. 

Townley   u.  Crump,  5  Nev.  ft  M.  606,  4  333,  13  N.  E.  Rep.  293. 
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the  indorser  had.1  Even  the  fact  that  the  sub-vendee  was  induced 
by  the  original  vendee  to  purchase  and  pay  for  the  goods,  by 
receiving  the  delivery  orders  given  by  the  original  vendor,  does 
not  estop  the  latter  from  setting  up  his  right,  as  an  unpaid  vendor, 
to  withhold  the  goods.3  In  a  case  before  the  Common  Pleas  Divi- 
sion, where  a  sub-vendee  claimed  that  the  vendor  was  estopped 
from  setting  up  his  right,  all  the  judges  said  the  order  obviously 
contained  do  representation  of  any  fact,  and  the  sub-vendee  had 
no  right  to  rely  upon  it  as  a  representation,  and  consequently  be 
did  not  bring  himself  within  the  conditions  of  an  estoppel. 

824.  A  delivery  order  differs  materially  in  its  effects  from  a 
bill  of  lading  ; *  for,  while  a  delivery  order  does  not  divest  the 
seller  of  possession  until  the  order  ia  accepted  or  actual  possession 
is  taken  under  it,  the  transfer  of  a  bill  of  lading  immediately 
divests  the  seller  of  possession,  and  consequently  of  his  right  of 
lien.  Bat  in  England,  by  the  recent  Factors'  Act,  the  transfer  of 
a  delivery  order  by  a  vendor  to  his  vendee  seems  to  have  the  same 
effect  as  the  transfer  of  a  bill  of  lading  in  defeating  any  vendors 
lien,  or  right  of  stoppage  in  transitu* 

A  bill  of  lading  is  an  instrument  of  title  representing  the  prop- 
erty, and  the  delivery  of  it  by  the  vendor  to  the  vendee  passes  the 
title  and  the  right  of  possession.     It  of  course  implies  that  the 

1  Lord  Chancellor  Cottenham,  deliver-  without  converting  a  delivery  note  into  a 

ing  judgment  in  M'Ek-hh  v.  Smith,  H  H.  L.  bill  of  lading." 

Cas.  309,  said :  "  It  is  said  that,  though  the  '  Farmeloe  e.  Bain,  1  C.  P.  D.  443. 

delivery  note  does  not  pass  [ha  property  The  delivery  order  in  this  case  was  as  fol- 

u  a  bill  of  lading  would  him  paved  it,  lows  -  "  We  hereby  undertake  to  deliver  to 

by  being  indorsed  over  from   One  party  to  jonr  order,  indorsed  hereon,   twenty -fir  a 

another,  still  il  operates  Man  estoppel  upon  tons  merchantable  slieet  sine  off  your  con- 

the  pnrty  giving  it,  so  far,  at  all  events,  as  tract  of  this  date."     Lindley,  J.,   «»id  : 

•  third  party  is  concerned ;  audit  is  argued  "The   document    amounts    to    do   mora 

that  it  is  a  kind  of  fraud  for  a  person  to  than  (hit ;  ■  Yon  have  a  contract  with  roe 

give  a  delivery  note  which  the  person  re-  for  the  sale  of  certain   line;   and  I  am 

ceiving  it  may  use  go  as  to  impose  upon  a  willing  to  deliver  twenty-five  tons  off  that 

third  person,  and  then  to  deprive  that  third  contract,  on  the  terms  of  that  contract-' 

person  of  its  benefit.    But  that  argument  That  clearly  doss  not  amount  to  a  repre- 

ia  merely  puuing  the  argument  as  to  the  sentation  that  the  vendee  was  at  liberty  to 

effect  of  a  delivery  note  In  another  form,  transfer  to  his  vendee  a  property  id  the 

and  it  assumes  that  such  a  document  has  one  which  he  himself  did  not  possess." 

all  the  effect  of  a  bill  of  lading.    But,  as  *  Keeler  v.  Goodwin,  111  Mass.  490. 

the  nature  and  effects  of  these  two  docn-  *  Factors'  Act  1ST7,  40  ft  41  Viet  ch. 

menta  are  quite  different  from  each  other,  as,   *  4  ;   Benjamin  on   Sales,    4th   ed. 

it  seems  to  me  that  such  an  argument  has  §1207. 
no  foundation  at  all,  and  cannot  be  adopted 
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actual  possession  of  the  goods  represented  has  passed  from  the 
Tendor  to  the  carrier  who  has  issued  the  bill  of  lading.  Moreover, 
the  delivery  of  the  instrument  of  title  is  a  complete  legal  delivery 
of  the  goods  themselves.  The  vendor  is  consequently  divested  of 
his  lien  by  the  delivery  of  the  bill  of  lading ;  but,  as  will  hereafter 
be  noticed,  the  vendor  may,  nntil  the  goods  have  come  to  the 
actual  possession  of  the  vendee,  or  he  has  transferred  the  bill  of 
lading  to  a  third  person  for  value,  intercept  the  goods  in  case  the 
buyer  becomes  insolvent  before  paying  the  price. 

826.  A  warehouse  receipt  or  dock-warrant  also  differs  ma- 
terially from  a  delivery  order.  It  is  so  far  a  document  of  title 
that  the  indorsement  or  transfer  of  it  for  value  amounts  to  a  de- 
livery of  the  goods  represented,  and  divests  the  vendor  of  his 
lien.1  In  the  case  of  Spear  v.  Travers,8  decided  in  1815,  the 
gentlemen  of  the  special  jury  observed,  that  in  practice  the  in- 
dorsed dock-warrants  and  certificates  are  handed  from  seller  to 
buyer  as  a  complete  transfer  of  the  goods. 

A  warehouseman  who  has  issued  his  own  receipt  to  a  purchaser 
is  himself  estopped  from  denying  his  liability  for  the  goods  to  the 
bolder  of  the  receipt ;  and  he  is  estopped  although  the  goods  have 
not  been  separated  from  others  of  the  same  kind.8 

826t  A  wharfinger's  oertifloate,  that  certain  goods  are  at 
the  vendor's  works  ready  for  shipment,  is  not  a  document 
of  title,  and  therefore  the  delivery  of  it  does  not  pass  the  goods 
and  divest  the  vendor  of  his  right  of  lien  as  againBt  either  the 
vendee  or  a  purchaser  from  him.*  In  a  case  before  the  Court  of 
Appeal  in  Chancery,  it  appeared  that  an  iron  manufacturer  had 
contracted  to  sell  a  large  quantity  of  iron  rails  for  shipment  to 
Russia,  and  that  in  pursuance  of  the  contract  he  delivered  to  the 
purchaser  wharfinger's  certificates  to  the  effect  that  a  certain 
number  of  tons  of  such  rails  were  lying  at  the  works  of  the  manu- 
facturer ready  for  shipment  under  the  contract.     The  purchaser 

1  Whiilock  ».  Hay,  56  N.  T.  484 ;  Sec-  pns»  tbe  property  In  the  goods   [herein 

and  NaL  Bulk  a.  Wa)  bridge,  19  Ohio  St-  mentioned,  was  left  so  undecided  question 

419,  424;  Bnrtonu.   Cures,  40  III.  330;  in  Lnc«Bi>.  Dorrien,"  Taunt.  278  ;  rhough 

Merchant*'  Bank  u.  Hibbard,  49  Mich.  118,  Daltai,  J.,  raid  that  he  felt  no  doubt  on  the 

II  N.  W.  Rep.  8S4;  Cochran  o.  Ripy,  13  question. 

Boah,  495 ;  JHtU  v.  BaseeU,  S2  Cal.  611;        ■  4  Camp.  351. 

Allen  v.  Maury,  OS  Ala.  10.  *  Adams  o.  Gorham.  8  Cal.  68 ;  Good- 

Whether  an  indorsement  of  the  war-  win  v.  Scannell,  6  Cal  941. 
raaea  of  the  West  India  Dock*  Co.  would        *  Gnnn  v.  Bolckow,  L.  R.  10  Ch.  491. 
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obtained  advanoes  on  the  security  of  such  certificates,  and  became 
insolvent  before  bis  acceptances  for  the  price  became  due.  The 
person  who  advanced  the  money  claimed  the  rails,  on  the  ground 
that  the  wharfinger's  certificates  were  equivalent  to  warrants  or 
documents  of  title,  and  passed  both  the  right  of  property  and  the 
right  of  possession.  Bat  this  claim  was  repudiated  by  the  court, 
"  A  document  of  title,"  said  Mellish,  L.  J.,  "  is  something  which 
represents  the  goods,  and  from  which,  either  immediately  or  at 
some  future  time,  the  possession  of  the  goods  may  be  obtained.  Iu 
this  way  a  bill  of  lading  represents  the  goods  while  they  are  at  sea, 
and  by  which,  when  the  goods  arrive  at  the  port  of  destination, 
the  possession  of  the  goods  may  be  obtained.  So,  also,  a  delivery 
order  is  an  order  for  a  delivery  of  the  goods  either  immediately  or 
at  some  future  time  ;  generally,  immediately  on  the  presentation 
of  the  delivery  order,  the  party  ia  entitled  to  the  goods.  There- 
fore it  represents  the  goods.  .  .  .  Then  it  is  said  that  there  is  a 
custom  of  the  trade  to  treat  these  certificates  as  warrants.  Now, 
in  the  first  place,  there  is  no  evidence  of  such  a  custom.  That 
these  certificates  are  often  pledged,  and  that,  aa  between  the  party 
who  pledges  them  and  the  party  who  advances  money,  they  would 
be  evidence  of  an  equitable  charge,  is,  I  think,  very  probable. 
The  iron  trade,  we  know,  is  a  very  speculative  trade.  I  dare  say 
those  who  are  engaged  in  it  raise  money  in  that  way.  Bat  if 
the  custom  were  proved,  I  cannot  understand  how  any  practice  of 
raising  money  in  that  way  can  affect  the  vendor's  rights.  The  ven- 
dor, having  agreed  by  this  contract  that  he  would  give  the  wharfin- 
ger's certificate  in  order  that  the  purchaser  may  have  evidence  that 
the  goods  have  been  actually  made,  and  now  are  actually  ready  to 
be  shipped,  cannot  help  giving  the  certificate ;  and  bow  the  fact 
of  his  giving  that  certificate,  which  does  not  profess  to  be  nego- 
tiable, and  does  not  profess  to  require  the  delivery  of  the  goods 
to  order  or  to  bearer,  or  anything  of  the  kind,  can  affect  his  lien 
as  vendor,  merely  because  the  purchaser  chooses  to  borrow  money 
on  the  faith  of  it,  I  am  at  a  loss  to  conceive." 

827.  But,  by  usage  of  a  particular  trade,  a  delivery  war 
rant,  without  anything  more,  may  be  sufficient  to  estop  the 
vendor  from  setting  up  his  lien  as  against  an  assignee  for  value 
of  such  warrant.  Thus,  where  it  was  .proved  to  be  the  custom 
of  the  iron  trade  in  England  to  treat  such  a  warrant  as  giving 
to  the  holder  thereof  title  to  the  iron  described,  free  from  any 
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claim  by  the  vendor  who  gave  the  warrant  for  the  pnrchase- 
moiiey,  it  was  held  that  the  vendor  could  not  set  up  his  lien  as 
against  a  pledgee  of  such  warrant.1 

828.  There  is  an  actual  change  of  possession  under  a  de- 
livery order  where  the  warehouseman  has  entered  the  goods 
In  the  name  of  the  purchaser,  though  the  goods  themselves  are 
not  moved  from  their  place.  When  a  delivery  order  has  been 
lodged  with  the  warehouse-keeper  in  whose  warehouse  the  goods 
lie,  whether  this  be  the  vendor's  warehouse  or  belongs  to  another, 
and  the  warehouseman  has  transferred  the  goods  in  his  hooks  into 
the  name  of  the  purchaser,  the  vendor's  lien  is  gone.  From  that 
moment  the  warehouseman  becomes  the  bailee  of  the  purchaser, 
and  the  delivery  is  as  complete  as  if  the  goods  had  been  delivered 
into  his  own  bands.1  And  so,  if  the  warehouseman,  on  receiving 
an  order  from  the  vendor  to  hold  the  goods  on  account  of  the  pur- 
chaser, gives  a  written  acknowledgment  that  he  so  holds  them, 
he  cannot  set  np,  as  a  defence  for  not  delivering  them  to  the 
purchaser,  that  by  the  usage  of  that  particular  trade  the  property 
in  them  is  not  transferred  till  it  is  re  measured,  and  that-,  before 
they  were  re  measured,  the  purchaser  became  insolvent.  By  the 
acknowledgment  the  warehouseman  attorned  to  the  purchaser.8 

1  Merchant*'  Banking  Co.  v.  Phcedix  count  of  the  general  custom  of  tha  trade  ; 

Bessemer  Steel  Co.  9  Ch.  B.  303.    Tbe  and,  secondly,  because  I  think  you  must 

warrant  in  this  case  was  ta  follows :  —  impute  to  tbe  defendant  company  special 

"  The  under  mentioned  iron  will  not  be  notice  and  special  knowledge  that  the  war- 
delivered  to  an j  party  but  the  bolder  of  rant  was  intended  to  be  used  for  tome 
thii  warrant.  Stacked  at  the  works,  etc.  inch  purpose,  and,  having  ibat  knowledge, 
Warrant  for  (specified)  steel  rails.  Iron  they  issued  the  document  in  this  particu- 
deliversble  (f.  o.  b.)  to  (purchasers),  or  to  lar  form,  for  it  is  inconceivable  for  what 
the! r  assign s,  by  indorsement  hereon."  purpose  it  could  have  been  used  except  that 

Tbe  vendor  had  already  given  to  the  for  which  it  was  actually  used,  of  course, 

pot-chaser  an  invoice  of  the  goods  with  a  including  tbe  selling  at  well  as  pledging 

similar  warrant  attached.    Jcsacll,  M.  II.,  tbe  goods.    I  have  in  this  case  the  distinc- 

referring  to  the  terms  of  the  warrant,  and  tioo,  that  the  company  purposely  issued  a 

to  tbe  fact  that  an  invoice  and  warrant  second  document  of  title  with  a  view  of 

had  already  been  delivered,  aaid  :  "  The  its  being  used  for  a  special  purpose.    On 

very  form  of  tbe  warrant  shows  the  par-  those  grounds  I  think  the  company  are 

pose.    In  my  opinion,  considering    that  not  entitled  to  sel  up  in  th&  case  the  ven- 

they  had  already  given  a  document  of  title  dor's  lien  at  all  against  the  plaintiffs." 

which  was  quite  clear  and   independent  a  Harman  n.  Anderson,  2  Camp.  'HI ; 

and  sstiaf  acujry  to  the  purchaser,  this  was  Arnold  v.  Delano,  4  Cush.  33,  39,  per 

something  they  were  issuing  for  a  differ-  Shaw,  C.  J. ;  Parker  v,  Byrnes,  I  Lowell, 

ant  purpose.  ...  On   these   two  grounds  539. 

lam  in  the  plain  tin*'  favor :  first,  on  ac-  >  Stonard  v.   Dunkin,   3   Camp.  3*4  j 

vol.  I.                   35  545 
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Even  the  verbal  assent  of  the  warehouseman  to  the  order,  upon 
the  purchaser's  communicating  it  to  him,  will  effect  a  change  of 
possession  without  an  actual  transfer  of  the  goods  in  his  books  to 
the  name  of  the  purchaser.1 

829.  But  a  mere  notice  of  a  sale  given  to  a  warehouseman, 
or  other  bailee  in  possession  of  the  goods,  does  not  generally 
deprive  the  seller  of  his  lien  ;  but  tbe  bailee  must  enter  into 
some  obligation  with  the  vendee,  or  recognize  him  in  some  way, 
so  that  he  shall  become  his  bailee  instead  of  the  vendor's  bailee.1 
"  Notice  may  be  enough  to  put  him  on  his  guard,  and  to  render 
him  liable  to  an  action  if  be  does  anything  inconsistent  with 
the  notice;  and  a  notice  silently  received  may  be  evidence  of 
acquiescence,  and  it  may  even  be  conclusive  evidence  thereof, 
by  way  of  estoppel,  if  third  persons  have  been  misled;  but,  as 
between  the  vendor  and  vendee,  I  understand  that  the  possession 
is  not  changed  until  the  warehouseman  has  in  some  way  acknow- 
ledged the  change,  and  has  become  the  agent  of  the  vendee.  In 
the  analogous  law  of  stoppage  in  transitu,  the  carrier  who  re- 
ceives goods  very  often  has  notice  that  the  consignee  has  bought 
them,  and  is  in  fact  their  owner,  and  he  is  notified  and  directed 
to  deliver  to  tbe  vendee ;  but  until  he  has  either  delivered  them, 
or  changed  his  relation  in  some  way  so  as  to  become  tbe  exclusive 
agent  of  the  vendee,  they  may  be  stopped,  if  the  occasion  arises. 
In  short,  such  an  order  is  revocable  in  the  case  of  the  failure  of 
the  vendee,  unless  it  has  been  acted  on."  * 

830.  Possession  under  a  deliver?  order  obtained  by  artifice 
or  mistake  does  not  divest  the  seller  of  hie  lien.  Thus  a  seller 
of  certain  casks  of  oil  directed  the  wharfinger  to  transfer  them  to 
the  purchaser's  name,  and  he  accordingly  did  so,  and  gave  to  the 
seller  a  transfer  order  addressed  to  the  purchaser,  acknowledging 
that  he  held  the  goods  for  him.  The  seller  thereupon,  through 
his  clerk,  offered  the  transfer  order  to  tbe  buyer,  and  demanded 
payment,  which  he  was  entitled  to  upon  delivery.  The  buyer 
refused  to  make  payment,  but  retained  the  transfer  order.  The 
seller  immediately  gave  notice  to  the  wharfinger  not  to  deliver 
the  oil,  but  the  latter,  in  defiance  of  the  order,  afterwards  dehV- 

Hawfsy.  Watson,  2  B.  &  C.  940;  Gosling  *  In  n  Batchelder,  a  Lowell,  S45,  247. 
o.  Birnie,  7  Bing.  339 ;  Holl  v.  Griffin,  10  »  I*  re  Butch  elder,  a  Lowell,  MS,  per 
Bing.  846.  Lowell,  J. 

1  Lncu  v.  Dorrien,  7  Taunt.  878. 
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ered  it  to  the  buyer.  In  trover  by  the  seller  for  the  oil,  it  was 
held  that  neither  the  property  nor  the  right  of  possession  passed 
to  the  buyer.1  "  There  is  no  doubt  upon  the  authorities,"  said 
Williams,  J.,  "  that,  if  that  transfer  order  had  been  delivered  to 
the  buyer,  and  he  had  carried  it  to  the  wharfinger,  and  the  latter 
had  consented  to  hold  the  oil  therein  specified  for  him,  or  if,  after 
the  order  bad  been  left  with  the  wharfinger  by  the  seller's  clerk, 
the  wharfinger  had  communicated  it  to  the  buyer,  and  the  latter 
bad  assented  to  it  either  tacitly  or  explicitly,  that  would  have 
constituted  a  complete  transfer,  inasmuch  as  the  transaction 
would  amount  to  an  arrangement  between  the  three — the  ven- 
dor, the  wharfinger,  and  the  vendee  —  that  the  oil  should  remain 
in  the  wharfinger's  hands  as  the  agent  of  the  vendee.  It  is  im- 
possible to  say  that  the  facts  here  show  that  any  arrangement  of 
that  kind  was  come  to.  The  person  who  took  the  order  from  the 
wharfinger  to  the  vendee  was  induced  to  part  with  it  by  a  species 
of  force.  I  am  clearly  of  opinion  that  the  property  in  the  oil, 
notwithstanding  what  took  place,  remains  in  the  plaintiff." 

831.  Of  course  a  delivery  order  upon  a  warehouseman, 
given,  not  by  the  owner  in  whose  name  the  goods  are  stored, 
but  by  his  vendee,  does  not  make  a  constructive  delivery  as  be- 
tween such  vendee  and  a  sub-vendee,  so  as  to  put  an  end  to  the 
first  vendee's  lien  for  the  price.1 

832.  A  charge  of  warehouse  rent  by  the  seller  upon  the 
goods  left  in  his  possession,  and  stored  in  his  own  ware- 
house, does  not  affect  his  right  of  lien  for  the  unpaid  purchase- 
money  ;8  though  a  payment  of  such  rent  by  a  sub-vendee  for  the 
whole  of  the  goods,  and  acceptance  of  the  same  by  the  seller, 
would  rightly  be  regarded  as  a  delivery  of  the  whole.*  But  if 
the  warehouse  rent  is  not  actually  paid,  but  only  charged,  such 
charge  amounts  to  a  notification  by  the  seller  to  the  purchaser 
that  he  is  not  to  have  the  goods  until  be  has  paid,  not  only  the 
price  of  the  goods,  but  also  the  rent.G  And  so,  if  a  sub-vendee 
pays  the  warehouse  rent  upon  part  of  the  goods  upon  receiving 
each  part,  upon  an  order  from  the  original  vendee,  the  vendor's 

■  Godts  b.  Row,  17  C.  B.  229.  Hamuli,   9  B.  &  0.  ST! ;   Hammond   u. 

3  Lackinglon  v.  Atherton,  7  M.  ft  G.  Anderson,  1  B.  &  P.  N.  It.  69. 

360.  *  Hurry  v.  Mangle*,  1  Camp.  439. 

*  Mile*  v.   Gorton,   3  Cr.  *   M.  504 ;  *  Mile*  c.  Gorton,  2  Cr.  &  M.  504,  513, 

Bloum  e.  Sunder*,  4  B.  &  C.  941 ;  Grica  per  Baylej,  B. 
«,  3  App.  Cm.  319 ;  Wink*  c 
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lien  upon  the  remainder  of  the  goods  is  not  affected.  His  control 
and  lien  remain  entire  over  the  whole  until  the  delivery  of  the 
part.  It  is,  however,  divisible,  and,  when  part  is  taken  away, 
the  lien  remains  on  the  goods  which  were  not  delivered,  and  for 
which  the  warehouse  rent  has  never  been  paid.1 

833.  A  seller  loses  his  lien  by  giving  an  acknowledgment 
that  he  holds  the  goods  as  bailee  for  the  purchaser.  In  a 
■case  where  a  negotiable  note  was  taken  for  the  price  of  goods 
«old,  the  seller  at  the  same  time  gave  the  buyer  a  certificate  that 
he  held  them  for  the  seller  upon  storage.  Afterwards  the  buyer 
verbally  offered  to  cancel  the  sale  if  the  seller  would  surrender 
the  note.  He  agreed  to  this,  but  the  note  having  been  dis- 
counted at  a  bank,  be  did  not  tender  the  note  till  several  days 
afterwards.  In  the  mean  time  the  buyer  had  assigned  the  goods 
to  certain  of  his  creditors,  informing  them,  however,  of  the  conver- 
sation in  regard  to  cancelling  the  sale.  These  assignees  brought 
an  action  of  trover  against  the  seller  for  the  goods,  whereupon  it 
was  held  that  the  property  vested  in  the  buyer,  and  that  the 
.seller  had  no  lien  for  the  price  of  the  goods.2  The  contract  to 
cancel  the  sale  was  conditional ;  and,  as  a  resale  of  the  goods,  it 
was  void  by  the  statute  of  frauds,  the  value  of  the  goods  being 
more  than  fifty  dollars. 

834.  A  delivery  of  a  part  of  the  goods  sold  does  not  op- 
erate as  a  delivery  of  the  whole,  bo  as  to  destroy  the  vendor's 
lien,  or  right  of  stoppage  in  transitu,  unless  there  be  something 
to  ehow  that  the  parties  intended  that  such  delivery  of  a  part 
should  be  equivalent  to  a  delivery  of  the  whole.3  Upon  this 
point  Willes,  J.,  has  well  stated  the  modern  doctrine :  "  There 
have  been  different  expressions  of  opinion  at  various  times  as  to 
whether  the  delivery  of  a  portion  of  the  goods,  the  subject  of  an 
entire  contract,  operates  as  a  constructive  delivery  of  the  whole, 
so  as  to  put  an  end  to  the  right  of  stopping  in  transitu.  It  was 
supposed  to  have  been  thrown  out  by  Taunton,  J.,  that  a  de- 
livery of  part  operated  as  a  constructive  delivery  of  the  whole, 
but  that  doctrine  has  since  been  called  in  question  and  dissented 
from ;  and  it  is  now  held  that  the  delivery  of  part  operates  as  a 

1  Miles  v.  Gorton,  2  Cr.  &  M.  504,  513,  Tier  v.  PojnU,  *  B.  ft  Ad.  568  ;  Payne  p. 
pet  Bajlcj,  B.  Sh'mibolt,    I    Camp.    427  ;  Hamburger  r. 

*  Cbapman  u.  Searle,  3  Pick.  SB.  Bodmin,  9  Daly,  99. 

■  Ex  parte  Coopor,  11  Ch.  D.  68;  Bnn. 
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constructive  delivery  of  the  whole  only  where  the  delivery  of 
part  takes  place  in  the  course  of  the  delivery  of  the  whole,  and 
the  taking  possession  by  the  buyers  of  that  part  is  the  acceptance 
of  constructive  possession  of  the  whole." ' 

836.  When  part  of  a  quantity  of  goods  ia  sold,  there  can 
be  no  delivery  until  the  part  sold  is  separated  or  set  apart  for 
the  purchaser.  Thus,  if  a  thousand  bushels  of  corn,  part  of  a 
larger  quantity  lying  in  bulk,  be  sold,  no  title  passes  until  separa- 
tion of  this  part  is  made  in  some  form.3  But  if  in  such  case  the 
grain  be  stored  in  an  elevator,  and  the  seller  delivers  to  the  buyer 
an  order  on  the  proprietor  of  the  elevator  or  upon  the  warehouse- 
man, and  the  buyer  presents  the  order  to  the  proprietor  or  ware- 
houseman, and  the  latter  agrees  thenceforward  to  hold  that  quan- 
tity for  the  buyer,  a  valid  title  with  constructive  possession  is 
acquired  by  the  buyer,  and  the  seller's  lien  is  defeated.1 

Trees  lying  on  the  land  of  a  third  person  were  sold,  the  pur- 
chaser having  the  privilege  of  removing  them  when  he  pleased. 
He  marked  the  trees,  ascertained  their  cubical  contents,  and  re- 
moved some  of  them.  It  was  held  that  the  transfer  of  the  whole 
was  complete,  and  that,  upon  the  bankruptcy  of  the  purchaser, 
the  vendor  could  not  enforce  any  lien  upon  the  portion  not  re- 
moved.* 

836.  The  rule  has  sometimes  been  stated  to  be  that  the 
delivery  of  part  of  the  goods  sold  on  an  entire  contract  is  a 
virtual  delivery  of  the  whole,  and  vests  in  the  purchaser  the 
'entire  property ; "  so  stated,  subject,  however,  to  qualifications,  de> 

1  Bolton  d.  Lancashire  &  Yorkshire  By.  vendor's  lien,  or  his  right  to  stoppage  n 
Co.  L,  R.  1  C.  P.  431,  440.  traiaila. 

2  Koeler  r.  Goodwin,  111  Maw.  490.  In  Ex  parts  Cooper,  11  Ch,  D.  68,  Brett, 
1  Kraler  v.  Goodwin,  111  Mas?,  490, per     L.   J.,  mid,  with   reference  to  thesn  two 

Wells,  J.  ;  Cashing  a  Breed,  14  Allen,  casta:  "  It  seems  to  me  that  in  (he  former 

370,  92  Am.  Dec.  777.  case  the  ground  of  decision  was  that  the 

1  TuuUejB.  Tomer,  SBing.N.  C.  151;  captain  of  the  ship  had  altered  his  position 

and  see  Ex  part*  Gwynne,  IS  Vet.  379  ;  from  that  of  a  mere  carrier,  and  had  ull- 

Cooper  v.  Bill,  3  H.  &  C.  782.  dertuktn,  with  the  consent  of  the  assignee! 

*  Slnbej  v.  Hey  ward,  2  II.   Bl.  M4 ;  of  the  bill  of  lading,  to  bold  the  whole  of 

Hammond  v.  Anderson,  1   B.  &  P.  N.  U.  the  cargo  for  tliem  ;  and,   in  the  Utter 

69.    Pollock,  C.B., referring  to  these  two  ease,  the  wharfinger,  who  for  a  time  had 

cases  in  Tanner  u.  Swell,  14  M.  &  W.  held  for  the  persons  who  had  put  the  good* 

28,  37,  says  they  are  the  only  ones,  so  far  into  his  hands,  had  altered  his  position, 

as  he  has  observed,  which  bear  the  sem-  and,  with  the  consent  of  the  person  lo 

blance  of  an  authority  that  a  mere  part  whom   the  goods  were  transferred,  had 

delivery  UaufBcient  to  pot  an  end  to  the  agreed  to  hold  them  no  longer  for  the  per. 
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peuding  upon  tbe  terms  of  the  particular  contracts  and  the  inten- 
tion of  the  parties.  "As,  for  instance,"  says  Judge  Wilde,1  "if 
goods  are  Bold  by  weight  or  measure,  and  a  part  is  weighed  or 
measured  and  delivered,  and  a  part  not,  the  property  in  the  goods 
not  weighed  or  measured  still  remains  in  the  vendor  ;*  or  if  any- 
thing remains  to  be  done  by  the  vendor  before  delivery  as  to  tbe 
part  not  delivered;8  or  if  a  part  is  retained  by  tbe  vendor  until 
the  price  shall  be  paid ;  or  if  the  goods  are  to  be  paid  for  on  de- 
livery, and  a  part  only  is  paid  for  and  delivered.  In  all  these 
cases  the  property  not  delivered  will  not  vest  in  the  vendee." 

The  vendor's  right  of  Hen  in  such  cases  depends,  of  course, 
upon  the  rule  that  governs  as  to  delivery. 

837.  The  rule  as  above  stated  applies  only  where  there 
was  no  Intention  to  separate  tbe  particular  part  delivered 
from  the  remainder.  In  that  case  the  incipient  or  inchoate  deliv- 
ery will  amount  to  a  determination  of  tbe  vendor's  lien.  Chief 
Baron  Pollock,  reviewing  the  early  cases  upon  this  point,  says  of 
the  leading  case  of  Slubey  v.  Hey  ward,1  that  the  part  delivery  of 
the  cargo  there  was  in  truth  a  delivery  of  the  whole  cargo,  for 
each  part  was  taken  away  with  tbe  intention  to  take  possession 
of  the  whole,  and  not  to  separate  the  part  that  was  delivered 
from  tbe  remainder.     In  Jones  r.  Jones,6  also,  the  vendee,  who 

■on  who  had  put  tham  into  hii  hands,  but  progress  of,  and  with  a  view  to,  th*  dear- 

for  the  vendee.     In  both  CUM  there  tu  ery  ot  the  whole." 

an  attornment  by  tbe  person  who  held  the  *  S  M.  &  W.  431.  . 
goods,  and,  unless  something  equivalent  In  Ex  porta  Cooper,  1 1  Ch.  D.  68,  7", 
to  an  attornment  is  shown  on  the  part  of  Lord  Justice  Cotton,  referring  to  this  caM, 
the  carrier,  bo  that  be  has  altered  bU  post-  said :  "  It  looks  at  first  a  little  mora  like 
lion  from  that  of  carrier,  and  holds  them  one  which  supports  the  general  proposi- 
in  another  capacity,  it  seems  to  me  the  lion  which  ts  put  forward.  But  when  it 
transitu*  cannot  be  at  an  end."  Part*  ■>.  is  examined  it  amounts  only  to  this,  that 
Hall,  2  Pick.  206;  Ex  parte  Gwvnns,  IS  the  coBrt  cams  to  the  conclusion  as  a  mat- 
Ves.  379.  ter  of  fact  that  there  was  an  intention  to 
l  Parks  t>.  Hall,  3  Pick.  206.  take  the  whole  when  part  only  was  netu- 
5  Citing  Hanson  v.  Meyer,  S  East,  614.  ally  taken ;  and,  that  being  so,  it  is  only 
8  Citing  Dixon  u.  Tales,  5  11,4  Ad.  an  authority  that  whew  a  purchaser  tas- 
313 ;  Simmons  v.  Swift,  3  B.  &  C.  857  j  ;Dg  part  shows  an  intention,  acquiesced  in 
Young  P.  Austin,  6  Pick.  280  j  Merrill  v.  by  the  carrier,  to  receive  and  lake  poasea- 
Hunnewell,  13  Pick.  213  ;  Riddler  v.  Var-  sion  of  the  whole,  that  in  a  constructive  pos- 
nom,  20  Pick.  380.  session  of  the  whole  by  the  acquiescence  of 
*  2  H.  Bl.  504.  Lord  Tenterden,  refer-  both  parties.  It  does  not  in  any  way  sup- 
ring  to  this  case  in  Bnnnoy  n.  Poynta,  4  B.  port  tbe  proposition  that  tbe  mere  delivery 
&  Ad.  568,  571,  says  that  that  was  "the  of  a  part  of  the  cargo,  as  in  tbe  prerent 
delivery  of  part  of  the  cargo,  made  in  the  case,  can  be  looked  upon  as  a  constructive 
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was  an  assignee  under  a  trust  deed,  took  possession  of  part  of  a 
cargo,  with  the  intention  of  obtaining  possession  of  the  whole,  for 
the  purposes  of  the  trust,  and  therefore  such  taking  possession  of 
a  part  put  an  end  to  the  transaction. 

In  illustration  of  this  rule  may  be  mentioned  a  case  which 
turned  upon  the  legal  effect  of  s  partial  delivery  of  a  cargo  of 
wheat.  Bills  of  lading  of  the  wheat  were  transmitted  by  the 
seller  to  the  purchaser,  whose  assignee,  upon  the  arrival  of  the 
ship,  received  delivery  of  part  of  the  cargo,  when  the  vendor  or- 
dered the  master  not  to  deliver  the  residue.  The  court  held  that 
the  vendor  had  no  authority  to  countermand  his  order  of  delivery, 
for  a  delivery  of  a  part  was  the  delivery  of  the  whole,  there  ap- 
pearing to  be  no  intention,  either  previous  to  or  at  the  time  of  the 
delivery,  to  separate  part  of  the  cargo  from  the  rest.1 

838.  Wherever  an  intention  appears  to  separate  a  part 
of  the  goods  from  the  residue,  delivery  of  a  part  only  will 
not  divest  the  seller's  lien  upon  such  residue.1  If,  for  instance, 
goods  be  Bold  to  be  paid  for  on  delivery,  and  the  seller,  as  a  favor, 
allows  the  purchaser  to  carry  away  part  of  them  without  payment, 
there  is  no  waiver  of  the  condition,  bnt  the  seller  is  entitled  at 
any  time  to  assert  his  rights,  and  detain  the  remainder  of  the 
goods  until  payment  is  made  according  to  the  terms  of  the  sale. 
Such  a  delivery  of  a  part  is  a  separation  of  that  part  from  the 
whole  bulk,  and  not  an  inchoate  delivery  of  the  whole.8 

A  vendee  taking  possession  of  a  part  of  the  goods  sold,  not 
meaning  thereby  to  take  possession  of  the  whole,  but  to  separate 
that  part,  and  to  take  possession  of  that  part  only,  puts  an  end  to 
the  vendor's  lien  only  with  respect  to  that  part  and  no  more ;  and 
deliver]'  cf  the  whole,  or  as  putting  the  meant."  This  dictum  It  questioned  bj 
consignee  in  constructive  possession  of  the  Pollock,  C.  B.,  in  Tanner  u.  Bcovell,  14 
wools  so  as  to  defeat  the  vendor's  right  to    M.  a  W.  28, 37. 

atop  in  transitu,  or  the  right  of  the  con-       *  Valpy  v.  Oaketey,  16  Q.  B.  941 ;  Qrif- 
eignee,  if  he  to  desires  under  the  dream-     fiths  B.  Perry,  1  E.  ft  E.  680  ;  Miles  p.  Gor- 
stances,  to  put  an  end  to  the  contract."        ton,  S  Cr.  &  M.  904 ;  Leonard  v.  Sbean), 
'  Slubey  s.  Heyward,  S  H.  Bl.  501.  1  B.  A  E.  667,  per  Crompton,  J. ;  Hanson 

In  Bettt  o.  Gibbons,  S  Ad.  &  K  37,  73,  t>.  Meyer,  6  East,  614  j  Bunney  v.  Pojntx, 
Taunton,  J.,  in  reply  to  counsel,  who  at-  *  B.  &  Ad.  568,  571  ;  Williams  v.  Moore, 
serted  that  a  delivery  of  a  part  amounted  5  N.  H.  235  ;  Buckley  o.FaroUs,  17  Wend, 
to  a  delivery  of  the  whole  only  when  the  504;  Haskell  v.  Rice,  11  Gray, 240 ;  Wan- 
circumstance*  showed  that  it  m  meant  amaker  t>.  Terkea,  70  Pa.  St.  443. 
as  *Dch,  said  :  "No ;  on  the  contrary,  a  ■  Dixon  o.  Yates,  9  B.  *  Ad.  313,  per 
partial  delivery  is  a  delivery  of  the  whole,  Parke,  J. ;  Townlej  o.  Crump,  3  Nov.  a 
unless  circumstances  show  that  It  i*  not  so    M.  60S. 
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the  right  of  lien  and  the  right  of  stoppage  in  transitu  on  the 
remainder  still  continue.1 

839.  If  during  the  delivery  of  goods  sold,  and  before  it  is 
completed,  the  purchaser  sella  or  pledges  them  to  a  third 
person,  without  the  knowledge  of  the  original  vendor,  the  lien  of 
the  latter  is  not  affected.  Thus,  where  a  raft  of  lumber  upon  the 
Hudson  River  was  sold  to  be  paid  for  on  delivery  upon  the  dock 
of  a  lumber  dealer  at  Albany,  after  nearly  all  the  lumber  bad 
been  taken  from  the  water  and  piled  upon  the  dock,  the  seller, 
having  learned  that  the  buyer  had  absconded,  forbade  the  piling 
of  any  more  of  it  upon  the  dock.  When  part  of  the  lumber  had 
been  piled  upon  the  dock,  tbe  buyer  obtained  an  advance  upon  it 
from  the  owner  of  the  dock,  and  the  latter  claimed  title  to  the 
lumber.  But  it  was  held  that  the  vendor  was  entitled  to  the  lumber 
by  virtue  of  his  lien.     The  court  said  that  the  sale  was  of  the 
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aion,  or  a  delivery  order  which  shows  his  right  of  possession,  does 
not  enable  the  purchaser  to  confer  a  title  upon  another  as  against 
the  seller's  lien.1 

A  resale  of  the  goods  to  a  third  person  by  the  first  purchaser 
does  not  affect  the  rights  of  the  unpaid  vendor,  unless  he  has  in 
some  way  estopped  himself  from  asserting  them,  as  against  the 
I  o  b-p  n  rchaser  .s 

A  bill  of  lading  in  the  hands  of  the  purchaser  enables  him  to 
sell  and  confer  a  title  upon  a  purchaser  from  him.  But  a  vendor 
may  preserve  bis  lien  by  consigning  goods  to  an  agent  or  bailee 
instead  of  the  purchaser,  and  taking  a  bill  of  lading  to  the  ven- 
dor's own  order.  Then,  upon  the  arrival  of  the  goods  at  their 
destination,  tbe  bailee  may  take  possession  of  tbem  and  hold  them 
until  payment  is  made.  If,  in  such  case,  the  vendor  draws  against 
the  goods  and  obtains  a  discount  of  his  draft  upon  a  pledge  of  the 
bill  of  lading,  and,  the  purchaser  having  become  insolvent,  the 
pledgee  attaches  tbe  goods,  upon  their  arrival  at  their  destination, 
as  tbe  purchaser's  goods,  aueh  attachment  will  have  no  effect  upon 
the  lien  of  the  vendor,  bnt  he  may  pay  the  draft,  and  by  virtue 
of  bis  lien  replevy  the  goods  from  the  attaching  officer.3 

842.  The  unpaid  seller  may  by  his  acta  or  declarations 
estop  himself  from  claiming  his  lien  as  against  a  eub-pur- 
ohaser.4  Thus,  timber  lying  at  the  owner's  wharf  was  sold  and 
marked  with  the  initials  of  the  buyer,  who  gave  bis  acceptances 
on  time  for  the  price.  Before  the  acceptances  became  due,  the 
buyer  sold  all  the  timber  except  a  small  part  which  had  been 
delivered  to  him.  The  last  purchaser  notified  the  original  vendor 
of  bis  purchase,  who  answered,  "  Very  well ; "  and  the  purchaser 
went  with  him  to  the  wharf,  and  there  marked  the  timber  with 
his  own  initials,  and  directed  the  vendor  to  send  no  more  of  the 
timber  to  the  original  vendee.  Upon  the  insolvency  of  the  latter, 
it  was  held  that  the  vendor  could  not  retain  tbe  lumber  as  against 
the  last  purchaser.'    Lord  El len borough,  referring  to  the  assent 

1  Dixon   c.   Yntas,   5  B.   ft  Ad.  313;  Gray,  £40;   Hamburger    r.    Rodmin,  9 

Ware  Hirer  B.  R.  Co.  v.    Vibbard,   114  Daly,  93. 

Mm.    447;    Hamburger   v.    Bodmiui,   9        *  Seymonr  v.  Newton,  10S  Man.  878. 
Daly,  93.  *  Storeld    v.    Hughe*,    14    East,    308 ; 

■  Craven  p.  Ryder,  6  Taunt.  433 ;  Miles  Parker  v.  Crittenden,  37  Conn.  148. 
b.  Gorton,  3  Cr.  ft  H.SQ4;  Farmeloov.        *  Stoveld  u.  Hughe*,  14  East,  308.    For 

Bain,  1  C.  P.  D.  443;  Townley  v. Crump,  a  similar  case,  aeo  Chapman  u.  Shepard, 

4   Ad.   ft  El.   58;    Haskell   v.   Rice,   11  39  Conn.  413. 
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of  the  vendor  to  the  last  purchase  in  saying  "  Very  well,"  and  in 
making  no  objection  to  the  marking  of  the  timber  in  the  name  of 
the  last  purchaser,  said :  "  If  that  be  not  an  executed  delivery,  I 
know  not  what  is  so."  The  other  judges  also  declared  that  there 
was  an  express  asaent  to  such  transfer  of  the  lumber,  and  that  the 
seller  could  not  retain  it. 

843.  Same  (continued).  —  A  purchaser  of  barley,  which  was 
in  the  seller's  warehouse,  resold  a  part  of  it,  and  gave  to  tbe 
purchaser  a  delivery  order  addressed  to  the  station-master.  The 
second  purchaser  sent  this  order  to  the  station-master,  saying, 
"  Please  confirm  this  transfer."  The  station-master  showed  tbe 
delivery  order  to  the  seller,  who  still  bad  possession  of  tbe  bar- 
ley, and  he  said,  "  All  right.  When  you  get  the  forwarding  now 
I  will  put  the  barley  on  tbe  line."  The  first  purchaser  became 
bankrupt,  and  the  seller  refused  to  deliver  the  grain.  The  Court 
of  Queen's  Bench  held  that  the  seller  was  estopped  by  his  state- 
ment to  the  station-master  from  denying  that  the  property  had 
passed  to  the  second  purchaser;  for,  by  making  such  statement, 
he  induced  the  plaintiff  to  rest  satisfied  under  the  belief  that 
the  property  had  passed,  and  so  to  alter  his  position  by  abstain- 
ing from  demanding  back  tbe  money  which  he  had  paid  to  his 
vendor.1 

A  case  not  distinguishable  from  tbe  foregoing  was  decided 
upon  the  same  grounds  by  the  Court  of  Appeals  of  New  York. 
A  purchaser  of  a  quantity  of  cotton  in  store  pledged  the  invoice, 
and  gave  to  tbe  pledgee  an  order  upon  the  warehouseman.  The 
pledgee  presented  tbe  order  to  the  warehouseman,  who,  with  the 
consent  of  tbe  vendor,  gave  to  the  pledgee  the  ordinary  ware- 
house receipt  for  the  cotton.  Three  days  afterwards  the  pur- 
chaser of  the  cotton  failed,  without  having  paid  for  it.  It  was 
held  that  the  seller  was  estopped  from  claiming  the  cotton  as 
against  the  pledgee,  because  the  latter  had  a  right  to  rely  upon 
the  warehouse  receipt.  Had  tbe  pledgee  not  obtained  tbe  ware- 
house receipt,  he  might  have  resorted  to  some  process  to  recover 
the  loan,  or  to  secure  some  indemnity  against  loss.* 

844.  A   seller   is   estopped  from   setting   up   his  lien,  as 

1  Kuiglits  d.  Wiffeti,  L.  R.  5  Q.  B.  660.        ■  Voorhio  v.  Olmstead,  66  N.  T.  US 
i'or  similar  caneaaee  Woodley  v.  Coventry,     citing  and  approving  Knights  c.  Wiflen, 
i  H.  &  C.  164 ;  Fooley  v.  Great  Eastern    L.  II.  5  Q.  B.  660. 
Ry.  Co.  34  L.  T.  N.  S.  537. 
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against  a  purchaser  from  his  vendee,  by  recognizing  such 
purchaser's  deliver?  order,  and  delivering  several  parcels  to 
him  without  objection.  Thus,  sugar  lying  in  the  seller's  ware- 
house was  sold,  and  the  buyer's  acceptances  taken  in  payment. 
The  buyer  resold  the  sugar,  and  gave  a  delivery  order  to  the 
purchaser,  who  handed  it  to  the  original  vendor,  and  received 
from  him  a  part  of  the  sugar.  Afterwards  this  purchaser,  on 
several  occasions,  gave  his  own  delivery  orders  on  the  vendor  for 
portions  of  the  goods.  Before  the  acceptances  became  due,  the 
first  purchaser  became  insolvent,  and  the  vendor  refused  to  de- 
_  liver  the  remainder  of  the  goods  to  the  last  purchaser.  It  was 
held  that  he  could  not  detain  the  goods ;  that,  by  accepting  his 
buyers  delivery  order  without  making  claim  to  any  lien  upon 
the  goods,  he  had  recognized  the  Becond  purchaser  as  having  the 
right  of  property  and  of  possession  of  the  goods,  and  that  he 
could  not  set  up  any  lien  upon  the  goods  as  against  such  pur- 
chaser.1 Lord  Campbell,  C.  J.,  said  :  "  The  title  of  the  purchaser 
being  once  acknowledged  by  the  warehouseman,  the  purchaser  has 
a  right  to  treat  the  warehouseman  as  his  agent ;  and  the  latter 
cannot  afterwards  set  up  a  right  in  respect  of  a  third  party.  The 
right  claimed  by  the  vendor  is  analogous  to  a  right  of  stoppage 
in  transitu  ;  and,  as  to  that,  there  are  many  cases  in  which  it 
has  been  decided  that,  after  the  first  vendee  has  parted  with  the 
possession  of  the  goods  to  the  second  vendee,  and  acknowledged 
his  title,  he  cannot  afterwards  stop  them  in  transitu  on  account 
of  any  claim  against  the  first  vendee." 

846.  In  such  oases  the  result  is  the  same,  whether  the 
sub-vendee  has  paid  his  purchase-money  before  or  after  the 
acts  or  representations  of  the  vendor  whioh  estop  him,  as 
against  such  eub-vendee,  from  setting  up  his  lien.  If  at  the  time 
of  such  acts  or  representations  the  sub-vendee  has  not  paid  the 
price  of  the  goods,  but  in  consequence  of  such  acts  or  representa- 
tions he  alters  his  position  by  paying  the  price  either  wholly  or 
in  part,  the  vendor  is  held  to  be  bound  by  his  acts  or  declara- 
tions.1 If  at  the  time  of  such  acts  or  declarations  the  sub-vendee 
has  already  paid  the  price  of  the  goods,  nevertheless  his  position 
may  be  altered  thereby ;  for  he  may  be  induced  to  rest  satisfied 
that  the  property  had  passed  to  him,  and  would  take  no  steps  to 
demand  back  the  money  he  had  paid  to  the  first  purchaser  before 

1  Feanon  o.  Dawson,  E„  B.  &  E.  US.  *  Wood  ley  v.  CdTUntrj,  3  H.  t  C.  164. 
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be  became  bankrupt.  If  once  the  fact  is  established  that  the  anb- 
veiidee'a  position  is  altered  by  relying  upon  the  acts  or  declara- 
tions of  the  vendor,  and  taking  no  further  steps,  the  latter  is 
estopped,  just  as  he  is  in  the  case  first  stated.1 

846.  If  the  owner  of  goods  in  any  war  allows  them  to  be 
so  situated  that  a  stranger  has  a  right  to  assume  that  the 
title  is  in  another,  and  on  the  faith  of  such  indicia  of  ownership 
deals  with  the  apparent  owner,  the  true  owner  is  estopped  from 
asserting  his  title.1  But  in  such  case  it  is  an  essential  part  of  the 
estoppel  that  the  third  party  dealt  with  the  apparent  owuer  on 
the  faith  of  the  indicia  of  ownership  with  which  the  owner  has 
invested  him.  The  owner  is  not  estopped  if  he  has  not  invested 
another  with  any  indicia  of  ownership,  and  no  third  party  has  in 
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delivered  to  him  by  the  seller.  Subsequently  the  purchaser  resold 
the  logs  to  one  who  paid  him  the  price  in  cash,  without  having 
seen  the  bill  given  by  the  original  vendor,  or  having  communi- 
cated with  the  latter  in  any  way  respecting  the  ownership  of  the 
logs ;  although  before  such  resale  he  was  seen  by  one  of  the  orig- 
inal vendors  in  the  yard,  engaged  in  an  examination  of  the  logs, 
in  company  with  the  original  purchaser.  Part  of  the  logs  were 
delivered  on  a  verbal  order  of  the  original  purchaser,  who  shortly 
afterwards  failed.  It  was  held  that  the  lien  of  the  vendor  attached 
to  the  logs  remaining  in  his  possession  ;  and  as  the  resale  did  not 
appear  to  have  been  made  with  his  knowledge  or  approval,  nor  in 
any  way  induced  by  him,  the  case  did  not  come  within  the  appli- 
cation of  the  rule  that,  where  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  he  who  has  enabled  such  third  person 
to  occasion  the  loss  must  himself  bear  it.1 

848.  A  vendor's  lien  is  waived  when  the  parties  make 
any  agreement  inconsistent  with  the  existence  of  such  lien,  or 
from  which  a  waiver  may  be  fairly  inferred.*  There  may  be  an 
actual  waiver  of  the  lien,  and  yet  the  court  may  not  be  justified  in 
finding  a  waiver  an  a  matter  of  law.  In  ordinary  cases,  where  the 
contract  of  sale  and  the  agreement  of  the  parties  made  in  connec- 
tion with  it  are  merely  verbal,  the  question  should  be  submitted 
to  the  jury  whether  the  lien  was  intended  and  understood  by  the 
parties  to  be  waived  or  not.  And  so,  if  any  agreement  not  in 
writing  is  made  after  the  sale  affecting  the  lien,  the  jury  should 
find,  from  this  and  all  the  attendant  circumstances,  what  the 
understanding  of  the  parties  was  concerning  it.3 

849.  A  seller  of  goods  waives  his  lien  by  attaching  them 
aa  the  property  of  the  purchaser,  in  a  suit  against  him.  The 
attachment  is  an  affirmance  of  the  sale  and  delivery  under  it.4 
But  a  suit  by  the  seller  against  the  purchaser  for  the  price  of  the 
goods,  where  these  have  remained  in  the  seller's  possession,  is  no 
waiver  of  the  lien.5  An  admission  or  averment  in  the  petition  that 
the  goods  had  been  delivered  is  not  conclusive  against  the  seller 
when  in  fact  he  had  retained  possession,  but  was  ready  to  deliver 
possession  upon  payment  of  the  price.9 

■  Hamburger  v.  Rodman,  9  Dalj,  93,  *  Heller  v.  Elliott,  45  N.  J.  L.  564; 

9  Rep.  417.  Leavj  „,  Kinaella,  39  Conn.  50. 

*  Pickett  v.  Bullock,  53  N.  H.  354.  *  Rhode*  d.  Mootiey,  43  Ohio  Si.  421. 

*  Pickett  e.  Bullock,  52  N.  H.  354,  per  *  Rhodes  r.  Moonej,  43  Ohio  St.  421 , 
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V.  When  Lien  Waived  hy  Giving  Credit. 

860.  The  giving  of  credit  by  the  seller  generally  defeats 
his  right  of  lien  ;  for,  on  a  promise  to  pay  at  a  future  Ume,  tbe 
buyer,  in  the  absence  of  any  special  agreement  to  the  contrary, 
is  entitled  to  the  immediate  possession  of  the  goods,  and  he  may 
enforce  this  right  by  action.1  Accordingly,  the  taking  of  a  prom- 
issory note  or  bill  of  exchange  payable  at  a  future  day,  for  the 
price  of  the  goods  sold,  operates  as  a  bar  to  the  vendor's  right  of 
lien.  The  giving  of  a  credit  of  any  kind  for  tbe  price  of  the  goods 
sold  implies  tbe  right  of  the  buyer  to  take  them  away  into  his 
own  actual  possession ;  and  when  be  exercises  this  right,  the  ven- 
dor's right  of  lien  is  gone,  this  being  a  right  incident  to  the  posses- 
sion. "  If  goods  are  sold  upon  credit,  and  nothing  is  agreed  upon 
as  to  the  time  of  delivering  the  goods,  the  vendee  is  immediately 
entitled  to  the  possession,  and  the  right  of  possession  and  tbe 
right  of  property  vest  at  once  in  him  :  but  his  right  of  possession 
is  not  absolute ;  it  is  liable  to  be  defeated  if  he  becomes  insolvent 
before  he  obtains  possession."  3 

851.  Whether  evidence  is  admissible  of  a  usage  in  a  par- 
ticular trade,  that  the  seller  is  not  bound  to  deliver  goods 
without  payment,  in  case  a  term  of  credit  is  given  by  a  written 
contract  of  sale  not  ambiguous  in  its  language,  is  a  question  upon 
which  there  has  been  some  diversity  of  opinion.  Thus,  where 
thirty  bales  of  goats'  woo]  were  sold,  "  to  be  paid  for  by  cash  in 
one  month,  less  five  per  cent,  discount,"  it  was  held  that  tbe 
vendee  was  entitled  to  have  the  goods  delivered  to  him  immedi- 
ately, or  within  a  reasonable  time,  but  was  not  bound  to  pay  for 
thein  until  the  end  of  the  month,  and  that  evidence  of  a  usage  to 
the  contrary  was  inadmissible.8  "  The  objection  to  the  admissibil- 
ity of  the  evidence  is,  that  the  incident  sought  to  be  annexed  by 

1  Spartalt  v.  Benecke,   10  C.  B.  313;  Arnold   t>.  Delano,  4  Cii&h.  33,  39,  pet 

Cba-o   v.   Weatmore,   5   M.    &  S.   180;  Shaw,  C.  J.;  McNail  v.  Ziegler,  68   11L 

Crawahay  o.  Homfray,  4  B.  *   Aid.  50;  2S4;   Thompson  v.  Wedge,  SO  Wit  64S, 

Honldilch  v.  Dtaangea,  3  Srark.  337  ;  Feb*  7  M.  W.  Bep.  G60;  Baker  v.  Dewey,  IS 

c  Wray,  3  East.  93  ;  Edwards  e.  Brewer,  Grant  Ch.  ( U.  If.)  668. 

3  H.  &  W.  3TS ;  Cowell  t>.  Simpson,  16  *  Bloxam  o.  Bandera,  4  B.  &  C.  Ml,  per 

Vea.273;  Jonca  r.  Tbarloe,  8  Hod.  ITS;  Bay  ley,  J. 

Hewiaon  v.  Guthrie,  3   Bing.  N.  C.  755,  *  Sparlali  t>.  Benecke,   10  C.  B.  111. 

759;  Dempiey  o.  Carton,  11  U.  C.  C.  P.  See,  also,  Ford  v.  Yates,  2  M.  A  G.  M9 
463;    Leonard   a.    Davis,    1    Black,   476; 
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such  evidence  ib  inconsistent  with,  and  contradictory  to,  the  express 
terms  of  the  contract,  and  is  by  those  terms,  if  not  expressly, 
certainly  by  implication,  excluded." 1 

Bat  this  decision  was  overruled  by  the  Exchequer  Chamber  in 
Field  v.  Lelean.a  There  a  sale  was  made  by  one  broker  to  another 
of  shares  in  a  mine,  "  payment  half  in  two  months,  and  half  in 
four  months."  It  was  held  that  evidence  was  admissible  of  a  cus- 
tom among  brokers  in  mining  shares,  that,  in  contracts  relating  to 
the  sale  and  purchase  of  such  shares,  the  delivery  takes  place  at 
the  time  appointed  for  payment.  The  usage  was  regarded  as  not 
varying  the  time  of  payment  as  fixed  by  the  contract  of  sale,  but 
as  determining  the  time  of  delivery. 

862.  But  if  the  buyer  allows  the  goods  to  remain  in  the 
seller's  possession  until  the  period  of  credit  has  elapsed  and 
then  fails  to  make  payment,  the  seller's  lien  revives,  and  may  be 
asserted  in  the  same  manner  as  it  might  have  been  had  no  credit 
been  given,  and  he  may  hold  the  goods  as  security  for  the  price. 
Though  the  vendor  waives  his  lien  for  the  price  by  giving  credit 
for  it,  this  waiver  is  upon  the  implied  condition  that  the  vendee 
does  not  become  bankrupt  or  insolvent.9  Thus,  if  the  owner  of 
a  large  quantity  of  wood,  lying  in  a  pile  upon  his  own  land, 
sell  it  on  a  credit  of  six  months,  with  an  agreement  that  the 
purchaser  may  remove  it  within  a  year,  and  before  the  pur- 
chaser removes  the  wood  he  becomes  insolvent,  the  vendor  may 

1  SpartaU  e.  Bocckc,  10  C.  B.  2)  2,  per  for  delivery,  with   respect  to   which   the 

Wilde,  C.  J.  written  contract  is  silent." 

1  6H.AN.  61T.  Wightraan,  J.,  delir-  »  Grice  v.  Richardson,  3  App.Cai.319; 
•ring  the  judgment  of  the  court,  said;  GunD  t>.  Bolckow,  L.  II.  10  Ch.  491; 
"  The  judgment  of  the  Court  of  Common  M'Ewan  t>-  Smith,  2  II.  L.  309  ;  Martin- 
Pleaa  in  the  case  of  Spartali  e.  Benecke,  dale  t>.  Smith,  1  Q.  B.  SB9, 39.'i ;  Dixon  v. 
IOC.  B.  212,  in  which  ihe  circumstances  Yates,  5  B.  i  Ad.  313  ;  Castles.  Svrorder, 
were  hardly  distinguishable  from  the  prea-  5  II.  &  N.  281 ;  Miles  u.  Gorton,  9  Cr.  & 
ent,  is  no  doubt  direct Lj  against  the  ad-  M.  504 ;  Ex  porta  Chalmers,  L.  K.  S  Ch. 
miseibllitjof  evideoceof  wage  in  thU  caw;  2B9;  Griffiths  v.  Perry,  1  E.  &  E.  680; 
bnt  that  decision  proceeds  on  what  appears  Vslpy  v.  Oakcley,  16  Q.  B.  941 ;  Arnold  u. 
to  me  to  be  the  mistaken  ground  that  the  Delano,  4  Cosh.  33,  per  Shaw,  C.  J. ;  Mil- 
effect  of  the  introduction  of  a  custom  as  to  liken  v.  Warren,  67  Me.  46 ;  Hamburger 
the  time  of  delivery  of  the  thing  sold  o.  Rodman,  9  Daly,  93;  /■  re  Batehalder, 
would  be  to  alter  or  vary  the  lime  Gxed  for  2  Lowell,  24S ;  Owens  v.  Weedrnan,  83  111. 
payment  by  the  written  contract;  whereas  409;  Bohn  Manuf.  Co.  v.  Hynes  (Wis.), 
the  time  for  payment  would  not  bealtered,  S3  N.  W.  Rep.  681. 
and  the  custom  would  only  effect  the  time 
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retain  the  wood  against  the  assignee  in  insolvency  of  the  par- 
chaser.1 

Where  a  sale  was  made  of  a  number  of  bales  of  drillings,  which 
were  to  be  delivered  to  the  purchaser  as  fast  as  he  needed  them, 
for  manufacturing  into  bags,  and  it  was  agreed  that  the  purchaser 
should  store  the  manufactured  bags  and  deliver  the  warehouse 
receipts  to  the  seller  in  pledge,  it  was  held  that,  upon  the  delivery 
of  the  goods  to  the  purchaser,  the  title  vested  in  him,  and  that 
the  seller  had  no  lien  thereon,  and  no  lien  on  the  manufactured 
bags,  until  the  warehouse  receipts  were  delivered  to  him.  The 
agreement  showed  that  the  seller  was  willing  to  trust  the  pur- 
chaser for  a  portion  of  the  goods,  and  that,  upon  his  pledging  the 
bags  manufactured  from  that  portion,  he  was  willing  to  trust  him 
for  another  portion.  If  the  seller  delivered  a  second  portion  to 
the  purchaser  without  requiring  a  delivery  in  pledge  of  the  man- 
ufactured bags,  this  was  a  waiver  of  the  condition,  and  the  title  to 
both  vested  absolutely  in  the  purchaser.1 

853.  The  fact  that  the  vendor  has  taken  a  negotiable  note 
or  bill  of  exchange  for  the  puroh  as  e-money  does  not  defeat  bis 
lien  upon  the  subsequent  insolvency  of  the  purchaser  before  be 
has  taken  actual  possession  of  the  goods.8  "  Wben  the  bill  ii 
dishonored,  there  is  no  longer  payment,  or  anything  which  can 
be  considered  as  equivalent  to  payment ;  and  it  seems  to  me  that 
the  assignee  of  the  bankrupt  cannot,  after  what  has  taken  place, 
insist  on  delivery  without  actual  payment."  *  A  bill  of  exchange, 
taken  for  the  price  of  goods  sold,  is  not  absolute  payment  there- 
for, but  conditional  on  its  being  honored  at  maturity.  "No  doubt, 
if  the  buyer  does  not  become  insolvent,  that  is  to  say,  if  he  does 
not  openly  proclaim  his  insolvency,  then  credit  is  given  by  taking 
the  bill ;  and  during  the  time  that  the  bill  is  current  there  is  no 
vendor's  lien,  and  the  vendor  is  bound  to  deliver.  Bat  if  the  bill 
is  dishonored  before  delivery  has  been  made,  then  the  vendor's 
lien  revives ;  or  if  the  purchaser  becomes  openly  insolvent  before 
the  delivery  actually  takes  place,  then  the  law  doea  not  compel 
the  vendor  to  deliver  to  an  insolvent  purchaser." s 

1  Arnold  v.  Delano,  4  Cnih.  33 ;  Miles  Blanchard,  22  Pick.  18, 33  Am.  Dec.  100; 
v.  Gorton,  2  Cr.  &  M.  504.  Milli  ten  b.  Warren,  67  Me.  48. 

2  Hewlet  ».  Flint,  7  Od.  264.  *  Mil™  o.  Gorton,  2  Cr.  t  M.  504.  per 
*  (iunn  v.  Bolckow,  L.  B.  10  Ch.  491  ;     Bajley,  J. 

Miles  v.  Gorton,  2  Cr.  &  M.  S04 ;  Arnold        •  Gnnn  v.  Bolckow,  L.  R.  10  Ch.  491, 
v.  Delano,  4  Cuih.  33,  44;  Thurston  v.    501,  per  Melllah  J. 
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WHEN  LIEN   WAIVED  BY   GIVING   CREDIT.      [§§  854-856. 

The  fact  that  the  vendor  has  negotiated  acceptances  of  the  ven- 
dee for  the  price  of  the  goods  does  not  defeat  the  vendor's  lien 
upon  the  goods,  upon  the  subsequent  insolvency  of  the  vendee  be- 
fore meeting  his  acceptances.1  This  is  certainly  the  rule  if  the 
bills  are  not  secured  in  any  way,  and  do  not  bear  the  name  of  any 
third  person. 

864.  The  taking  of  the  purchaser's  negotiable  note  payable 
on  demand  for  the  price  of  goods  does  not  divest  the  seller  of  his 
lien.8 

A  purchaser-money  lien  is  of  course  waived  or  discharged  by 
payment ; s  and  the  taking  of  the  note  of  another4  than  the  pur- 
chaser constitutes  payment,  and  not  security,  unless  expressly 
taken  as  collateral  for  the  price  of  the  goods,  when  it  is  not  a 
waiver  of  the  lien.6 

866.  If  property  sold  at  auction  be  delivered  to  the  pur- 
chaser on  his  promise  to  pay  for  it  in  a  few  days,  without  any 
reservation  of  the  title  by  the  vendor,  and  the  delivery  is  not  ob- 
tained by  fraud,  the  lien  is  waived,  jnst  as  it  is  in  any  case  of  a 
sale  and  delivery  of  property  on  credit.  Such  sale  and  delivery 
pass  the  title,  and  it  is  not  divested  merely  because  the  purchaser 
fails  to  pay  for  the  property.9 

866.  If  goods  be  ordered  by  letter  without  mentioning  the 
time  of  payment,  parol  evidence  is  admissible  to  show  that  the 
goods  were  supplied  on  credit,  the  letter  not  being  a  valid  contract 
within  the  statute  of  frauds." 

'  Gnnn  c.  Bolckow,  L.  R.  10  Ch.  491.  *  Wisconsin  Marine,  4c.  Bank  e.  Filer, 

In  Bouncy  v.  Poyntz,  4  B.  &  Ad.  968,  the  S3  Mich.  49S,  47  N.  W.  Rep.  331 ;  Seam 

fact  that  the  vendor  had  taken  the  ten-  v.  Smith,  8  Mich.  343. 

dec's  promissory   note  for  the   price  of  *  Campbell  Printing  Press  Co.  p.  Powell, 

good*  sold,  and  had  negotiated  it,  and  it  78  Tex.  S3,  14  S.  W.  Rep.  349. 

was  siill  outstanding,  was  regarded  as  «ub-  *  Thompson  v.  Wedge,  SO  Wis.  642, 

(tantialljr  a  payment,  and  it  was  cones-  7  N.  W.  Rep.  SfiO ;   Singer  Hanuf.   Co. 

qoently  held  that  the  vendor  had  no  lien.  V.  Salomons,  49  Wis.  316,  9  N.  W.  Rep. 

*  Clark  e.  Draper,  19  N.  II.  419.  738. 

»  Cory  p.  Barnes,  63   Vt.  496,  21    At],  T  Lociott  v.  Nicklin,  2  Ex.  93. 
Rep.  384. 
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CHAPTER  XVIII. 


THE   SELLER'S  BIGHT  OF  STOPPAGE  IN  TRANSITU. 


L  In  nature  Mid  effect,  857-868. 
n.  Who  may  exercise  the  right,  869- 


III.  Condition*  under  which  the  right 
exists,  877-887. 


1Y.  The   mode  of  exercising  (be  right, 

888-901. 
V.  Daring    what    time    goods   in  b 

trannitu,  90S-945. 
VI.  How  the  right  is  waived  or  defeated, 

918-966. 


I.  Jii  Nature  and  Effect. 
867.  This  right  is  on  equitable  extension  of  the  vendor's 
right,  of  lien  at  common  law  for  the  unpaid  purchase-money.1 
These  rights  are  not  distinct  and  independent,  but  are,  under  dif- 
ferent names,  the  same  right  at  different  stages  of  the  execution 
of  the  contract  of  sale.  The  vendor's  right  of  lien  is  his  right  to 
detain  goods  which  he  has  sold  until  the  price  is  paid,  and  it  exists 
while  the  goods  remain  in  his  own  possession  or  control.1  Hit 
right  of  stoppage  in  transitu  is  his  right  to  retake  the  goods  after 
the;  have  passed  out  of  his  own  possession  and  control,  and  exists 
so  long  as  the  goods  are  in  the  hands  of  a  carrier  for  delivery  to 
the  purchaser.  In  one  respect,  however,  the  latter  right  differs 
from  the  former ;  for,  while  a  vendor  may  retain  the  goods  still  in 


1  Lord  RomillT,  M.  R.,  in  Prater  v. 
Witt,  L.  H.  1  Eq.  64 ;  D'AquiU  p.  Lam- 
bert, a  Eden,  75,  77,  note ;  Ellis  t>.  Hnnt, 
3  T.  It.  464,  469;  Rowley  v.  Bigelow,  IS 
Pick.  307,  313,  S3  Am.  Dec  607  ;  Grout 


In  California,  Varan  and  South.  Dakota, 
Hid  Oklahoma  Territory,  it  ia  declared  lit 
italnte  that  a  seller  or  eonaignor  of  prop- 
irtj,  whoae  claim  for  ita  price  or  proceedi 
been  extinguished,  may,  upon  tht 


j.  Hill,  4  Gray,  361  ;  While  v.  Welsh,  38  insolvency  of  the  buyer  oi 

l'a.  St.  396,  430,  per  Lowrie,  C.  J. ;  Ben-  coming  known  to  him  after  parting  ■'& 

edict  t>.  Schaettle,  12  Ohio  St.  616;  Bab-  the  property,  atop  it  while  oniU  hawk* 

cock  v.  Bonnell,  80  N.  Y.  244,  S51 ;  Blon-  the  buyer  Or  Consignee,  and  reran*  pO- 

som  o.  Champion,  28  Barb.  217, 223,  per  session  thereof.    Cal.  §3076  of  Cir.Codn; 

Sutherland,  J, ;  Loeb  u.   Peters,  63  Ala.  Dak.  )  181 S   of  Civ.   Code;  Okl.  Coop. 

343,   249,   35    Am.    Rep.    17;    Atkins   d.  Stats.  1890,  J 3329. 

Colby,  SON.  H.  134,  155,  per  Gilchrist,  *  T  n  thill  v.  Skidmore,   1S4  N.  T.  146, 

C.  J. !  Bucket'  v.  Donovan,  13  Kans.  251,  26  N.  E.  Hep.  348. 

per   Brewer,  J.  ;  Morris  v.   Sbryock,   50 

Miss.  590,  598. 
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ITS  NATURE  AND  EFFECT.  [§  858. 

his  possession  for  the  payment  of  the  price,  whether  the  purchaser 
be  insolvent  or  not,  he  can  retake  the  goods  while  they  are  in  the 
possession  of  a  third  person,  in  transit  to  the  purchaser,  only 
upon  the  insolvency  of  the  latter.  The  vendor's  possession  is  the 
essential  condition  of  his  right  of  lien,  and  possession  by  a  third 
person  is  the  essential  condition  of  his  right  of  stoppage  in  tran- 
iritu.  "  The  sale  is  not  executed  before  delivery ;  and,  in  the  sim- 
plicity of  former  times,  a  delivery  into  the  actual  possession  of  the 
vendee  or  his  servant  was  always  supposed.  In  the  variety  and 
extent  of  dealing  which  the  increase  of  commerce  has  introduced, 
the  delivery  may  be  presumed  from  circumstances,  so  as  to  vest 
a  property  in  the  vendee.  A  destination  of  the  goods  by  the  ven- 
dor to  the  use  of  the  vendee,  marking  them,  or  making  them 
up  to  be  delivered,  or  removing  them  for  the  purpose  of  being 
delivered,  may  all  entitle  the  vendee  to  act  as  owner,  to  assign, 
and  to  maintain  an  action  against  a  third  person  into  whose  hands 
they  have  come.  But  the  title  of  the  vendor  is  never  entirely 
divested  till  the  goods  have  come  into  the  possession  of  the  ven- 
dee. He  baa  therefore  a  complete  right,  for  just  cause,  to  retract 
the  intended  delivery,  and  to  stop  the  goods  in  transitu." 1 

The  right  of  stoppage  in  transitu,  being  based  on  an  equitable 
principle,  is  highly  favored. 

The  exercise  by  a  vendor  of  goods  of  the  right  of  stoppage  in 
transitu  is  not  a  rescission  of  the  contract  of  sale,  but  a  resump- 
tion of  possession,  which  will  enable  him  to  insist  upon  the  ven- 
dor's lien  which  he  had  waived  by  his  delivery  to  the  carrier.3 

868.  The  right  of  stoppage  in  transitu  waa  first  asserted 
as  an  equitable  right,3  though  it  has  now  become  a  legal  pos- 

1  Mason  b.  Lickbarrow,    ]   H.  Bl.  357,  equity-     So  tale   as   the  year  1690,   ibis 

364,  per  Lord  Longh  borough,  right  or  privilege,  or  whatever  it  may  be 

1  Penney lranta  B.  Co.  ».  American  Oil  called,  waa  unknown  to  the  law." 

Work*,  126  Pa.  St.  485,  17  AtL  Rep.  671;  The  grounds  ca  which  the  adoption  of 

Patten's  Appeal,  45  Pa.  St.  151.  this  equitable  right  by  court*  of  law    is 

*  D'Aquila  v.  Lambert,  2  Eden,  76,  77,  justified  are  stated  by  the  some  eminent 

note,  Amh.  399, 1  Smith's  Lead.  Cas.  8th  judge  ai  follows  :  — 

•d.  797.  "I  hate  always  thought  it  highly  injn- 

Ia  Lickbarrow  v.  Mason,  6  East,  SI,  !7,  rbtn  to  the  public  that  different  rules 

note,  Mr.  Justice  Boiler  upon  thla  point  should  prevail  in  the  different  courts  on 

said:  "  Tlie  right  of  stopping  in  transitu  the  same  mercantile  case.     My  opinion 

is  founded  wholly  on  equitable  principle*,  has  been  uniform   on   that  subject,     it 

which  hare  been  adopted  in  courts  of  law ;  sometimes   happens   that,  in  questions  of 

and,  as  far  a*  they  hare  been  adopted,  I  real  property,  courts  of  law  find  them- 

agree  they  will  bind  at  law  as  well  as  in  seises  fettered  with  rules  from  which  they 
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§  858.]         seller's  right  of  stoppage  in  transitu. 

sessory  right,  and  is  recognized  and  favored  by  courts  of  law. 
The  earliest  case  in  which  this  light  is  recognized  is  said  to  be 
Wiseman  v.  Vandeputt,1  in  the  year  1690.  Two  Italians  had 
consigned  cases  of  silk  to  merchants  in  London ;  but  before  the 
ship  set  sail  from  Leghorn  news  came  that  the  merchants  had 
failed,  and  thereupon  the  Italians  changed  the  consignment  to 
another  person,  against  whom  the  assignees  in  bankruptcy  of 
the  merchants  brought  their  bill  for  discovery  and  relief.  "  The 
court,  declared  the  plaintiffs  ought  not  to  have  had  so  much  as  a 
discovery,  much  less  any  relief  in  this  court,  in  regard  that  the 
silks  were  the  proper  goods  of  the  two  Florentines,  and  not  of  the 
Bonnells  (the  bankrupts),  nor  the  produce  of  their  effects;  and 
therefore,  they  having  paid  no  money  for  the  goods,  if  the  Ital- 
ians conld  by  any  means  get  their  goods  again  into  their  hands, 
or  prevent  their  coming  into  the  hands  of  the  bankrupts,  it  was 
but  lawful  for  them  to  do  so,  and  very  allowable  in  equity," 

Lord  Kenyon  said : 2  "  The  doctrine  of  stopping  goods  in  tran- 
situ is  bottomed  on  the  case  of  Snee  v.  Prescot ; 8  .  .  .  on  this  all 
the  other  cases  are  founded."  In  that  case  Lord  Hardwicke. 
stating  the  case  bypothetically,  said ;  "  Suppose  such  goods  are 
actually  delivered  to  a  carrier  to  be  delivered  to  A.,  and  while 
the  carrier  is  upon  the  road,  and  before  actual  delivery  to  A. 
by  the  carrier,  the  consignor  hears  A.,  his  consignee,  is  likely  to 
become  bankrupt,  or  is  actually  one,  and  countermands  the  de- 
livery, and  gets  them  back  into  bis  own  possession  again,  I  am 

cannot  depart,  because  they  are  fixed  and  the  retaining  of  the  goods  as  a  connr- 

established  rules,  though  equity  mar  in-  aion."     Tooke  v.  llolliog worth,  s  T.  H. 

terpose,  not  to  contradict,  but  to  correct,  22fl. 

the  strict  and  rigid  rales  of  the  law.    But        But  the  fact  that  stoppage  in  tnnuila 

in  mercantile    questions    no    distinction  is  only  a  remedial  proceeding  doubtloa 

ought  to  prevail.    The  mercantile  law  of  bad  much  to  do  with  its  early  adoption 

this  country  is  founded  on  principles  of  by  the  courts  of  law- 
equity;   and  wben  once  a  rule  is  esiab-        See,  farther,   Gibson  v.  Carrutben,  8 

lished  in  that  court  as  a  rule  of  property,  M.  ft  W.  321,  per  Lord  Abinger. 
it  ought  to  be  adopted  in  a  court  of  law.        >  S  Vera.  303.    The  next  case  was  Sate 

For   this  reason   courts  of   law  of   late  v.  Prescot,  1  Atk.  £45,  which  occurred  is 

years    have   said  that,    eren  where   the  1713;  and, the  next  caw   was  Ex  pott 

action  is  founded  on  a  tort,  Ihey  would  Wilkinson   (17BS),  cited  In  D'AunUa  a 

discover  some  mode  of  defeating  the  plain-  Lambert,  S  Eden,  TS  (1761). 
tiff,  unless  his  action  were  also  founded        Adopted  into  common  law  courts  by 

in  equity;  snd  thst,  though  the  property  Lord  Mansfield,  Burghall  v.  Howard,  I 

might  on  legal  grounds  be  with  the  plain-  H.  BI.  366,  n. 
tiff,  if  there  were  any  claim  or  charge  by        *  Ellis  v.  Hunt,  ST.  R.  464. 
the  defendant,  they  would  not  consider        *  1  Atk.  346,  S4B  (1743). 
564 


:ec  by  Google 


of  opinion  that  no  action  of  trover  would  lie  for  the  assignees  of 
A.  because  the  goods,  while  they  were  in  transitu,  might  be  so 
countermanded.  .  .  .  Though  goods  are  even  delivered  to  the 
principal,  I  could  never  see  any  substantial  reason  why  the  orig- 
inal proprietor,  who  never  received  a  farthing,  should  be  obliged 
to  quit  all  claim  to  them,  and  come  in  as  a  creditor  only  for  a 
shilling,  perhaps,  in  the  pound,  unless  the  law  goes  upon  the 
general  credit  the  bankrupt  has  gained  by  having  them  in  his 
custody.  But,  while  goods  remain  in  the  bands  of  the  original 
proprietor,  I  see  no  reason  why  he  should  not  he  said  to  have  a 
lien  upon  them  till  he  is  paid  and  reimbursed  what  he  so  ad- 
vanced; and  therefore  I  am  of  opinion  the  defendant  had  a  right 
to  retain  them  for  himself  and  company," 

869.  The  civil  law  did  not  recognize  the  right  of  stoppage 
in  transitu.1  It  was  a  rule  of  the  ancient  Roman  law,  as  old 
as  the  Twelve  Tables,  that  things  sold  and  delivered  were  not 
acquired  by  the  buyer  until  he  had  paid  or  secured  the  price. 
The  unpaid  vendor  might  pursue  and  retake  the  goods  even  in 
the  hands  of  a  third  person  who  had  in  good  faith  bought  and 
paid  for  them.  If  the  sale  was  upon  credit,  the  vendor  by  action 
might  establish  a  claim  to  goods  so  long  as  they  remained  in  the 
hands  of  the  purchaser,  though  not  against  a  bond  fide  purchaser 
from  him  for  value.1  These  rules  were  adopted  by  most  of  the 
nations  of  continental  Europe,  and  continued  in  force  till  about 
the  beginning  of  the  present  century,  when  the  necessities  of 
commerce  demanded  greater  security  in  the  transfer  of  property, 
and  gradually  brought  about  a  change  in  the  law  of  sales  and 
the  adoption  of  a  right  of  stoppage  in  transitu,  substantially 
the  same  as  that  which  had  existed  in  England  for  a  century  or 


1  Dora st,  bk.  3,  tit.  1,  j  i,  art.  4.  formally  introduced    inio   that   country 

3  This  right  of  the  unpaid  vendor  was  with  the  Coda  Napoleon  in  1611. 

called,  in  the  civil  law,  revindication.     In  The  doctrine  exists  in  Russia  ai  a  part 

re  Wettzynthios,  2  Nev.  &  M.  6S0  ».  of   the  Code   of   Mercantile   Navigation 

■  In  France  the  old  rule  of  revindication  Laws  (1781),  M  U  shown  in  the  cage  of 

was  rejected,  and  the  principle  of  stoppage  Bohtlingk  v.  Inglis,  3  East,  381,  386. 

in  transitu  adopted  in  the  Code  de  Com-  In  Scotland,  down  to  1T9C,  it  seems  to 

meree  in   1607.     The  right  was  shown  to  have  been  presumed  [hat  if  the  buyer  became 

exial  In  Holland  in  a  case  tried  by  Lord  bankrupt  within  three  days  after  delirery 

Loughborough  in   1788 ;  Mason   p.  Lick-  to  him  of  goods  sold,  he  had  fraudulently 

ImiTOW,    1    II.   El.   357,  364;  and  it  was  concealed  his  bankruptcy,  and  the  vendor 

might  retake  the  goods.    But  in  that  year 
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§§  860,  861.]     SELLER'S  EIGHT  OF  STOPPAGE  IN  TRANSITU. 

In  Loniaiana  the  code  gives  the  seller  a  preference  over  other 
creditors  of  the  purchaser  for  the  price,  whether  the  sale  be  on 
credit  or  not,  so  long  as  the  property  remains  in  the  possession  of 
the  purchaser.  If  the  sale  be  made  without  credit,  the  restitu- 
tion must  be  made  within  eight  days  of  the  delivery.  This  priv- 
ilege is  not  conditional,  or  dependent  upon  the  solvency  or  insol- 
vency of  the  buyer.  It  is  positive  without  condition  so  long  as 
the  property  remains  in  the  possession  of  the  purchaser.1  Stop- 
page in  transitu  is  a  right  which  does  not  exist  in  Louisiana; 
but  the  courts  of  Louisiana  will  recognize  and  enforce  a  right  of 
stoppage  in  transitu  arising  from  a  sale  in  another  State  to  an  , 
insolvent  residing  in  Louisiana.1 

860.  This  right,  though  originating  in  equity,  has  becoms 
altogether  a  legal  right,  bo  that  a  court  of  equity  will  not  ordi- 
narily enforce  it  Indeed,  Lord  Eldon  has  said : 3  "  There  is  no 
instance,  that  I  recollect,  of  stooping  in  transitu  by  a  bill  in 
equity.  There  have  been  many  cases  where  questions  have  arisen 
respecting  the  property  in  the  ship  itself,  in  which  the  court  has 
interfered ;  but  I  do  not  remember  one  of  stoppage  in  transitu." 
In  the  case  then  before  the  court  it  was  held  that  a  bill  would 
not  lie  to  restrain  by  injunction  the  sailing  of  a  vessel  containing 
goods  which  a  vendor  wished  to  resume  possession  of  on  ac- 
count of  the  insolvency  of  the  consignee,  though  the  reason 
given  was  that  this  might  be  highly  inconvenient  to  the  other 
shippers, 

861.  The  effect  of  the  vendor's  exeroising  this  right  in  to 
restore  the  goods  to  his  possession  so  that  he  can  hold  them 
by  virtue  of  his  lien.1  In  an  early  case  Lord  Kenyon  remarked,9 
that  "  the  right  of  the  vendor  to  stop  goods  in  transitu,  in  case 
of  the  insolvency  of  the  vendee,  was  a  kind  of  equitable  lien 
adopted  by  the  law  for  the  purposes  of  substantial  justice,  and 
that  it  did  not  proceed,  as  the  plaintiff's  counsel  supposed,  on  the 

the  Engliah  doctrine  uf  stoppage  in  ban-  3  Jac.  &  W.  349,  decided  Id   181),  tbe 

situ  was  adopted.    Jeffrey  e.  Allen,  3  Pa.  coorte  hare  more  clearly  shown  a  disposi- 

lon,  101.  tion  to  hold  that  itoppsgu  i*  tnuiitu  Aon 

1  Convene  v.  Hill,  14  La.  Ann.  89.  Dot  rescind   the  contract,  but  only  pv« 

1  Blum  v.  Marks,  31    La.  Ann.  268,  99  or  restores  to  the  vendor  a  lien  for  the 

Am.  Dec.  725.  price.    Schotamani  r.  Lancashire  ATork- 

*  Goodbart  v.  Lowe,  a  Jac.  &  W.  349.  *hiw  By.  Co.  L.  R.  a  Ch.  S8S,  340,  per 

•  Wentworth  v.  Outhweite,  10  M.  &  W.  Cairns,  L.  J. 

436.     Since  the  case  of  Goodbart  r.  Lowe,        *  Hodgson  ».  Lov,  7  T.  B.  440, 44S. 


ITS  NATURE  AND  EFFECT.  [§  863. 

ground  of  rescinding  the  contract."  Notwithstanding  this  decla- 
ration, and  other  statements  to  like  effect  by  other  judges,1  Lord 
Tenfcerdeu  remarked  in  1829  that  there  did  not  appear  to  be  any 
case  in  which  it  had  been  expressly  decided  whether  the  effect  of 
the  stoppage  was  to  rescind  the  contract  or  not.  Even  so  late  as 
1842  Baron  Parke  said:  "What  the  effect  of  stoppage  in  tran- 
situ is,  whether  entirely  to  rescind  the  contract,  or  only  to  replace 
the  vendor  in  the  same  position  as  if  he  had  not  parted  with  the 
possession,  and  entitle  him  to  bold  the  goods  until  the  price  be 
paid  down,  is  a  point  not  fully  decided,  and  there  are  difficulties 
attending  each  construction." 

Since  that  time,  however,  the  principle  has  become  well  estab- 
lished that  the  effect  of  the  stoppage  is  not  to  revest  the  title  in 
the  vendor,  but  to  reinstate  him  in  bis  lien  for  the  price.  He  is 
revested  in  his  rights  as  an  unpaid  vendor.3 

862.  The  vendor,  after  saining  possession  of  the  goods, 
holds  them  by  virtue  of  his  lien.  The  right  of  stoppage  in 
transitu  being  an  enlargement  of  the  common  law  right  of  lien, 


1  Ex  part*  Gwjnne,  13  Tm.  379,  per  Rocker  n.   Donovan,   IS   Kaua.   351,   19 

Erskine,    L.  C. ;  Feist  v.  Wray,  3   East,  Am,    Rep.    64 ;    Chandler  t>.   Fulton,    10 

93.  Tex.    8,   60    Am.   Dec    IBS;    Morris    v. 

*  Manindale  v.  Smith,  1  Q.  B.  3S9;  Shryoek,  50  Mies.  590;  White  i>.  Solo- 
Tarling  v.  Baxter,  6  B.  ft  C.  360 ;  Vslpj  monaky,  30  Md .  (65 ;  Jordan  u.  Jarncs,  9 
r.  Oakeley,  16  Q.  B.  941 ;  Griffith!  p.  Ohio,  88,  98 ;  Benedict  v.  Schaettle,  IB 
Perry,  1  Bj  ft  E.  660;  Kemp  v.  Falk,  L.  Ohio  St  915 ;  Cro»  p.  O'Donnell,  44  N. 
K.  7  App.  Cae.  573,  581,  per  Lord  Black-  Y.  661,665,4  Am.  Rep.  721,  per  Eart.C; 
burn :  "  It  la  pretty  veil  settled  now  that  Harris  v.  Pratt,  17  N.  T.  363.  In  Babcock 
it  wonld  not  have  rracinded  the  con-  h.  Bonnell,  80  N.  Y.  244,251,  Chief  Justice 
tract."  And  see  Schotsmana  r.  Lancashire  Church  said  that  the  question  had  never 
ft  Yorkshire  Ry.  Co.  3  Ch.  332,  where  been  definitely  decided  in  that  State.  "As 
Lord  Cairns  pointed  out  that,  if  the  con-  an  original  question,"  he  said,  "the  doc- 
tract  were  regarded  aa  reacinded,  a  court  trine  of  rescission  commends  itself  to  my 
of  equity  wonld  hare  no  jurisdiction  to  judgment  as  being  more  simple,  and  in 
enforce  the  right  of  stoppage  in  trantitu.  most  cases  more  just  to  both  parties,  than 
Nowhall  f.  Vargas,  15  He.  314,  33  Am.  the  notion  that  the  act  of  stoppage  is  the 
Dec.  617,  13  He.  93,  39  Am.  Dec  489;  exercise  of  a  right  of  lien;  bnt,  in  defer- 
Stanton  v.  Eager,  16  Pick,  467,  475,  per  ence  to  the  prevailing-  current  of  author- 
Shaw,  C.  J. ;  Rowley  o.  Bigelow,  13  Pick,  ity,  1  should  heaitate  in  attempting  to  op- 
307,  313,  33  Am.  Dee.  607,  per  Shaw,  C.  pose  it  by  any  opinion  of  my  own." 
J. ;  Arnold  v.  Delano,  4  Cnsh.  33,  39 ;  In  California,  Berth,  Dakota,  and  South 
Roger*  o.  Thomas,  20  Conn.  53  ;  Inslee  v.  Dakota,  it  is  provided  by  code  that  stop- 
Lane,  57  N.  H.  454,  458,  per  Foster,  C.  page  in  transit  does  not  of  itself  rescind  a 
J.;  Patten's  Appeal,  45  Pa.  St.  151,  84  sale,  bnt  it  Is  a  means  of  enforcing  the 
Am.  Dee-  479;  Pennsylvania  R.  R.  Co.  r.  lien  of  the  seller,  Cal.  %  30SO  of  Civ. 
Am.  Oil  Work*  Co.  126  Pa.  St  485,  17  Code ;  Dak.  %  1819  of  Civ.  Code 
Atl.  Rep.  671  i  Cox  v.  Barns,  1  Iowa,  64; 
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it  follows  that  the  vendor,  after  exercising  this  right,  must  bold 
the  property  in  the  same  manner  that  he  would  be  required  to 
hold  it  in  case  he  had  a  lien  upon  it  for  the  price.  If  the  prop- 
erty was  sold  upon  credit,  he  must  hold  it  until  the  expiration  of 
the  credit,  so  as  to  be  able  to  deliver  it  upon  the  payment  of  the 
price.  But  if  the  purchaser  does  not  pay  the  price  at  the  time 
stipulated,  the  vendor  may,  as  in  case  of  a  lien,  sell  the  property 
upon  giving  notice.1  In  the  mean  time  the  purchaser  or  bis 
assignee  may  enforce  his  claim  to  the  goods  upon  payment  of  the 
purchase-money,  according  to  the  terms  of  the  original  contract, 
provided  be  acts  without  unreasonable  delay.3  The  vendor,  by 
the  exercise  of  his  right  of  stoppage  in  transitu,  can  only  recover 
the  goods  in  the  condition  they  are  at  the  time  he  exercises  the 
right.  He  cannot  recover  insurance  upon  them  for  loss  or  dam- 
age suffered  in  the  transit.1 
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of  liia  entire  claim  for  the  price  of  the  goods,  or  whether  he  must 
deduct  from  his  whole  claim  the  value  of  the  goods  in  his  hands, 
or  the  amount  he  has  received  from  a  sale  of  the  goods,  depends 
upon  the  statute  or  rule  adopted  with  reference  to  the  proof  of 
claim  for  which  the  creditor  holds  security,  or  holds  goods  or 
money  which  is  applicable  to  the  claim  against  the  insolvent's 
estate.  In  several  States  the  vendor  may  in  such  case  prove  bis 
whole  claim  due  at  the  date  of  the  assignment,  though  he  has 
subsequently  sold  a  portion  or  the  whole  of  the  goods  stopped  in 
trantitu,  and  applied  the  proceeds  to  the  payment  of  the  debt 
for  the  price  of  the  goods.1 

865.  There  ma;  be  a  resale  or  rescission  of  the  contract, 
by  the  act  of  the  vendee,  which  in  its  effect  amounts  to  very 
much  the  same  thing  as  a  stoppage  in  trantitu,  and  is  sometimes 
spoken  of  as  such.3  Thus,  if  the  vendee,  before  he  receives  the 
goods  from  the  carrier,  finds  that  he  is  insolvent,  and  he  leaves 
the  goods  in  the  hands  of  the  carrier  or  of  a  third  person,  for  the 
use  of  the  vendor,  whom  he  notifies  of  his  act,  and  the  latter 
expressly  or  tacitly  assents  to  it,  there  is  a  good  resale  or  stop- 
page in  trantitu.  And  so,  if  the  vendee,  upon  ascertaining  that 
he  is  insolvent,  before  the  arrival  of  the  goods  executes  a  bill  of 
sale  to  the  vendor,  and  delivers  this  to  a  third  person  for  him, 

1  Patten's  Appeal,  45   Pa.  St.  151,  64  hallow,  [he  vendees  wrote  to  tbair  vendors, 

Am.  Dec.  479,  following  the  rale  adopted  mating  their  inability,  and  expressing  an 

in  Kaim'fl  Appeal,  37  Pa.  Bt.  43,   and  in  unwillingness  that  the  goods  should  go  to 

Miller's  Appeal,  35  Pa.  St.  481.  pay  their  creditors.    This  letter  was  sent 

1  Atkin  o.  Barwick.  1  Stra.  16ft;  Salts  two  days  after  they  had  become  bank. 
v.  Field,  5  T.  R.  21 1 ;  Smith  v.  Field,  ft  rupls,  though  the  goods  had  been  received 
T.  K.  403;  Neaie  v.  Ball,  3  East,  117;  and  delivered  to  Penhallow  some  lime  be- 
Bartrsm  e.  Farebrother,  4  Bing.  57B ;  fore.  The  latter  may  have  been  a  mere 
Nicholson  t>.  Bower,  1  E.  &  E.  173;  Lane  stranger  to  the  vendors  snd  not  their 
n.  Jackson, 5  Mass.  157  ;  Scholficld  a.  Bell,  agent.  At  any  rate  the  vendors  got  no 
14  Man.  40;  Najlor  it.  Dennie,  8  Pick,  notice  of  the  delivery  to  him  till  after 
198,  19  Am.  Dec.  319 ;  Grout  v.  Hill,  4  Ibe  vendee's  bankruptcy.  They  then  as- 
Gray,  361  ;  Lewis  v.  Mason,  36  U.  C.  Q.  seated. 

B.  590,  61M;  Mason  v.  ltedpath,  39  U.  C.  All  the  judges  held  that  the  properly 

Q.  B.  157.  in  the  goods  revested  in  the  vendors,  from 

In  the  leading  case  of  Atkin  v.  Barwick,  the  time  when  they  were  delivered  to  Pen- 

I  Stra.  165,  the  goods  sold   and  sent  by  hallow,  subject  to  the  dissent  of  the  ven- 

t  he  vendors  actually  reached  the  handa  of  dora  ;  and  that  the  precedent  debt  was  a 

the  vendcei ;  but  the  latter,  being  satisfied  sufficient   consideration.      Although    this 

they  could  not  pay,  delivered  them  to  on*  case  has  been  frequently  questioned,  it 

Penhallow,  to  be  redelivered  to  the  ven-  has  never  been  overruled;  on  the  con. 

dor*.    Shortly  after  the  delivery  to  Pen-  trary,  it  has  been  many  times  approved. 
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§  866.]         seller's  bight  of  stoppage  in  transitu. 

his  act  amounts  to  a  resale  or  stoppage  *n  transitu,  and  his  as- 
signee in  insolvency  cannot  recover  the  goods  or  their  value  from 
the  vendor,  or  .from  the  third  person  to  whom  the  bill  of  sale 
was  made.1  An  insolvency  messenger,  before  the  appointment 
of  an  assignee,  cannot  cat  off  the  seller's  right  by  accepting  the 
goods  and  paying  the  freight  after  the  insolvent  purchaser  has 
refused  to  receive  them,  in  order  that  the  seller  might  reclaim 
them.  A  messenger  is  a  mere  custodian  who  has  no  authority 
to  accept  or  reject,  or  to  affirm  or  disaffirm,  the  act  of  the  insol- 
vent purchaser.3 

The  assent  of  the  purchaser  to  a  resumption  of  possession  by 
the  unpaid  vendor  does  not  make  his  possession  illegal  under 
the  bankrupt  law,  because  the  vendor  could  exercise  this  right 
without  the  assent  of  the  purchaser,  and  thereby  gain  the  same 
preference  over  other  creditors  which  he  acquires  with  the  volun- 
tary assent  of  the  purchaser.  "  It  is  not  giving  a  preference  to 
a  creditor  when  a  debtor,  peaceably  and  for  convenience,  assents 
to  the  doing  by  the  creditor  of  what  the  creditor,  if  objection  and 
collision  arose,  could  lawfully  do  in  spite  of  objection."  *  There- 
fore the  vendor  may  retain  the  goods  voluntarily  surrendered  by 
the  purchaser  under  such  circumstances,  and  may  prove  his  claim 
against  the  estate  of  the  purchaser  in  bankruptcy  for  any  balance 
of  account  not  satisfied  by  such  surrender.4 

866.  Perhaps  in  some  oases  of  this  nature  it  should  be 
said  that  there  is  a  resale  or  rescission  of  the  oontraot  rather 
than  a  stoppage  in  transitu,  for  the  latter  act  is  in  its  nature 
adverse  to  the  vendee.6  Whether  the  transaction  be  called  a  resale 
or  a  rescission,  the  effect  is  the  same;  though,  if  the  transac- 
tion be  a  resale,  it  follows  that  the  property  vested  in  the  vendee, 
and  was  revested  by  his  act  in  the  vendor;  while,  if  it  be  a  rescis- 
sion or  refusal  to  accept,  the  vendor  was  never  divested  of  the 

1  Grout  v.  Hill,  4  Gray,  361.  is  U   adverse  proceeding,  and  mMt  be 

*  Tnft«  r.  Sylvester,  79  Me.  SIS,  9  Atl.  exercised  adversely  to  the  vendue,  the 
Rep.  3S7.  court!  mean  "  no  more  than  that  the  right 

*  In  re  Foot,  11  Btatchf.  530,  333,  per  of  (topping  in  transits  cannot  he  exer- 
Woodrnff,  J.  cised  under  a  tills  derived  from  the  cun- 

4  In  re  Foot,  1 1  Blatchf.  530.  eigne* ;  not  that  it  should  be  exanued  in 

*  Siffken  v.  Wray,  6  East,  371,  per  hostility  to  him."  Pec  Parker,  C.J-,  >n 
Lord  Ellen  borough,  C.  J. ;  Ash  u.  Putnam,  Naylor  „.  Dennie,  8  Piek.  198,  HM,  19  *»- 
1  Hill,  302;  Cox  v.  Burns,  1  Iowa,  64.  Dec  319;  quoted  and  approved  in  Cos  (■ 

But  in  saying  that  stoppage  in  trantitv     Bums,  1  Iowa,  64,  68. 
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ITS  NATURE   AND  EFFECT.  [§§  867,  868. 

property.1  If,  on  the  other  hand,  the  refusal  of  the  vendee  to 
receive  the  goods  an  account  of  his  insolvency,  taken  in  connec- 
tion with  the  vendor's  assent  to  such  refusal  and  his  subsequent 
taking  back  the  goods,  be  regarded  as  a  species  of  stoppage  in 
transitu,  it  most  follow  that  the  vendor,  upon  receiving  them, 
has  only  a  lien  upon  them  for  his  purchase-money,  and  not  an 
absolute  title. 

867.  A  rescission  may  take  place  after  the  right  of  stop- 
page has  ceased  to  exist.  But  after  the  vendee  has  actually 
received  the  goods,  intending  to  make  them  his  own,  he  cannot 
rescind  the  contract  so  as  to  defeat  the  claim  of  the  general  body 
of  his  creditors.3  After  the  right  of  stoppage  has  once  ended 
through  a  delivery  to  the  vendee,  it  cannot  be  revived  by  a  sub- 
sequent refusal  of  the  consignee  to  accept  a  portion  of  the  goods, 
by  reason  of  their  not  being  merchantable  or  salable,  under  the 
terms  of  the  contract  of  purchase. 

868.  Upon  what  property  the  right  may  be  exercised.  — 
This  right  is  usually  exercised  upon  merchandise  or  personal 
chattels,  because  these  are  more  frequently  the  subject-matter  of 
Bales  and  shipments  by  carriers.  But  there  is  no  reason  why 
the  right  should  not  exist  as  well  under  like  circumstances  in 
respect  to  such  property  as  specie,  bank  bills,  or  negotiable  paper. 
Thus,  if  a  person  remits  money  on  a  particular  account,  or  for  a 
particular  purpose,  and  the  consignee  becomes  insolvent,  payment 
of  the  money  may  be  stopped.3 

Property  sold  in  violation  of  a  statute,  as,  for  instance,  intoxi- 
cating liquors,  may  be  stopped  in  transitu  by  notice  to  the  carrier, 
or  demand  upon  him.  But,  under  a  statute  which  provides  that 
□o  action  shall  be  maintained  for  the  recovery  or  possession  of 


1  Ash    V.    Putnam,     I     Hill,  SO!,    per  it,  is  Ineffectual.     Sturtovsnt  v.  Orser,  24 

Cowen,  J. ;  Cox  n.  Bums,  1  Iowa,  til.  N.  T.  538,  82  Am.  Dec.  321. 

A  rescission  or  reiale  ii  complete  be-  *  Barnes  e.  Free  land,  6  T.B.  80;  Neat* 

fore  the  lumt  of  the  vendor  ia  actually  '  t>.  Pall,  a  Kast,  117;  Smith  v.  Field,  5  T. 

given  or  expressed,  provided  he  does  iub-  It.  402 ;  Heineker  v.  Earle,  8  E.  &  B.  410. 

srquentlj  assent ;  or,  in  other  words,  his  See,   in   connection   with   the  foregoing, 

subsequent  auent  relate!  back  to  the  time  Dixon  n.  Bald  wen,  5  East,  ITS  ;  Byrnes 

of  the  vendee's  act;  and  therefore  an  at-  v.  Fuller,  I  Iivev.  316;  Wilds  v.  Smith,  S 

tachroeot  of  the  goods  made  hy  a  creditor  Ont.  App.  8. 

of  the  vendee  after  the  vendee's  act  of  re-  ■  Smith  u.  Bowler,  2  Eip.  578  ;  Mailer 

scission,  and  before  the  vendor's  aJMtlt  10  v.  Pondir,  53  N.  Y,  325,  6  Lana.  472. 
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intoxicating  liquors,  a  right  of  stoppage  in  transitu  of  such  prop- 
erty cannot  be  enforced  by  an  action  of  replevin.1 

II.   Who  may  Exercise  the  Right. 

869.  Not  only  a  vendor,  but  any  person  substantially  in 
the  position  of  a  vendor,  may  exorcise  this  right.1  Thus  a 
commission  merchant,  or  factor,  or  consignor,  or  other  agent  who 
has  bought  goods  on  his  own  credit,  though  by  order  and  on 
account  of  another,  may  exercise  a  vendor's  right  of  stoppage. 
But  the  agent  must  pay  for  the  goods,  or  render  himself  liable 
for  them,  in  order  to  be  entitled  to  stop  them  in  transitu  as  a 
vendor.8 

The  vendor  may  exercise  this  right  even  when  he  has  con- 
signed goods  to  the  joint  account  of  himself  and  the  consignee, 
and  a  bill  of  lading  has  been  sent  to  the  latter  making  the  goods 
deliverable  to  him  or  his  assigns;4  unless  the  vendor  has  in- 
dorsed the  bill  of  lading  in  trust  to  secure  drafts  drawn  against 
the  consignment.* 

870.  The  right  can  be  exercised  only  by  one  who  holds 
the  relation  of  vendor  to  the  consignee.  If  one  buys  goods 
and  directs  bis  vendor  to  consign  them  to  a  customer  of  his  own 
with  whom  the  vendor  has  no  privity,  and  the  vendor  accord- 
ingly ships  the  goods  to  such  third  person,  lie  cannot  stop  them  in 
transitu  to  him  upon  the  insolvency  of  his  immediate  purchaser. 
Thus,  a  merchant  at  Dardanelle,  in  Arkansas,  ordered  goods  of 
merchants  at  St.  Louis.  They  sent  the  order  to  merchants  at 
New  Orleans,  with  directions  to  ship  the  goods  to  the  purchaser 
at  Dardanelle,  which  they  did,  and  Bent  the  bill  and  bill  of  lad- 
ing to  the  St.  Louis  merchants,  and  charged  the  goods  to  them. 
During  the  transit  from  New  Orleaus  to  Dardanelle  the  St.  Louis 
merchants  failed,  and  the  New  Orleans  merchants,  claiming  a 
right  of  stoppage  in  transitu,  demanded  the  goods  of  the  carrier 
and  obtained  possession  of  them.     In  a  Buit  by  the  consignee 

'  Howe  v.  Stewart,  40  Vt.  145.  erpool  Dock  Co.  6  Ek.  543 ;  Ellershaw  c. 

5  Feise  v.  Wray,  3  East,  93  ;  Ireland  v.  Magniac,  6  Est.  570;  Kewhall  v.  V»rg»\ 

Livingston,  L.  R.  5  H.  L.  395  ;  Snee  v.  13  Me.  93,  29  Am.  Dec  489.  15  Me.  314, 

Baxter,  1   Aik.  235  ;  Ex  parte    Banner,  2  33  Am.  Dec. 617;  Gosaler  b.  Schepelcr,  5 

Cb.  D.278;  Ex  parte  Miles,  15  Q.  B.  Div.  Daly,  478. 

39  ;  Ogle  B.  Atkinson,  5  Taunt.  759  ;  Fat-  ■  Oakford  B.  Drake,  2  F.  &  F.  493. 

ten  V.  Thompson,  5  M.  &  S.  350 ;  Tucker  *  New-corn  e.  Thornton,  6  limit,  17. 

p.  Humpbre/,4  Bing.516;  Turneru.  Liv-  »  Haille  r.  Smith,  I  IS.  ft  P.  563. 
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WHO   MAT   EXERCISE  THE  BIGHT.         ['§§  871-875. 

against  the  carrier,  it  was  held  that  the  New  Orleans  merchants 
were  not  the  vendors  of  the  consignee ;  that  there  was  no  right 
of  privity  between  him  and  them  ;  and  that  they  bad  no  right 
to  Btop  the  goods,  and  consequently  the  carrier  was  liable  to  the 
consignee  for  their  value.1 

871.  A  prinoipal  ma?  stop  goods  in  transitu  consigned  to 
his  factor  upon  the  insolvency  of  the  latter,  though  he  has  ac- 
cepted bills  upon  the  faith  of  the  consignment,  and  paid  a  por- 
tion of  the  freight.  A  factor  has  no  lien  on  goods  for  a  general 
balance  until  they  come  into  his  possession,  when  he  holds  them 
in  pledge,  or  has  a  lien  upon  them,  neither  of  which  can  be  en- 
forced except  through  possession.9 

872.  A  pledged  of  the  bill  of  lading  may  exeroise  this 
right.3  To  the  extent  of  his  interest  in  the  property  he  is  a  quasi 
vendor,  and  is  entitled  to  use  all  lawful  means  to  protect  his 
interest. 

873.  But  one  who  has  only  a  lien  upon  goods  cannot  stop 
them  in  transitu  after  he  has  shipped  them  to  the  general  owner 
at  the  expense  of  the  latter.4  Lord  Kenyon  said,  upon  this 
point : 6  "  The  right  of  lien  has  never  been  carried  further  than 
while  the  goods  continue  in  the  possession  of  the  party  claiming 
it..  Here  the  goods  were  shipped  by  the  order  and  on  account  of 
the  bankrupt,  and  be  was  to  pay  the  expense  of  the  carriage  of 
them  ;  the  custody,  therefore,  was  changed  by  the  delivery  to  the 
captain." 

874.  A  surety  for  the  prios  of  goods  has  no  right  to  stop 
them  in  transitu,  upon  the  failure  of  the  consignee,  without  au- 
thority from  the  vendor;6  unless  the  circumstances  of  the  case 
are  such  that  the  title  to  the  goods,  with  the  lien  of  the  vendor, 
has  passed  to  the  surety,  who  is  then  not  merely  a  snrety,  but 
occupies  the  position  of  the  vendor  himself.1 

875.  A  general  agent  may  exeroise  this  right  in  behalf  of 
his  prinoipal.  The  authority  of  an  agent  of  the  vendor  to  stop 
the  goods  in  transitu  need  not  be  specified,  that  is,  having  refer- 

1  Memphis  &  L.  B.  B.  R.  Co.  i>.  Freed,  *  Sweet  o.  P/m,  I   East,  * ;  Gwjd  v. 

38  Ark.  614.     And   Me,   also,    Stubbs  v.  Richmond  &  Danville  R.  R.  Co.  83  N.  C. 

Land,  7  Uiu  453,  5  Am.  Dec.  63  ;  Eaton  429,  13  Rep.  473,  31  Am.  Rep.  708. 

v.  Cook,  33  Vt  58.  *  Sweet  n.  Pjm,  1  East,  4. 

1  Kinloch  o.  Craig,  IT.  R   119,  783,  *  Slflken  ■>.  Wray,  6  East,  371. 

affirmed  4  Brown  C.  P.  47.  '  Imperial  Bank  v.  London  &  St.  Kaih- 

'  Goaaler  v.  Schepeler,  5  Daly,  476.  urine  Docks  Co.  5  Ch,  D.  195. 
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§  876.]  seller's  bight  or  STOPPAGE  in  transitu. 

ence  to  that  particular  measure,  or  to  that  particular  transac- 
tion.1 The  authority  of  au  agent  acting  within  the  general  scope 
of  his  principal's  business  is  sufficient  to  enable  him  to  exercise 
the  right  of  stoppage  in  transitu.  A  merchant  to  whom  goods 
are  sent  to  be  forwarded  to  the  purchaser  may  stop  them  in  tran- 
situ for  the  benefit  of  the  vendor,  provided  the  latter  affirms 
the  act. 

A  vendor's  agent  who  is  vested  wim  the  legal  title  to  the  prop- 
erty, by  transfer  of  the  bill  of  lading,  may  stop  it  in  trtuuit* 
in  his  own  name  j 3  and  may,  moreover,  in  his  own  name,  upon 
refusal  of  the  person  in  possession  to  aurrender  it,  sue  for  and 
recover  it.8 

Of  course  tbe  vendor  may  give  notice  to  stop  delivery  by  an 
authorized  agent.4  He  may  also  avail  himself  of  the  act  of  an- 
other in  giving  the  notice  in  his  behalf  by  ratifying  and  adopt- 
ing such  act,  so  that  the  notice  will  have  the  same  effect  as  if  it 
had  been  specially  authorized.6  But  a  ratification  after  the  goods 
have  reached  the  possession  of  tbe  vendee  is  too  late  to  give  valid- 
ity to  au  unauthorized  demand.9 

876.  The  aot  of  one  who  stops  goods  in  transitu,  without 
any  previous  general  or  special  authority,  may  be  ratified  by 
the  vendor,  but  it  is  said  that  the  act  of  ratification  must  take 
place  at  a  time  and  under  circumstances  when  the  ratifying 
party  himself  might  have  lawfully  done  the  act  which  he  rati 
fiee.  A  merchant  in  New  York  sold  and  shipped  goods  to  a  mer- 
chant in  Liverpool,  who  became  bankrupt  before  the  arrival  of 
the  goods  at  Liverpool.  Another  merchant  at  Liverpool,  who 
was  not  the  general  agent  of  the  seller,  though  he  had  purchased 
some  of  the  bills  drawn  upon  tbe  purchaser  for  the  goods,  claimed 
to  stop  the  goods  in  transitu  in  behalf  of  the  seller  upon  their 
arrival  at  Liverpool  and  before  tbe  transitus  was  at  an  end.  Soon 
afterwards,  on  the  11th  day  of  May,  the  assignees  in  bankruptcy 
of  the  buyer  made  formal  demand  for  the  goods  of  the  master  of 

1  Hatching*  v.  Nana*,  I  Moo.  P.  C.  N.  ■  Morton  c.  Grij,  2  Biog.  260. 

3.  243 ;  Reynold*  b.  Boston  &  Alt.  R.  R.  *  Hoist  v.  Poinml,  1  Etp.  240. 

Co.  43  N.  H.  580:  Bell  r.  Moss,  S  Whart.  *  Wood   n.  Jon™,  T  Dow.  4  liy.  ISS; 

189 ;  Chandler  v.  Fulton,  10  Tex.  2,  60  Hatching  v.  Nanea,  1  Moo.  P.  C.  N.  S. 

Am.  Dec.  188.  343 .  Biiley  v.  Culwrwsli,  8  B.  fc  C.  4*8; 

1  MorisOow.  Gray,  2  BinR.  260,9  Mooie,  B«rtr»ra  v.  Farebrother,  4  Bing.  579. 

464  1  Jenkym  v.  TJiborne,  7  M.  &  G.  678.  *  Bird  t>.  Brown,  4  En.  786. 
But  see  Waring  d.  Cox,  I  Camp.  369. 
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CONDITIONS   UNDUE  WHICH  THE   RIGHT   EXISTS.      [§§  877,  878. 

the  vessel  and  tendered  the  freight ;  but  the  master  refused  to  de- 
liver them,  and  delivered  them  to  the  merchant,  claiming  to  act 
in  behalf  of  the  seller.  The  latter,  having  heard  of  the  insol- 
vency of  the  buyer,  on  the  29th  day  of  the  previous  April,  exe- 
cuted a  power  of  attorney  to  another  person  in  Liverpool  author- 
izing him  to  stop  the  goods  in  tranritu.  This  agent  received  the 
power  on  the  13th  day  of  May,  and  on  the  same  day  confirmed 
the  previous  stoppage  by  the  merchant  who  had  assumed  to  act 
for  the  seller.  Subsequently  the  seller  adopted  and  ratified  all  that 
had  been  done  in  his  behalf  by  both  these  agents.  In  trover  for 
the  goods  by  the  assignees  of  the  bankrupt,  against  the  merchant 
holding  them,  it  was  held  that  the  ratification  of  the  stoppage  by 
the  seller  had  not  the  effect  of  altering  retrospectively  the  owner- 
ship of  the  goods,  which  had  already  Tested  in  the  assignees.1 

III.   Condition*  under  which  the  Right  Exhts. 

877.  There  is  no  right  of  stoppage  in  oaso  the  goods  have 
been  paid  for  in  fall.  Neither  is  there  any  such  right  in  case  the 
goods  have  been  shipped  to  pay  a  precedent  debt.8 

If  the  state  of  accounts  between  the  vendor  and  vendee  is 
such  that  the  former  is  indebted  to  the  latter  in  a  sum  equal  to  or 
greater  than  the  value  of  the  goods  consigned,  there  is  no  right  of 
stoppage  in  transitu,  for  the  goods  are  in  fact  paid  for.s  If  pay- 
ment has  been  made  to  the  vendor's  agent,  though  he  has  never 
paid  over  the  money  to  the  vendor,  the  right  does  not  exist.4 

878.  The  fact  that  the  vendee  has  given  his  note  or  accept- 
ance for  the  price  of  the  goods  does  not  defeat  the  vendor's 
right  of  stoppage  tn  transitu ; s  and  the  vendor  need  not  tender 

1  Bird  v.  Brown,  4  Ex.  786,  800.    "Id  alio  in  Durgy  Cement  4  Umber  Co.  ». 

the  present  cue,  the  stoppage  could  only  O'Brien,  133  Mas*.  19. 

be  made   during   the   transitu*.    Daring  *  Wood  t>.  Roach,  1  Yeates,  I7T. 

Inst  period  tbe  defendants,  without  an-  *  Vertne  v.  Jewell,  4  Camp.  31. 

thoritj  from  the  vendor,  made  tbe  atop-  *  Bnnney  v.  FOjntx,  *  B.  &  Ad.  568. 

page.    After  the  transitu*  wu  ended,  but  s  Inglia  v.  Usher,  1  East,  515  ;  Boht- 

not  before,  the  vendor  ratified  what  the  lingk  c.  Inglit,  3  East,  3S1  ;  Feise  o.  Wrey, 

defendant!  had   done.     From   that  time  8  East,  93 ;  Edward*  v.  Brewer,  3  M.  4  W. 

tbe  stoppage  waa  the  act  of  the  Teodor,  3TB ;  Miles  v.  Oorton,  3  Cr.  *  M.  504,  4 

bat  it  was  then  too  late  for  him  to  itop.  Tjr.  395,  399  ;  Lewi*  v.  Mason,  36  U.  C. 

The  good*  had  already  become  the  prop-  Q.  B.  590;  Bell  r.  Moss,  5  Whart.  189, 

erty  of  the  plaintiffs,  free  from  all  right  303  ;  Clipp  o.  Feck,  BS  Iowa,  270,  7  N.  W. 

of  stoppage."     Per  Bolfe,  B.     This  case  Rep.  587  ;  Clnpp  v.  Sohmer,  55  Iowa,  273  ; 

referred  to  and  distinguished  from  Hatch-  Buckley  v.  Fnrniss,  IS  Wend.  137 ;  Ainii 

inge  «.  Nunes,  1  Moo.  P.  C.  N.  S.  343;  v.  Ayres,  16  N.  T.  Supp.  905;  Newuall  t>, 
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§§  879,  880.]     seller's  bight  of  stoppage  in  transitu. 

back  the  purchaser's  note  or  acceptance  before  exercising  this 
right.1  The  rule  applies  even  in  case  the  vendor  has  negotiated 
liis  vendee's  note  or  draft.3  It  also  applies  in  case  the  vendor  has 
taken  the  vendee's  draft  for  the  price  of  the  goods,  and  the  drafts 
have  been  accepted  by  the  vendee's  agent,  to  whom  the  bills  of 
lading  have  been  delivered.8 

The  vendor's  right  of  stoppage  in  transitu  is  not  taken  away 
by  the  purchaser's  acceptance  of  bills  for  the  price  of  the  goods, 
without  tendering  back  the  bills,1  for,  though  the  bills  may  be 
proved  against  the  estate  of  the  purchaser  in  bankruptcy,  and 
part  payment  obtained  by  this  means,  this  is  no  objection ;  for  a 
part  payment  does  not  destroy  the  vendor's  right  of  stopping  is 
transitu,  but  only  reduces  the  amount  of  his  lien  npon  them  after 
he  has  got  them  into  his  possession. 

879.  If;  however,  the  goods  be  paid  for  by  the  note,  order, 
or  acoepted  bill  of  a  third  person,  without  the  indorsement  or 
guaranty  of  the  purchaser,  the  vendor  has  no  right  of  stoppage  in 
transitu  ; B  for  in  such  case  the  note,  order,  or  bill  is  regarded  as 
absolute  payment. 

880.  The  fact  that  the  vendor  is  indebted  to  the  vendee 
upon  an  unadjusted  acooount  does  not  defeat  bis  right  of  stop- 
page in  transitu.  He  is  not  bound  to  wait  for  the  settlement  of 
the  mutual  accounts  to  ascertain  the  fact  or  extent  of  his  indebt- 
edness to  the  vendee,  but  he  may  act  at  once  upon  the  insolvency 
of  the  vendee,  and  by  the  exercise  of  his  right  of  stoppage  make 
himself  secure  against  loss.6  But  the  right  may  often  depend  on 
the  state  of  accounts  between  the  parties.7  If  the  consignor  is 
indebted  to  the  consignee  to  the  full  amount  of  the  value  of  the 
goods  consigned,  and  they  are  expressly  consigned  on  account  of 
such  indebtedness,  the  right  of  stoppage  in  transitu  does  not  apply, 
for  there  can  be  no  risk  of  loss  to  the  consignor,8 

Vargas,  13  Me.  93,  10S,  15  He.  311;  Dei-  e.  Thompson,  S  Moore  P.  C.  1*5,  where 

cadillsa  v.   Harris,  B  Me.  298  ;  Atking  b.  the  vendor  had  the  option  of  taking  ptr- 

Uolby,  20  N.  II.  194.  ment  by  bill  or  in  cash,  and  be  elected  tin 

1  Haj-t  b.  Muuille,  14  Pa.  St.  48.  former  mode  of  payment,  it  was  held  that 

1  Miles  v.  Gorton,  3  Cramp,  a  M.  604.  he  had  waived  the  right  of  stoppage. 

•  Amis  p.  Ayre*,  IB  N.   Y.  Supp.  905.        *  Eaton  v.  Cook,  33  Tt.  58. 

The  acceptance  by  the  agent  in  (his  case  *  Wood  e.  Jones,  7  Dow.  fc  By.  IM; 

was  regarded  as  in  lubstance  an  acceptance  and  see  Masters  v.  Barred*,  IS  How.  489. 

by  the  vendee.  7  Venue  ».  Jewell,  4  Camp.  SI. 

•  Fdse  v.  Wray,  3  East,  93 ;  Edwards  v.  •  Clark  a.  Mauran,  3  Paige,  373 ;  Snm- 
Brener,  a  M.  &W.  375;  Patten  n.Tbomp.  meril  ■>.  Elder,  1  Binn.  106;  Wood  * 
ton,  5  M.   1  S.  350.    But  in  Covasjee  Boach,  1  Teates,  177. 
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CONDITIONS  UNDER   WHICH  THE   RIGHT   EXISTS.      [§§  881,  882. 

The  circumstance  that  the  shipment  is  made  at  the  risk  of  the 
consignor  does  not  in  such  case  impair  the  consignee's  claim  to  it.1 

The  fact  that  the  consignment  has  been  made  by  the  debtor  to 
his  creditor  at  the  request  of  the  latter,  or  at  least  was  made  with 
notice  to  him,  is  material.' 

SSL  Part  payment  of  the  purohaso-money  does  not  affect 
the  vendor's  right  of  stoppage  in  transitu.3  It  has  already 
been  noticed  that  such  payment  does  not  affect  bis  right  of  lien.4 
Jo  an  earty  case  respecting  the  effect  of  such  payment,  Lord  Ken- 
yon*  said  "be  did  not  think  that  this  took  the  case  out  of  the 
general  rule,  and  that  he  should  be  sorry  to  let  in  such  an  excep- 
tion, because  it  would  destroy  the  rule  itself :  since  every  pay- 
ment, however  small,  even  the  payment  of  a  farthing  by  way  of 
earnest,  would,  if  such  an  exception  were  introduced,  prevent  the 
operation  of  the  general  rule  of  stopping  in  transitu."  On  this 
point,  however,  a  second  argument  was  ordered  at  the  request  of 
the  other  judges ;  but  judgment  was  entered  without  further  argu- 
ment, because  the  judges  finally  had  no  doubt  on  the  subject. 
Lord  Kenyon  then  said :  "  When  the  distinction  was  first  taken  at 
the  bar,  I  thought  it  not  well  founded ;  and  on  looking  into  the 
cases  that  were  referred  to  in  support  of  it,  we  are  clearly  of  opin- 
ion that  the  circumstance  of  the  vendee  having  partly  paid  for 
the  goods  does  not  defeat  the  vendor's  right  to  stop  them  in  tran- 
titu,  the  vendee  having  become  bankrupt ;  and  the  vendor  has  a 
right  to  retake  them  unless  the  whole  price  has  been  paid." 

But  a  composition  by  the  vendor  with  his  vendee  for  the  price 
of  undelivered  goods  operates  as  an  abandonment  of  the  right  of 
stoppage,  and  the  vendor  is  bound  to  deliver  the  goods  on  receiving 
payment  agreed  upon  in  the  composition.8 

883.  The  bankruptcy  of  the  buyer  does  not  of  itself  rescind 
the  contract  of  sale,  and  therefore,  unless  the  goods  are  stopped 
by  the  seller,  the  buyer  or  his  assignee  may  take  possession  of  the 
goods,  and  put  an  end  to  the  transit  and  to  the  vendor's  right  of 
stoppage.7     This  rule  does  not  apply,  however,  to  a  consignment 

>  Haille  t>.  Smith,  I  B.  &  P.  563,  571 ;        *  %  801. 
Clark  ir.  Manran,  3  Paige,  373.  *  Hodgson  v.  Loy,  7  T.  It.  440.   445, 

1  Walter  v.  Ross,  S  Wash.  283  ;  Clark  u.  recognized  in  Feise  c.  Wraj,  3  Eatt,  93. 
Maoran,  3  Paige,  373.  °  Nfcholi  v.  Hart,  5  C.  t  P.  179. 

*  M'Ewan  d.  Smith,  2H.L.  Cm.  309  ;         »  Ellis  n.  Hunt,  3  T.  It.  4G4,  4G7. 
Gibson    e.    Carrot  hers,    8    M.  &  W.  331 ;         In  Snee  ».    Preacot,    1   Aik.    345,    349, 

Newhall  *.  Vargu,  13  Me.  93.  Lord  Hardwicke    said:  "Though  goodi 
vol-  i.            37  577 
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to  a  factor.  As  Lord  Ken  yon  said  :  •  "  If  goods  be  sent  toafaetor 
to  be  disposed  of,  who  afterwards  becomes  a  bankrupt,  and  the 
goods  remain  distinguishable  from  tbe  general  mass  of  his  prop- 
erty, the  principal  may  recover  the  goods  in  specie,  and  is  not 
driven  to  the  necessity  of  proving  his  debt  under  the  commission 
of  bankrupt ;  nay,  if  the  goods  be  sold  and  reduced  to  money,  pro- 
vided that  money  be  in  separate  bags  and  distinguishable  from 
the  factor's  other  property,  the  law  is  tbe  same." 

And  so  if  goods  are  ordered  by  a  merchant  who  is  at  the  time 
insolvent,  and  tbey  are  seut  to  him  by  the  vendor  without  know- 
ledge of  this  fact,  and  afterwards  the  purchaser  dies,  bis  adminis- 
trator is  entitled  to  receive  the  goods  upon  their  arrival,  and  the  ven- 
dor, not  having  exercised  his  right  of  stoppage  in  transitu,  cannot 
reclaim  them  upon  the  ground  of  the  purchaser's  insolvency* 

883.  But  if  the  goods  pass  into  the  hands  of  the  bankrupt 
vendee  or  of  his  assignee  after  a  -valid  notice  to  stop  them  hu 
been  given  to  the  carrier,  as  where  the  carrier  after  receiving  such 
notice  delivers  the  goods  to  such  vendee  by  mistake,  the  vendor 
may  recover  the  goods,  or  maintain  trover  therefor.  In  such  case, 
inasmuch  as  the  goods  have  not  come  into  the  possession  of  the 
bankrupt  or  of  his  assignee  with  the  consent  of  the  owner,  they 
are  not  a  part  of  the  bankrupt's  estate.3  The  right  of  possession 
is  revested  in  the  vendor  by  his  notice  to  the  carrier,  and  the 
assignee  has  no  other  or  greater  right  to  the  goods  than  the  vendee 
himself  would  have. 

884.  The  right  of  stoppage  in  transitu  can  be  exercised 
only  in  oase  the  buyer  becomes  insolvent.1    But  it  is  not  ne- 

are  even  delivered  to  the  principal,  I  could  vendor,  in  canes  of  insolvency,  can  Mop  ttis 

never  ice  any  substantial  reaaon  why  the  property  only  while  it  it  in  ila  transit-" 

original  proprietor,  who  never  received  a  Confers  v.  Ennia,  2  Mason,  236,  238. 

farthing,  should  be  obliged   to   qnit  all  '  Tooku  v.  HollingwortH,  5  T.  11. 115. 

claim  to  them  and  come  in,  aa  a  creditor  226. 

only,  for  a  shilling,  perhaps,  in  tbe  pound,  *  Con  vers  o.  Ennia,  S  Haaon,  S36.  And 

unless  the  law  goes  upon  the  general  credit  see  Scott  v.  Pet  [it,  3  B.  *  P.  469;  Bobi- 

the  bankrupt   has  gained  by  having  them  lingk  f.  luglis,  3  East,  381. 

In  his  custody."    And  see  Scott  r.  Fettit,  *  Liu  ».  Cowley,  7  Taunt.  169. 

3  B.  &  P.  469.     But  this  suggestion   has  *  The   Conatantia,  6    Bob.  Adm.  all  i 

never  been  followed;  and  when  an  argu-  Wilmshnrtt  p.  Bowker,  7  M.  ft  C.  882, 

meat  of  this  sort,  supported  by  this  quo-  Walley  o,    Montgomery,   3    East,   b&i. 

taiion,  was  addressed  to  Judge  Story,  he  O'Brien  v.  Norris,  lfiMd.  183,77  Am.  Bet 

■aid :  " Nothing  ia  better  settled  —  if  an  284 ;  In  re  The  St.  Jose Indiana,  1  Wheal. 

uninterrupted  series  of  authorities  can  set-  EOS;  Farrell   n.  Railroad   Co.  102  N.  C. 

tie  the  law  — than  the  doctrine  that  the  390,9  S.  E.  Hep.  302. 
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CONDITIONS   UNDER  WHICH  THE  BIGHT  EXISTS.  [§  885. 

eessary  that  proceedings  by  or  against  him  should  have  been  com- 
menced before  the  seller  can  stop  the  goods  in  transitu,  and  much 
less  that  he  should  have  been  adjudicated  a  bankrupt  or  insolvent 
debtor,1  but  only  that  the  buyer  should  have  shown  in  some  way 
a  general  inability  to  pay  his  debts  in  the  usual  course  of  busi- 
ness.* It  is  enough  that  the  affairs  of  the  vendee  are  so  involved 
that  he  is  unable  to  pay  for  the  goods;  and  it  does  not  matter 
that  his  insolvency  is  not  known  or  declared  at  the  time  of  the 
stoppage,  provided  he  becomes  actually  insolvent  before  he  obtains 
possession  of  the  goods.8  The  vendor  has  the  right  to  judge  for 
himself  of  the  danger  of  the  vendee's  insolvency,  and  to  take 
measures  to  guard  against  it.*  He,  of  course,  acts  at  his  peril,  but 
he  has  the  right  so  to  act,  subject  to  risk  of  being  required  to 
restore  the  goods  to  the  consignee,  or  to  respond  in  damages  if 
the  latter  proves  to  be  solvent  at  the  time  the  goods  should  have 
been  delivered  to  him  and  paid  for. 

886.  The  question  of  the  buyer's  insolvency  is  one  of  faot 
to  be  determined  by  the  jury,  and  any  evidence  bearing  upon 
this  fact  is  competent."  The  fact  that  the  buyer  has  stopped  pay- 
ment is  of  course  sufficient  evidence  of  his  insolvency  to  warrant 
a  stoppage  in  transitu;6  and  his  failure  to  pay  a  single  undisputed 
debt  in  the  usual  course  of  mercantile  business  may  be  sufficient 
for  this  purpose.7 

In  California,  Forth  Dakota,  «ud  South  '  O'Brien  ■>.  Norris,  16  Md.   123;  Se- 

Dskota  it  it  provided  by  code  thai  a  Belter  comb  o.  Matt,  H  B.  Mon.  321 ;  Jemes  v. 

or  consignor  of  properly,  whose  claim  for  Griffin,  2  M.S.  "W.  623;  Edwards  v.  Brewer, 

iu  price  or  proceeds  hits  not  been  extin-  2  M.  AW.  375;  Bloom  ingdale  v.  Memphis 

guishtd,  ma;,  upon  [be  insolvency  of  the  ft  Charleston  R.  R.  Co.  6  Lea,  616 ;  Ins- 

buyer  or  consignee  becoming   known   to  lee  u.  Lane,  57  N.  H.  454,  458,  per  Foster, 

him  after  parting  with  the  property,  stop  C.  J.;  Benedict  v.  Schaetile,  IS  Ohio  St. 

it  while  on  its  transit  to  the  bujer  or  con-  515. 

signet,  end  resume  possession  thereof.    A  *  Gardner  b.  Tudor,  8  Pick.  SOS. 

person  is  insolvent  when  he  ceases  to  pay  '  Stanton  v.  Eager,  16  Pick.  467,  474, 

bis  debts  in  the  manner  nsnal  with  persona  per  Sbaw,  C.  J. ;  Patten  r.  Thompson,  5 

of  bis  business,  or  when  he  declares  his  in-  M.  &  S.  350,  368,  per  Holroyd,  J. 

ability  or  unwillingness  to  do  bo.    Codes  *  Hay*  v.  Mouille,  14  Pa.  St.  48;  Rey- 

aud  State.  Cal.  1876,  gg  8078,  8077;  ft.  nolds  v.  Boston  ft  He.  R.  R.  Co.  43  N.  H. 

Codea  Dak.  1877,  S§  1815,  1816.  580. 

i  Ogle  e.  Atkinson,  1  Maieh.  333, 327 ;  *  Venue  p.  Jewell,  4  Camp.  31 ;  Dixon 

Durgy  Cement  ft  Umber  Co.  v.  O'Brien,  p.  Yates,  5  B.  ft  Ad.  313;  Bird  c.  Brown, 

193  Mass.  IS,  per  Morton,  J.    And  see  4  Ex.  786;  Dodson  v.  Wentworth,  4  M.  4 

Parker  c.  Gosttge,  3  Cr.,  H.  ft  R.  617;  O.  108O;  Jackson  v.  Nichol,  S  Bing.  N.  C. 

Queen  p.  Saddlers' Co.  10  H.  L.  Cm.  404;  SOS. 

Thompson  v.  Thompson,  4  Cntb.  137.  '  Benedict  v.  Schaettie,  IS  Ohio  St.  515, 

579 


jipismb,  Google 


§  886.]         seller's  bight  of  stoppage  in  transitu. 

If  the  vendee  has,  before  the  stoppage  in  transitu,  afforded  the 
ordinary  apparent  evidences  of  insolvency,  be  ought  not  to  com- 
plain of  the  precautionary  act  of  the  vendor  in  exercising  this 
right,  though  it  should  afterwards  turn  out  that  the  vendee  was 
ultimately  able  to  pay;  and,  on  the  other  hand,  he  ought  not  to 
complain  in  case  the  vendor  exercised  this  right  when  no  evidences 
of  the  vendee's  insolvency  had  become  manifest,  if  the  fact  of 
insolvency  existed  at  the  time  the  goods  reached  their  destination.1 
A  confession  of  judgment  by  the  vendee,  and  a  levy  of  execu- 
tion upon  his  property,  has  been  held  to  be  sufficient  evidence  of 
his  insolvency.'  An  admission  by  the  vendee  of  the  fact  of  his 
insolvency  is  sufficient  evidence  of  it.8  But  the  fact  that  a  cred- 
itor of  the  vendee  has  attached  the  goods  is  not  of  itself  sufficient 
evidence  of  his  insolvency.4 

886.  The  vendor  is  bound  to  deliver  the  goods  if  the  ven- 
dee is  solvent  when  they  arrive  at  their  destination ;  and  be 
is  aUo  liable  in  damages  to  the  vendee  for  any  delay,  loss,  or 
expense  occasioned  by  the  unwarranted  stoppage.  If  the  vendor 
has  acted  upon  an  apprehension  of  the  consignee's  insolvency 
which  proves  to  be  without  foundation,  his  stoppage  of  the  goods 
is  unlawful,  and  the  property  belongs  to  the  consignee,  and  he  is 
entitled  to  restitution,  which  may  be  specifically  enforced  in  a 
court  of  admiralty." 

Where  a  merchant  in  Bahia  ordered  goods  from  a  merchant  in 
Pittsburgh,  with  instructions  to  Bend  them  by  sailing  vessel  direct 
or  via  Pernambuco,  and  the  goods  were  shipped  by  the  vendor  to 
a  forwarding  agent  in  New  York  with  instructions  to  ship  them  to 
Bahia,  saying  nothing  of  a  shipment  via  Pernambuco,  and  the 
agent  finding  no  vessel  to  Bahia,  the  vendor  after  some  months 
519,  per  Gholson,  J.;  O'Brien  c.  Nonis,  — lime  change  in  his  apparent  eircoa- 
16  Md.  122,  77  Am.  Dec  SS4.  stance*  which  would  operate  as  ■  surpriss 

In  Connecticut  an  exceptional  rule  on  on  the  vendor.  Rogers  t>.  Thomas,  SO 
this  point  prevails.  It  is  declared  that  an  Conn.  53.  This  case  ia  now  only  cited  to  be 
essential  requisite  to  tbe  exercise  of  this  criticised  and  disapproved.  See  Benadirt  i 
right  is  ihe  insolvency  of  the  Tendee,  con-  Schaettle,  IS  Ohio  St.  615,  521,  and  msar 
listing  not  merely  of  a  general  inability  to     Other  eases. 

pay  his  debts,  but  in  his  having  taken  the        1  Benedict  v.  Schaettla,  12  Ohio  St.  ill, 
benefit  of  an  insolvent  law,  or  in  his  hav-    Sitt- 
ing  slopped  payment,  or  in  his  having        ■  Loeb  v.  Peters,  S3  Ala,  343. 
failed  in  business.    His  insolvency  should        *  Secomb  *.  Nntl,  14  B.  Hon.  334- 
consist  of  some  visible  change  in  his  pecn-        *  Gustine  c  Phillips,  38  Mich.  674. 
niary  situation,  —  seme  open,  notorious  act         '  Tbe  Constantia,  fl  Bob.  Adm.  B.  Ill ; 
on  his  part,  calculated  to  affect  hit  credit,    Tbe  Tigress,  33  L.  J.  Adm.  97. 
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MODE   OF  EXERCISING  THE  BIGHT.         [§§  887,  888. 

ordered  a  sale  of  the  goods  in  New  York,  without  alleging  the 
insolvency  of  the  consignee  or  other  equivalent  cause,  it  was  held, 
in  a  suit  by  the  latter  against  the  vendor,  that  the  sale  was  illegal, 
and  that  the  measure  of  damages  was  the  price  of  the  goods  at 
Bahia  when  they  should  have  arrived  there,  less  the  invoice  price, 
expenses,  costs,  and  charges  of  transportation.1 

887.  That  the  insolvency  existed  at  the  time  of  the  sale  is 
immaterial  if  the  vendor  was  ignorant  of  the  fact.3  The  object 
in  allowing  the  privilege  of  stoppage  in  transitu  to  the  vendor 
being  to  protect  him  against  the  insolvency  of  the  vendee,  this 
privilege,  unless  waived  by  the  vendor,  should  apply  as  well  to 
cases  of  insolvency  existing  at  the  time  of  sale  as  to  cases  of  insol- 
vency occurring  afterwards  at  any  time  before  the  actual  delivery 
of  the  goods;  the  only  exception  being  in  case  the  insolvency  was 
known  to  the  vendor  at  the  time  of  the  sale,  and  the  contract  was 
made  in  view  of  this  fact.8 

IV.  Mode  of  Exercising  the  Right. 

888.  To  exercise  this  right  it  is  only  necessary  for  the  -ven- 
dor or  his  agent  to  give  notice  of  his  claim  to  the  carrier  or 
other  person.  It  is  not  necessary  that  he  should  demand  a  delivery 
of  the  goods  to  himself.*  Much  less  is  it  necessary  that  he  should 
make  an  actual  seizure  of  the  goods.  A  demand  for  the  goods  of 
the  person  in  possession,  or  a  notice  to  him  to  stop  the  goods,  or  a 
claim  of  possession  under  his  right  of  stoppage  in  transitu,  and  an 
endeavor  to  get  possession,  is  sufficient.6  No  particular  form  of 
notice  or  demand  is  required.     If  the  carrier  is  clearly  informed 

1  Schmerts  v.  Dwyer,  53  Fa.  St.  335 ;  Koger*  v.  Thomas,  30  Cona.  53,  to  the 

mil  see  I'.by  v.  Schumucker,  29  Pa.  St.  40.  contrary,  is   criticised  and  repudiated  in 

1  Bohtlingk  v.  Inglis,  3  East,  381 ;  Lilt  Benedict  v.  Schaettle,   12  Ohio  St.  515, 

r.  Cowley,  1  Holt  X.  P.  Cm.  338  ;  Inalee  521 ;  Loeb  v.  Peters,  63  Ala.   2*3,  S4S ; 

r.  Lane,  57  N.  H.  454 ;  Reynolds  t>.  Boaton  Schwabncher  v.  Kane,  13  Mo.  App.  126. 

fcMe.  R.  R.  Co.  43  N.  H.5B0;  Buckley  d.  *  Norther  v.  Field,  2  Esp.  613;  Key 

Furniij,  15  Wend.  137;  Loeb  n.  Peters,  63  nolds  e.  Boston  &  Me.  H.  R.  Co.  43  N.  H. 

Ala,  343;  O'Brienc  Norm,  IS  Md.  122.  580,988;  Bell  v.  Mosa,  5  Whart.  189,  207. 

*  Reynolds  v.  Boaton  &  Me.  R.  R.  Co.  In  California  and  Dakota,  it  ia  provided 

43  N.  H.  580,  588;  Benedict  v.  Schaettle,  by  code  that  stoppage  in  transit  can  be 

13   Ohio   St.  S15;   Hnji  o.  Monille,  14  effected  only  by  notice  to  the  carrier  or 

Pa.  St.  48  ;  Blum  b.  Murks,  31  La.  Ann.  depositary  of   tbe  property,  or  by  taking 

368;  Buckley  v.  Furnlss,  IS  Wend.  137;  actual    posaeseion    thereof.      Codes   and 

Schwabocher  t>.  Kane,  13  Mo.  App.  136;  Stat*.  Cal.  1876,  £  8079;  R.  Code*  Dak. 

Hewhall  e.  Vargas,  13  He.  93 ;  Bucker  ».  1877,  %  1818. 

Donovan,  13    Kant.   351.    The    case  of  *  Rucker  o.  Donovan,  13  Kara,  251. 
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that  it  is  the  intention  and  desire  of  the  vendor  to  exercise  bis 
right  of  stoppage,  the  notice  is  sufficient.1 

It  is  not  necessary  that  the  vendor  should  take  possession  of  the 
goods  to  complete  the  stoppage  and  revest  the  right  of  possession. 
"  It  was  formerly  held,"  said  Chief  Justice  Gibbs,2  "  that,  unless 
the  vendor  recovered  back  actual  possession  of  the  goods  by  a  cor- 
poreal seizure  of  them,  he  could  Dot  exercise  his  right  of  stoppage 
in  transitu.  Latterly  it  has  been  held  that  notice  to  the  carrier  is 
sufficient,  and  that,  if  be  deliver  the  goods  after  such  notice,  be  is 
liable.  That  doctrine  cannot  be  controverted,  and  it  is  supported 
by  all  modern  decisions." 

889.  A  demand  by  the  vendor  of  the  bills  of  lading  which 
are  in  possession  of  the  ship-owner,  having  never  been  delivered 
to  the  consignee  to  whose  order  they  are  made  out,  because  he 
had  not  paid  the  freight,  is  an  effectual  stoppage  in  transitu. 
Goods  were  shipped  from  England  to  Shanghai  for  the  account 
of  a  merchant  in  London.  Soon  after  the  vessel  sailed,  the  mer- 
chant committed  an  act  of  bankruptcy,  and  was  adjudicated  a 
bankrupt.  Both  the  vendor  and  tbe  bankrupts  trustee  claimed 
the  bills  of  lading,  which  were  still  in  the  hands  of  the  ship- 
owners in  London ;  and  it  was  finally  arranged  that  the  goods 
should  be  Bold  by  the  agent  of  the  ship-owners  at  Shanghai,  and 
the  proceeds  paid  to  the  person  who  should  be  entitled  to  them. 
It  was  held  that  the  vendor's  demand  of  the  bills  of  lading  was 
an  effectual  stoppage  in  transitu.*  James,  L.  J.,  delivering  the 
judgment,  said :  "  It  so  happens,  luckily  for  the  vendor,  that  the 
documents  of  title  have  never  left  the  ship-owners'  possession. 
.  .  .  The  vendor  comes  to  the  ship-owners  and  says,  *  Deliver 
the  goods  to  me,'  and  the  ship-owners  have  undertaken  to  sell 
the  goods  and  hand  over  the  proceeds  of  sale  to  tbe  real  owner. 
I  am  of  opinion  that  the  goods  have  been  effectually  stopped  in 
transitu,  because  the  ship-owners  are  to  sell  them  and  deal  with 
the  proceeds  according  to  the  legal  and  equitable  rights  of  the 
parties." 

890.  The  vendor  may  claim  the  goods  in  the  hands  of  any 
person  who  may  have   charge   of   them   before   the  transit 

1  Jones  u,  Enrl.37  Cut.  630 ;  Blooming-  '  LEtt  o.  Cowley,  7  Taunt  169,  8  Mush, 
dale  o.  Memphis  &  Chariest™  R.  R.  Co.    157. 

S  Lea,  616.  *  Ex  pcaU  Watson.  S  Ch.  D.  SS,  49. 

And  Me  Inglla  v.  Uiherwood,  1  East,  515. 
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ends.1  Thus  he  may  claim  fchem  not  only  while  they  are  in  the 
hands  of  the  carrier,  but  also  while  they  are  in  the  hands  of  a 
depositary  or  warehouseman  not  acting  for  the  vendee,  or  while 
in  the  possession  of  the  collector  of  customs  awaiting  the  pay- 
ment of  duties  before  the  vendee  has  taken  actual  possession.3 

891.  Notice  to  the  carrier's  agent,  who  has  the  actual 
custody  of  the  goods  in  the  regular  course  of  his  agency,  is 
notice  to  the  carrier.3  A  letter  from  the  vendor,  delivered  to 
the  carrier's  agent  in  possession  of  the  goods,  stating  that  the 
purchaser's  property  bad  been  attached,  that  the  vendor  desired 
to  save  the  goods,  of  which  he  gave  a  bill  of  particulars,  and 
directing  the  agent  to  deliver  the  goods  to  no  one  but  to  the  ven- 
dor's own  agent,  was  held  to  be  a  sufficient  demand.* 

A  station  agent  who  has  control  of  goods  received  by  railroad 
at  that  station  is  an  agent  upon  whom  notice  of  stoppage  in  tran- 
titu  may  be  made.6 

892.  If  a  railroad  company  has  deposited  goods  in  a  cus- 
toms warehouse  belonging  to  the  company,  to  await  the  pay- 
ment of  duties  as  well  as  the  payment  of  the  freight  due  the 
carrier,  notice  by  the  consignor  to  stop  the  goods  given  to  the 
company  is  sufficient,  though  in  such  a  case  it  may  be  advisable 
to  give  notice  also  to  customs  officers.6  Where  imported  goods 
are  entered  in  bond  by  the  importer,  and  are  sold  by  him  and 
sent  in  bond  by  railroad  to  a  purchaser  at  an  interior  city,  the 

1  Northey  ».  Field,  2  Esp.  613.  company   at    that    point,    In    regard    to 

1  Kewhal)  v.  Vargas,  13  Me.  93,  109,  freight!  either  shipped  to  or  from  that 

29  Am.  Dec.  489,  15  Me.  314, 33  Am.  Dec.  station.    And  it  would  seem  to  follow  that 

617.  a  notice  to  bim  of  a  stoppage  in   Iraniita 

*  Bierce  v.  Red  Bluff  Hotel  Co.  SI  Cat.  of  goods  in  transit  to  that  point,  upon  the 
160;  Jones  e.  Earl,  37  Cal.  630,  99  Am.  soundest  principles  of  law  and  justice 
Dec.  338;  Bloomingdiile  u.  Memphis  &  ought  to  be  considered  as  notice  to  the 
Charleston  It.  R.  Co.  6  Lea,  616  ;  Poole  n.  company."     Per  Watts,  J. 

Railroad  Co.  98  Tex.  134,  139.  ■  Atelier  e.  Grand  Trunk  Ky.  Co,  as 

*  Jones  p.  Earl,  37  Cal.  630.  U.  C.  Q.  B.  609,614.    Chief  Justice  Rich- 
6  Poole  c.  Railroad  Co.  58  Tex.  134,    ards,  delivering  the  judgment  of  the  court, 

139.  "The  rale  is  elementary,  that  where  aaid:  "We  think  itisnotnnreiaonable  to 
the  principal  hold*  out  an  agent  in  such  hold  thai  notice  may  be  given  to  the  rail- 
manner  as  to  induce  the  public  to  believe  wny  company,  when  the  goods  which  hnre 
that  the  agent  is  authorised  to  transact  been  sent  forward  by  them  are  in  their 
holiness  of  any  particular  kind,  the  prin-  own  warehouse,  and  under  their  own 
cipal  will  be  bound  for  the  acts  of  the  charge,  subject  to  the  directions  of  the 
agent  in  that  particular.  Here  the  station  government  as  to  being  held  for  duties 
ngent  was,  to  all  appearance,  held  out  to  thereon," 
■  he  public  aa  the   representative  of  the 
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railroad  company  is  regarded  as  being  in  possession  of  the  good* 
while  they  are  in  transit  over  the  road,  and  notice  to  stop  them 
should  be  given  to  the  railroad  company.  Thus,  where  the 
goods  go  into  a  bonded  warehouse  belonging  to  the  railroad  com- 
pany at  their  place  of  destination,  it  would  seem  that  the  goods 
are  still  in  charge  of  the  railroad  company. 

893.  Noticse  of  a  stoppage  in  transitu  given  to  a  ship- 
owner doubtless  imposes  a  duty  on  him  to  communicate  it  with 
reasonable  diligence  to  the  master  of  the  ship,  though  the  notice, 
if  so  communicated,  will  not  be  effectual  until  it  reaches  the 
master.  In  the  recent  case  of  Ex  parte  Falk,1  Bramwell,  L.  J., 
remarked  that  he  did  not  think  that  the  giving  of  such  notice  to 
the  ship-owner  imposed  any  duty  upon  him  to  stop  the  goods. 
But  when  this  case  came  before  the  Honse  of  Lords,1  Lord 
Blackburn  expressed  a  different  view,  saying :  "  I  had  always 
myself  understood  that  the  law  was  that  when  you  became  aware 
that  a  man  to  whom  you  had  sold  goods  which  had  been  shipped 
had  become  insolvent,  your  best  way,  or  at  least  a  very  good 
way,  of  stopping  them  in  transitu  was  to  give  notice  to  the  ship- 
owner in  order  that  he  might  send  it  on.  He  knew  where  his 
master  was  likely  to  be,  and  he  might  send  it  on  ;  and  I  hare 
always  been  under  the  belief  that  although  such  a  notice,  if  sent, 
cast  upon  the  ship-owner  who  received  it  an  obligation  to  send 
it  on  with  reasonable  diligence,  yet  if,  though  he  used  reasonable 
diligence,  somehow  or  other  the  goods  were  delivered  before  it 
reached  the  master,  the  ship-owner  would  not  be  responsible.  I 
have  always  thought  that  a  stoppage,  if  effected  thus,  was  a  suf- 
ficient stoppage  in  transitu ;  I  have  always  thought  that  when 
the  ship-owner,  having  received  such  a  notice,  used  reasonable 
diligence  and  sent  the  notice  on,  and  it  arrived  before  the  goods 
were  delivered,  that  was  a  perfect  stoppage  in  transitu." 

But  if  the  notice  be  given  to  the  principal  when  the  goods  are 
in  the  custody  of  his  agent  or  servant,  the  notice  will  not  be 
effectual  unless  it  be  given  at  such  a  time  and  under  such  cir- 
cumstances that  the  principal,  by  the  exercise  of  reasonable  dili- 
gence, may  communicate  it  to  his  servant  in  time  to  prevent  the 
delivery  to  the  consignee.  Baron  Parke  uses  forcible  language 
on  this  point,  saying : a  "To  hold  that  a  notice  to  a  principal  at 

>  14  Ch.  D.  446,  455.  *  Whitehead   <B.  Anderson,  9   M.  Iff 

5  Kemp  s.  Falk,  7  App.  Ci*,  573,  585.      518. 
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a  distance  is  sufficient  to  revest  the  property  in  the  unpaid  ven- 
dor, and  render  the  principal  liable  in  trover  for  a  subsequent 
delivery  by  bis  servants  to  the  vendee,  when  it  was  impossible, 
from  the  distance  and  want  of  means  of  communication,  to  pre- 
vent that  delivery,  would  be  the  height  of  injustice.  The  only 
duty  that  can  be  imposed  on  the  absent  principal  is  to  use  reason- 
able diligence  to  prevent  the  delivery." 

If  the  goods  are  on  board  a  ship,  the  vendor  may  demand  them 
of  the  master,1  or  give  notice  to  him. 

894.  The  vendor  does  not  ordinarily  demand  the  goods  of 
the  vendee ;  for,  if  the  latter  ie  in  actual  possession,  the  ven- 
dor's right  of  stoppage  in  trantitu  is  at  an  end,  and  he  can  only 
make  demand  of  the  person  in  actual  possession  at  the  time.3 
But  if  the  vendee  is  not  already  in  possession  of  the  goods,  a 
demand  upon  him  may  be  effectual.  Thus,  in  a  Pennsylvania 
case.  Chief  Justice  Gibson,  discussing  this  point,  said  : 3  "A  de- 
mand of  the  carrier  is  a  countermand  of  the  previous  order  to 
deliver ;  and,  where  he  is  not  accessible  at  the  time,  there  is  no 
reason  why  an  equivalent  for  it  should  not  be  found  in  a  coun- 
termand of  the  consignee's  authority  to  receive.  If  there  were  a 
specific  object  to  be  accomplished  by  a  demand  on  the  carrier,  it 
would  be  to  make  him  liable ;  but  his  responsibility  is  seldom 
looked  to,  the  object  being  to  prevent  the  consignee's  ownership 
from  becoming  absolute,  for  which  purpose  any  act  that  warns 
him  of  an  enforcement  of  the  lien  ought  to  be  taken  for  a  suf- 
ficient protest  against  bis  possession."  Id  the  case  under  con- 
sideration, the  vendor's  agent  wrote  to  the  assignees  of  the  in- 
solvent purchaser,  before  the  arrival  of  the  vessel  carrying  the 
goods,  proposing  that  the  goods  should  either  be  delivered  to 
this  agent,  or  that  the  assignees  should  receive  them  and  keep  a 
separate  account  of  sales;  and  in  the  latter  alternative  be  de- 
manded the  proceeds  as  the  property  or  the  vendor.  In  conse- 
quence of  this,  the  parties  agreed  that  the  goods  should  remain 
without  being  Bold  till  the  question  of  title  should  be  deter- 
mined by  a  competent  tribunal,  and  that  the  rights  of  the 
1  Bohtlingk  v.  Inglis,  3  East,  381,  397.  to  deliver  to  the  consignee,  which  is  the 
1  Rocker  b.  DoBOtsa,  13  Kane.  351,  19  usual  act  of  stoppage,  ii  to  imarinblj 
Am.  Dec.  84.  communicated  to  the  master,  or  other  per- 

*  Bell  v.  Mow,  5  Whart.  183,206.  The  son  in  possession,  that  I  have  seen  but  one 
learned  chief  justice  also  remarked  that  case  in  which  it  was  communicated  to  any 
"the  countermand  of  the  original  order    oneelae." 
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parties  should  not  be  varied  by  the  agreement.  It  was  held 
that  there  was  a  sufficient  exercise  of  the  right  of  stoppage  in 
transitu,  and  that  a  demand  of,  or  notice  to,  the  carrier  was  not 
necessary. 

896.  In  demanding  goods  of  the  carrier,  it  is  not  requisite 
that  the  vendor  should  prove  that  the  conditions  exist 
which  give  him  the  right  of  stoppage.  Thus,  be  need  not 
prove  that  the  vendee  has  not  negotiated  the  bill  of  lading 
delivered  or  indorsed  to  him.  As  Dr.  Lushington  has  said : ' 
"Were  it  otherwise,  were  the  vendor  obliged  formally  to  prove 
bis  title  to  exercise  the  right  of  stoppage  in  transitu,  that  right 
would  be  worthless ;  for  the  validity  of  a  stoppage  in  transitu 
depends  upon  several  conditions.  First,  the  vendor  must  be 
unpaid;  secondly,  the  vendee  must  be  insolvent;  thirdly,  the 
vendee  must  not  have  indorsed  over  for  value.  But  the  proof 
that  these  conditions  have  been  fulfilled  would  always  be  diffi- 
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fore  the  vendor  was  not  injured  by  the  wrongful  delivery  of  the 
goods.1 

In  Georgia  the  code  declares  that  the  carrier  cannot  dispute 
the  title  of  the  person  delivering  the  goods  to  him  by  setting  up 
adverse  title  in  himself,  or  a  title  in  third  persons,  which  is  not 
being  enforced  against  him.1  It  is  farther  declared  that  a  stop- 
page in  transitu  by  the  vendor  relieves  the  carrier  from  his  obli- 
gation to  deliver,  and  be  is  not  thenceforward  responsible  for 
more  than  ordinary  diligence  in  the  care  of  the  goods.3 

896.  A  carrier,  when  in  doubt  aa  to  the  authority  of  an 
agent  to  act  for  the  vendor  in  stopping  the  goods,  is  entitled  to 
reasonable  time  to  make  inquiry  into  the  facts,  and  the  agent  is 
also  entitled  to  reasonable  time  to  produce  hie  authority  and  to 
furnish  indemnity.  The  carrier,  having  received  notice  from  an 
agent,  is  bound  to  ascertain  his  authority,  and  he  acts  at  his  peril 
in  delivering  the  goods  after  snch  notice.4 

897.  A  carrier  who,  without  good  reason,  refuses  to  deliver 
the  goods  to  the  vendor  when  he  rightly  exercises  his  right  of 
stoppage  in  transitu,  is  guilty  of  a  conversion  of  the  goods,  and  is 
liable  for  their  value.6 

A  vendor  is  not  estopped  from  maintaining  a  suit  against  a 
carrier  for  a  wrongful  delivery  to  the  purchaser  after  notice  to 
stop  the  goods,  by  bringing  suit  upon  the  debt  and  recovering 
judgment  against  the  purchaser.  On  the  contrary,  the  carrier, 
under  some  circumstances,  might  well  set  up  the  defence  that 
the  vendor  could  have  recovered  bis  debt  by  suit  against  the 
purchaser,  and  had  failed  in  diligently  prosecuting  such  legal 
remedy.9  * 

1  Bloom  ins  dale  "■  Memphis  &  Chariot-  dale  v.  Mem  phis  &  Charleston  H.  It.  Co.  S 
ton  R.  K.  Co.  S  Le*,  616,  per  Freeman,  Lee,  616.  In  Childs  o.  Northern  Ry.  Co. 
J.  And  lee  Roscnfield  u.  Express  Co.  1  25  U.  C.  Q.  B.  165,  it  was  held  (bat  a  rail- 
Woods,  131.  road  company  which  has  received  a  valid 

*  Code  1882.8  2076.  In  Macon  &  West-  and  sufficient  notice  of  stoppage  in  traniitu, 
em  R.  R.  v.  Meador,  65  Ga.  705,  it  was  but  haa  nevertheless  delivered  (he  goods 
said  to  be  very  questionable  whether,  un-  to  the  insolvent  consignee,  ia  not  liable  to 
der  this  provision,  tbe  carrier  can  buy  the  the  vendor  in  trover,  because,  bj  the  sale 
vendee'*  title,  us  against  the  vendor's  right  and  deliver;  to  tbe  carrier,  the  property 
of  stoppage  in  transitu.  passed  to  the  purchaser,  and  the  stoppage 

1  Code  1SB9,  J  907*.  did  not  give  the  vendor  the  right  of  prop- 

*  Reynolds  o.  Boston  &  Me.  K.  R.  Co.  erty  and  possession  necessary  to  mstsin 
43  N.  H.  580.  snch  action. 

*  Thompson  o.  Trail,  9  C.  *  P.  334,  e  Bloomingdale  v.  Memphis  a  Charles- 
6  B.  &  C.  36,   9  D.  &  R.  31 ;  Blooming-  ton  R.  R.  Co.  6  Lei,  616. 
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898.  It  is  the  duty  of  the  carrier  to  determine  which  of 
two  different  claimants  of  goods  has  the  better  right.  Thus, 
if  bills  of  lading  are  presented  to  a  ship-master  by  two  different 
holders,  and  he  delivers  the  goods  to  the  one  not  entitled  to  them, 
the  other  who  is  entitled  to  them  may  bold  the  master  accounta- 
ble for  the  value  of  the  goods.1 

If  bills  of  lading  are  presented  to  the  master  or  other  carrier  by 
two  different  holders,  it  is  incumbent  upon  him  to  deliver  to  the 
rightful  claimant,  or  to  bring  an  action  of  interpleader.  But  he  is 
entitled  to  deliver  to  the  person  first  producing  a  bill  of  lading, 
no  matter  which  part  it  is,  so  long  as  he  has  no  notice  or  know- 
ledge of  any  dealing  with  the  other  parts.3  "  Where  the  master 
has  notice,  or  probably  even  knowledge,  of  the  other  indorsement, 
I  think  he  must  deliver  at  his  peril  to  the  rightful  owner,  or 
interplead." 

If  the  bill  of  lading  has  been  assigned  for  value  to  a  bond  fide 
assignee,  and  the  vendor  seizes  the  goods  in  an  action  of  replevin, 
claiming  a  right  to  stop  them  in  transitu,  it  is  the  duty  of  the 
carrier  to  intervene  in  the  suit,  and  either  interplead  or  contest 
the  claim  of  the  vendor ;  otherwise  he  will  render  himself  liable 
to  the  indorsee  of  the  bill  of  lading  for  the  value  of  the  goods.3 

899.  Liability  tot  deliver?  after  notice.  —  Both  the  carrier 
and  the  consignee,  or  his  assignee,  are  liable  in  trover  to  the 
vendor  if  the  carrier  by  mistake  delivers  the  goods  to  the  con- 
signee after  receiving  a  valid  notice  to  stop  them.4  Chief  Justice 
Gibbs  declared5  it  would  be  monstrous  to  say,  after  such  notice, 
that  a  transfer  made  by  the  carrier's  mistake  should  be  such  as 
to  bind  the  vendor,  and  to  vest  a  complete  title  in  the  bankrupt 
purchaser  or  his  representative.  The  bankrupt  has  no  title  to 
the  goods  except  what  he  derived  from  the  dry  act  of  delivery, 
and  that,  being  founded  on  a  mistake,  conveyed  no  property  at 
all.     "  As  soon  as  notice  was  given,  the  property  returned  to  the 

1  The  Tigress,  3!  L.  J.  Adm.  97.  *  LiU  ».  Cowley,  7  Taunt.  168.    As  the 

2  Glvn  v.  East  West  India  Dock  Co.  7  modern  doctrine  is  that  the  effect  of  a 
App.  Cat.  591,  affirming  6  Q.  B.  D.  475,  stoppage  is  not  to  rescind  the  contract, 
reversing  S  Q.  B.  D.  129.  but  only  to  put  the  vendor  in  possession 

*  The   Schooner  Mary   Ann   Guest,   1  so  that  he  can  enforce  his  lien,  the  user- 

01c.  Adro.  498,  affirmed  1  Blatchf.  358.  tion  of  the  learned  judge  that  Ma  propert, 

'Lilt    II.    Cowley,    7    Taunt.    IBS,    13  it  revetted  in  the  vendor  is  not  correct,  but 

Marsh.  457 ;   Poole  v.   Railroad  Co.   58  rather  it  should  be  said  that  the  puliation 

Tex.  134.  ii  revetted  in  the  vendor. 
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vendor,  and  he  was  entitled  to  maintain  trover,  not  only  against 
the  carrier,  but  against  the  assignees  of  the  bankrupt  or  any  other 
person.  Until  notice,  the  vendor  cannot  sue  the  carrier,  but  the 
purchaser  may;  after  notice,  the  case  is  reversed,  because  the 
property  in  divested  out  of  the  purchaser  and  revested  in  the  ven- 
dor. I  cannot  conceive  a  stronger  case  in  which  the  property  is 
in  the  vendor.and  not  in  the  vendee." 

In  a  recent  case  in  Texas  it  appeared  that  after  the  carrier,  a 
railroad  company,  had  received  a  valid  notice  to  stop  in  transitu 
a  shipment  of  goods,  and  before  the  goods  arrived  at  their  desti- 
nation, the  purchaser  assigned  the  bill  of  lading  without  considera- 
tion to  bis  attorney,  who  intercepted  the  goods  at  an  intermediate 
station,  effaced  the  marks  upon  them,  remarked  them  with  a  fic- 
titious name,  and  reshipped  them  to  their  original  destination, 
where  the  agent  of  the  railroad  company,  though  suspecting  that 
the  goods  were  those  of  which  notice  of  stoppage  had  been  given, 
delivered  them  to  the  original  purchaser.  In  a  suit  by  the  ven- 
dor against  the  railroad  company  and  the  attorney,  it  was  held 
that  the  attorney,  having  assumed  the  apparent  ownership  of  the 
goods  with  the  intention  of  committing  a  fraud  upon  the  creditor, 
could  not  be  heard  to  deny  bis  liability  for  the  loss  ;  and  that,  as 
to  the  railroad  company,  the  question  of  the  good  faith  of  its 
agents  should  be  submitted  to  the  jury  with  appropriate  instruc- 
tions,1 

900.  The  vendor,  upon  demanding  possession  of  the  car- 
rier or  seizing  the  goods  by  legal  prooess,  should  pay  the 
carrier's  charges,  for  the  latter  has  a  lien  upon  the  goods  for 
such  charges,  and  may  insist  upon  retaining  possession  until  such 
charges  are  paid.  But  the  vendor,  or  other  person  acting  in  his 
behalf,  npon  paying  these  charges,  is  substituted  to  the  earner's 
right  of  lien  "and  possession  respecting  the  goods.3 

The  vendor's  right  of  stoppage  in  transitu  is  subject  to  the 
carrier's  lien  for  the  freight.  If  the  goods  be  consigned  to  one 
person  under  one  contract,  the  carrier  has  a  lien  upon  the  whole 
for  the  freight  and  charges  on  every  part ;  and  a  delivery  of  a 
part  of  the  goods  does  not  discharge  bis  lien  upon  the  rest  with- 
out proof  of  an  intention  so  to  do,  even  as  against  the  right  of 
the  consignor  to  stop  in  transitu  the  goods  not  delivered ;  but  the 

*  Poole  e.  BaOroad  Co.  58  Tex.  134.  *  Bucker  o.  Donovm,  13  Earn.  251,  19 

Am.  Deo.  84. 
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carrier  may  charge  against  those  goods  the  freight  on  the  whole 
consignment.1 

001.  The  vendor's  right  of  stoppage  in  transitu  prevails 
as  against  a  oarrier'e  lien  for  a  general  balanoe  of  account 
due  from  the  consignee.  A  usage  for  carriers  to  retain  goods  for 
such  a  lien  cannot  affect  the  vendor's  right;  and  it  would  seem 
that  such  a  lien  could  not  be  established  even  by  agreement  be- 
tween the  carrier  and  the  vendee.3  The  law  gives  the  consignee 
a  specific  lien  upon  the  goods,  and  be  should  not  be  allowed  to 
engraft  a  new  lien  upon  his  own  laches,  especially  as  against  the 
vendor.  "  I  think,"  said  Heath,  J!,  in  the  leading  case,*  "  that 
the  right  of  stopping  t'n  transitu  is  a  common  law  right,  arising 
out  of  the  ancient  power  and  dominion  of  the  consignor  over  his 
property,  which  at  the  time  of  delivering  bis  goods  to  the  carrier 
he  reserves  to  himself ;  and  this  is  paramount  as  to  any  sort  of 
agreement  between  the  carrier  and  consignee." 

But  the  owners  of  a  ship  are  not  entitled  to  freight,  as  against 
tbe  vendor  who  has  stopped  the  goods  in  transitu,  in  case  the 
goods  were  shipped  on  a  vessel  belonging  to  tbe  vendee,  and 
the  master,  with  full  authority  so  to  do,  issued  bills  of  lading 
to  tbe  vendor,  "  freight  for  the  said  goods  free  on  owners'  ac- 
count ; "  and  it  does  not  matter  in  such  case  that  the  ship  had 
been  sold  and  transferred  before  the  shipment,  no  notice  of  the 
transfer  having  reached  the  master  or  the  vendor.  The  new 
owners  of  tbe  ship  were  bound  by  the  contract  of  the  master 
entered  into  pursuant  to  his  original  instructions.4 

V.  During  what  Time  Good*  are  in  Trantitu. 
902.  In  general  the  right  of  stoppage  in  transitu  may  be  ex- 
ercised at  any  time  after  the  goods  have  been  delivered  to  tbe 
carrier  until  they  have  come  into  the  actual  possession  of  the 
buyer.6     During  this  time  the  title  is  in  the  buyer.     He  may  also 

1  Potts  tr.  N.  T.  S.  N.  E.  It.  It.  Co.  131        >  Oppenhtiiii  v.  Russell,  3B.1F.  42. 
Mann.  455,  41  Am.  Hep.  SIT.  *  Mercantile   and     Exchange   Bank   c 

*  Oppenheim  v.  Russell,  3  B.  *  P.  42 ;  Gladstone,  L.  R.  3  Ex.  233. 
Jackson  v.  Nichol,  5  Bing,  N.  C.  50B,  918,  *  Ex  parte  Roseveur  China  Claj  Co.  11 
7  Scott,  577,  591;  Butler  v.  Woolcott,  2  Ch.  D.  560;  James  d.  Griffin, 2  M.  A  W. 
B.&P.  (N.  R.J64;  Lenckhart  v.  Cooper,  623,1  M.  4W.20;  While  0.  WeJsh.SSPa. 
3  Bing.  N.  C.  99 ;  Potts  v.  N.  Y.  &  N.  St.  396 ;  Atkins  v.  Colbj,  20  N.  H.  154 ; 
E.  R.  R.  Co.  131  Mass.  455,  41  Am.  Rep.  Stubbs  v.  Lund,  7  Mass.  453, 5  Am.  Dee. 
247;  Macon  &  Western  R.  R.  v.  Meador,  63;  Calaban  v,  Babcock.21  Ohio  St.  281. 
65  Ga.  705.  S  Am.  Dec  63  ;  Aguine  t>.  Psrroelee,  O 
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have  the  right  of  possession,  and  even  constructive  possession. 
The  vendor  has  parted  with  the  title,  the  right  of  possession,  and 
actual  possession  ;  but  until  the  vendee  has  gained  actual  posses- 
sion, upon  his  insolvency  the  vendor  may  stop  the  goods  and 
resume  the  actual  possession.  This  right  exists  till  the  goods 
have  got  home  into  the  hands  of  the  purchaser,  or  of  some  one 
who  receives  them  in  the  character  of  bis  servant  or  agent,  and 
not  merely  as  carrier.  A  carrier,  unless  he  be  the  purchaser  him- 
self, is  a  mere  intermediary  between  the  seller  and  the  buyer. 
The  possession  of  this  intermediary  is  only  the  constructive  pos- 
session of  the  buyer.  The  actual  possession  is  in  the  third  per- 
son, and  such  possession  is  a  necessary  condition  to  the  exercise 
of  this  right.  Lord  Cranworth  (then  Baron  Rolfe)  expressed 
this  view  : 1  "  I  consider  it  to  be  of  the  very  essence  of  that  doc- 
trine, that  during  the  transitus  the  goods  should  be  in  the  cus- 
tody of  some  third  person  intermediate  between  the  seller  who 
has  parted  with,  and  the  buyer  who  has  not  yet  acquired,  actual 
possession." 

In  Georgia3  the  code  declares  that  the  right  of  stoppage  in 
transitu  exists  wherever  the  vendor  in  a  sale  on  credit  seeks  to 
resume  the  possession  of  goods  while  they  are  in  the  hands  of  a 
carrier  or  middle-man,  in  their  transit  to  the  vendee  or  consignee, 
on  his  becoming  insolvent.  It  continues  until  the  vendee  obtains 
actual  possession  of  the  goods. 

If  the  goods  are  delivered  before  the  price  is  paid,  the  seller 
cannot  retake  because  of  failure  to  pay  ;  but,  until  actual  receipt 
by  the  purchaser,  the  seller  may  at  any  time  arrest  them  on  the 
way,  and  retain  them  until  the  price  is  paid.  If  credit  has  been 
agreed  to  be  given,  but  the  insolvency  of  the  purchaser  is  made 
known  to  the  seller,  he  may  still  exercise  the  right  of  stoppage  in 
transitu. 

In  California  *  and  North  and  South  Dakota  *  it  is  provided  by 

Conn.  473 ;  Lane  v.  Robinson,  18  B.  Mod.  *  Coda   1882,  §§  SOTS,  2649 ;  Macon  & 
623 ;  HalS  i>.  Allj-n,  60  Tex.  278.  Western  K.  R.  v.  Meador, 63  Ga,  70S.    Ju 
>  Gibson  b.  Carrnthera,  SM.tW.  321,  this  cue  Jackson,  C.  J.,  said :  "  We  think 
338.     His  langnage  hai  been  adopted  by  tbat  out  code  con tem plates  actual  delivery 
Lord  Cairns  and  Vice-Chancellor  Wood,  and  possession  as  distinguished  from  con- 
in  Berodtfton  v.  Strang,  L.   11.  A  Eq.  481,  (tractive  possession." 
L.  R.    .1  Ch.   688,    530;  by   Lord  Justice  '  Codes  and  Stall.  1876,  $  8078. 
James,  in  Ex  parte   Rosevear  China  Clay  *  R.  Codes  Dak.  1877,  J  18)7. 
Co.  11  Cb.  D.  560;  and  by  Barton,  J.,  ia 
Wiley  v.  Smith,  1  Ont.  App.  179,  188.  591 
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§5  90S,  901.]     seller's  right  of  stoppage  in  transitu. 

coda  that  the  transit  of  property  ia  at  an  end  when  it  comes  into 
the  possession  of  the  consignee,  or  into  that  of  his  agent,  unless 
auch  agent  is  employed  merely  to  forward  the  property  to  the 
consignee. 

903.  Goods  shipped  to  seller's  own  order.  —  Inasmuch  as 
the  right  of  stoppage  in  trantitu  presupposes  the  actual  custody 
of  the  goods  by  a  third  person  intermediate  between  the  seller 
and  the  buyer,  it  is  as  important  to  the  existence  of  the  right  that 
the  vendor  should  have  parted  with  the  actual  possession  as  it  is 
that  the  vendee  should  not  have  acquired  it.  Therefore  the  right 
does  not  exist  in  case  the  vendor  has  shipped  goods  to  his  own 
order,  or  to  the  order  of  his  own  exclusive  agent,  and  the  bill  of 
lading  has  not  been  assigned  to  the  purchaser  or  to  any  third 
person.1 

904.  There  are  many  kinds  of  actual  delivery ,-  or,  in  other 
words,  actual  delivery  to  the  vendee  may  be  made  in  various  ways 
and  under  different  circumstances.  Baron  Parke  enumerates  four 
kinds  of  delivery,  in  the  following  passage : a  "  The  actual  delivery 
to  the  vendee  or  his  agent,  which  puts  an  end  to  the  transitus,  or 
state  of  passage,  may  be  at  the  vendee's  own  warehouse,  or  at  a 
place  which  he  uses  as  his  own,  though  belonging  to  another,  for 
the  deposit  of  goods  ; 8  or  at  a  place  where  he  means  the  goods  to 
remain  until  a  fresh  destination  is  communicated  to  them  by 
orders  from  himself;1  or  it  may  be  by  tbe  vendee's  taking  pos- 
session by  himself  or  agent  at  some  point  short  of  the  original 
intended  place  of  destination." 

Judge  Woodruff  states,  as  the  result  of  the  cases  on  this  point: 
"  That  a  merely  constructive  delivery,  though  sufficient  to  entitle 
the  vendor  to  demand  the  price  of  the  goods,  and  to  place  the 
goods  at  the  vendee's  risk,  does  not  alone  defeat  the  right  of  stop- 
page. That  while  tbe  goods  are  in  transportation  to  tbe  place  of 
destination,  or  are  in  the  bands  of  an  intermediate  agent  or  ware- 
houseman for  the  purpose  of  being  forwarded,  they  are  not  subject 
to  this  right.  That  after  their  arrival  at  tbe  place  of  destination, 
and  while  in  the  hands  of  tbe  carrier,  or  a  wharfinger,  or  a  ware- 
houseman, for  the  mere  purpose  of  delivery  to  the  vendee,  the  ven- 

1  In  re  The  St  Joze  Indiano,  1  Wheat.  *  Juki  v.  Griffin,  UUW.  613, 633. 

208,  210;  Ilnlev   c.  Stuhbe,  9  M»«.  65,  *  Scott  h.  Petti  t,  3  B.  &  P.  469;  Rom 

6  Am.  Dec  29 ;  In  re  The  St.  JoM  In-  v.  Pickfoni,  8  Taint.  S3. 

ilismo,  2  Gall.  268.  *  Dixon  t>.  Bald  wen,  3  East,  IT*. 
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chaser  by  a  transfer  of  the  goods  to  the  name  of  the  purchaser, 
or  by  some  other  equivalent  act.  In  the  mean  time,  upon  the 
happening  of  the  purchaser's  insolvency,  the  vendor  may  stop  the 
goods  in  the  hands  of  the  warehouseman,  just  as  he  might  in 
the  hands  of  a  carrier;  but  after  the  order  has  been  presented 
to  the  warehouseman,  and  be  has  transferred  the  goods  to  the 
name  of  the  purchaser,  the  delivery  to  him  is  complete  and  the 
right  of  stoppage  is  gone.1 

906.  The  procuring  of  a  warehouse  certificate  for  goods 
as  the  property  of  the  vendee  preliminary  to  their  transit,  and 
not  at  the  termination  of  it,  does  not  deprive  the  vendor  of  his 
right  to  stop  them  in  transitu.  Thus,  whiskey  in  a  government 
bonded  warehouse  in  Indiana  was  sold  to  a  purchaser  in  Boston. 
The  storekeeper  gave  his  certificate  for  the  whiskey  as  the  prop- 
erty of  the  purchaser,  and  the  seller  sent  it  to  him.  It  was  part 
of  the  terms  of  sale,  that  the  seller  should  from  time  to  time,  as 
the  buyer  should  request,  ship  the  whiskey  to  Boston,  and  pay 
the  storage  charges,  taxes,  and  insurance,  and  draw  on  the  buyer 
for  the  amounts.  The  whiskey  could  not  be  taken  from  the  ware- 
house until  the  taxes  were  paid.  The  whiskey  was  shipped  by 
railroad  in  accordance  with  these  terms,  but  while  in  the  hands 
of  the  railroad  company  the  buyer  became  insolvent  and  the  seller 
stopped  the  goods.  It  was  held  that  his  right  of  stoppage  in 
transitu  was  not  lost.  The  transitus  in  such  case  would  not  be 
at  an  end  until  the  goods  reached  Boston,  and  were  taken  into 
custody  by  the  purchaser.  It  would  be  no  answer  to  say  that 
there  was  a  constructive  delivery  of  the  whiskey  to  the  buyer  by 
virtue  of  the  delivery  of  the  warehouse  receipt  to  him,  and  that  he 
bad  the  right  to  take  possession  of  it  and  withdraw  it  from  the 
warehouse ;  for  the  purchaser  did  not  take  possession  of  it  at  the 
warehouse,  but  left  it  in  charge  of  the  seller,  and  to  be  shipped 
by  him.  The  seller  therefore  had  the  right  to  exercise  hia  right 
of  stoppage  in  transitu  until  the  goods  reached  the  purchaser  at 
the  place  contemplated  by  the  parties  as  the  place  of  their  desti- 
nation.3 

907.  Ordinarily  a  delivery  of  goods  to  a  carrier  is  not  a 

i  Wood  v.  TukII,  6  Q.  B.  SM ;  Lack-        ■  Mohr  v.  Bo.  ion  &  Albauj  B.  B.  Co. 
ington  v.  Atherton,  7  M.  A  Gr.  360 ;  Tan-    106  Mara.  67. 
ner  v.  See  veil,  14  M.  Sc  W.  28  ;  Swan  wick 
v.  Sotbern,  9  A.  &  E.  895. 
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a  carrier,  though  named  by  the  purchaser,  but  not  his  agent 
for  any  other  purpose,  such  delivery  is  only  a  constructive  de- 
livery to  the  purchaser.1  If  goods  are  placed  on  board  a  ship 
chartered  by  the  purchaser,  ordinarily  the  transit  is  not  over  until 
the  carnage  is  over. 

The  distinction  between  a  constructive  delivery  to  a  purchaser 
by  delivery  on  board  a  vessel  chartered  by  him,  and  an  actual 
delivery  to  him,  is  well  illustrated  in  the  recent  English  case  of 
the  Rosevear  China  Clay  Company.  A  contract  was  entered  into 
for  the  sale  of  some  china  clay  to  be  delivered  free  on  board  at 
a  specified  port.  The  purchaser  chartered  a  ship,  and  the  clay 
was  delivered  on  board  at  the  port  agreed  upon.  The  destina- 
tion of  the  clay  was  not  communicated  to  the  vendors.  Before 
the  ship  left  the  harbor,  the  vendors  heard  of  the  insolvency  of 
the  purchaser,  and  gave  notice  to  the  master  to  stop  the  clay  tit 
transitu.  It  was  held  by  the  Court  of  Appeal  in  Chancery  that, 
the  clay  being  in  the  possession  of  the  master  of  the  aliip  only 
as  carrier,  the  transit  was  not  at  an  end  and  the  notice  to  stop 
was  given  in  time.3  Lord  Justice  James  said:  "The  principle 
is  this,  — that,  when  the  vendor  knows  that  be  is  delivering  the 
goods  to  some  one  as  carrier,  who  is  receiving  them  in  that  char- 
acter, he  delivers  them  with  the  implied  right,  which  has  been 
established  by  the  law,  of  stopping  tbem  so  long  as  they  remain 
in  the  possession  of  the  carrier  as  carrier.  I  am  of  opinion  that 
in  the  present  case,  although  the  vendors'  liability  was  at  an  end 
when  they  had  delivered  the  clay  on  board  the  ship,  which  indeed 
is  the  case  in  most  instances  of  stoppage  t'n  transitu,  that  did  not 
deprive  tbem  of  the  right  to  stop  in  transitu,  so  long  as  the  clay 
was  in  possession  of  the  master  of  the  ship  as  carrier."  In  the 
same  case,  Brett,  L.  J.,  said  :  "  The  clay  was  placed  on  board  the 
ship  for  the  purpose  of  being  carried  to  Glasgow ;  it  was  in  the  ac- 
tual possession  of  the  ship-owner,  and  only  in  the  constructive  pos- 
session of  the  purchaser.  Therefore  the  right  of  stoppage  in 
transitu  existed.  If  the  purchaser  had  beeu  the  owner  of  the 
ship,  the  vendors  would  have  had  no  such  right,  unless  they  had 
reserved  it  by  express  stipulation.     But,  in  the  actual  state  of 

i  Lickbarrow  ».  Muon,  1  Smith's  Lead.  Rack  d.  Hatfield,  5  B.  ft  Aid.  63! ;  Laae 

Cas.  7th  «d.  BIS  ;  Beradlaon  v.  Strang,  L.  v.  Baitlett,  IB  B.  Moii.  623. 

K.  4  Eq.  481,  L.  K.  3  Ch.  588  ;  Ex  parte  s  £x  parte  Romtbw  China  Cl*j  Co.  1 1 

llosevear  China  Clay  Co.  11  Ch.  D.  960;  Cb.  D.  560.    See  1 911. 
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DtJBING  WHAT  TIME   GOODS  ABE   IN  TRANSITU.        [§§  910,  911. 

tilings,  I  think  that,  both  on  principle  and  on  the  authorities,  the 
transit  was  not  over  and  the  right  to  atop  in  transitu  remained." 
Colton,  L.  J.:  "I  am  of  the  same  opinion.  .  .  .  The  contract 
with  a  carrier  to  carry  goods  does  not  make  the  carrier  the  agent 
or  servant  of  the  person  who  contracts  with  him,  whether  he  be 
the  vendor  or  the  purchaser  of  the  goods.  Here  the  verbal  agree- 
ment which  the  purchaser  entered  into  to  charter  the  ship  did  not 
make  the  captain  the  agent  or  servant  of  the  purchaser ;  he  was 
only  a  carrier." 

910.  A  delivery  to  a  carrier  is  under  some  circumstances  a 
delivery  to  the  vendee,  and  then  there  can  be  no  stoppage  in 
transitu  of  the  goods  in  the  bands  of  the  carrier.1  Thus,  if  the 
goods  are  delivered  on  board  of  a  vessel  appointed  by  the  ven- 
dee to  receive  them,  not  for  the  purpose  of  transportation  to  him, 
or  to  a  place  appointed  by  him  for  his  use,  but  to  be  shipped  in 
his  name  from  his  own  place  of  business  to  a  third  person  at  an- 
other port,  there  is  a  delivery  to  the  vendee  when  the  goods  are 
put  on  board  such  vessel,  and  the  vendor  has  no  right  afterwards 
to  stop  the  goods  to  obtain  payment  of  the  price.1  But  whether 
a  delivery  on  board  the  purchaser's  own  ship,  or  upon  his  own 
cart,  is  a  delivery  to  him,  is  a  question  of  fact,  and  depends  upon 
the  circumstances  of  the  delivery,  and  particularly  npon  such  cir. 
cumstances  as  show  the  intention  of  the  parties  in  making  such 
delivery.  It  is  well  said  by  Jessetl,  M.  R.,1  that  "it  neither  fol- 
lows, as  a  proposition  of  law,  that  because  a  purchaser  sends  his 
cart  for  goods,  and  they  are  given  to  him  in  the  cart,  the  transit 
is  at  an  end,  nor  does  it  follow  it  is  not:  it  is  to  be  considered 
as  a  question  of  what  in  law  is  called  a  question  for  the  jury, 
that  is,  a  question  of  inference  from  known  facts  as  to  what  the 
real  intention  of  the  parties  was." 

911.  A  delivery  on  board  the  purchaser's  own  ship,  or  one 

1  Kawler  n.  M'Tnggait,  cited  in  1  East,  cue  depends  upon  the  terms  of  shipment 

339,  3    Efut,  388  ;    Noble    v.   Adams,  3  aa  shown  by  the  bill  of  lading  ;  the  right 

Mar»h.  386.  of  stoppage  center  on   the  shipment  if  no 

1  Memphis  &  T„  R.  It.  R.  Co.  v.  Freed,  transit   is    contemplated  ;    but   thai    the 

38   Ark.    6U  ;    Tread  well  v.    Ayrttett,    9  right  exists  If  the  delivery  to  him  in  to  be 

Heiik.  388 ;  Eatnn  o.  Cook,  32  Vt.  53  ;  made  after  the  term-nation  of  the  voyage. 

Rowley  b.  Bigelow,  IS  Pick.  SOT,  S3  Am.  This  distinction  Is  criticised  in   Bolin  o. 

Dec.  607  ;  Stnbbs  ».  Lund,  7  Mesa.  453,  Huffnsgle,  1  Rawle,  9,  a  leading  caw. 

S  Am.  Dec.  63.     In  the  latter  case,  Par-  ■  Merchants'  Banking  Co.    e.    Phreni* 

boos,  C.  J.,  said  that  the  distinction  [n  neb  Bessemer  Steel  Co.  5  Ch.  D.  909,  311). 
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chartered  by  him,  is  ordinarily  a  delivery  to  him  bo  as  to  pre- 
clude a  stoppage  in  transitu  by  the  vendor  before  the  delivery  of 
the  goods  at  the  port  of  consignment.1  In  the  words  of  Baron 
Parke,3  "  delivery  on  the  vendee's  own  ship  is  a  final  delivery  at 
the  place  of  destination."  In  such  case  an  essential  condition  to 
the  exercise  of  the  right  of  stoppage  in  transitu  is  wanting, 
namely,  the  custody  of  the  goods  by  a  third  person  intermediate 
between  the  seller  and  the  buyer  after  the  former  has  parted 
with  actual  possession,  and  before  the  latter  bas  acquired  it.* 
But  when  goods  are  delivered  absolutely  and  unconditionally  on 
board  tbe  buyer's  own  ship,  and  the  master  signs  bills  of  lading 
making  the  goods  deliverable  to  the  buyer  or  his  assigns,  without 
any  reservation  to  the  seller  of  control  over  them,  there  is  no  in- 
termediate third  person  in  custody  of  the  goods ;  for  the  roaster 
being  the  servant  or  agent  of  the  buyer,  the  delivery  to  tbe  mas- 
ter is  a  delivery  to  the  buyer.4 

In  this  respect  there  is  no  well-founded  distinction  between 
the  case  of  a  ship  of  the  vendee  sent  out  expressly  to  receive  the 
goods,  and  the  case  of  a  general  ship  belonging  to  him  taking  the 
goods  without  any  previous  arrangement  for  the  purpose." 

912.  But  the  right  of  stoppage  may  exist  even  when  goods 
are  shipped  npon  the  buyer's  own  -vessel,  consigned  to  him  at 
his  place  of  residence.6  A  vendor,  after  putting  a  cargo  on  board 
the  vendee's  ship,  and  taking  bills  of  lading  making  the  goods 
deliverable  to  the  vendee,  before  the  sailing  of  the  ship  heard  of 

1  Van  Casteel  v.  Booker,  2  Ex.  691 ;  such  delivery,  and  preserve  hia  right  of 

Turner  v.   Liverpool    Docks  Co.  6  Ex.  stoppage  in   transitu,  by  taking  billi  of 

943;    Ogle  v.  Alkittson,   6   Taunt.  759  ;  lading,  making  the  goods  deliverable  to 

Inglis  b.  Uaherwood,  1  East,  915  ;  Blakey  bis  order  or  assigns." 

b.  Dinsdale,  I  Cowp.  661,  664;  Fowler  o.  *  Schotsmnns   v.  Lancashire   &  Yorfc- 

MTaggart,  cited  1  East,  5S2,  and  7  T.  K.  shire  By.  Co.  L.  R.  2  Ch.  339,  336,  per 

442;    Bolin   e.   Hnffnagle,   1    ltawle,   9;  Lord   Chelmsford,  L.   C.     The  case   of 

Thompson   v.  Stewart,  7   Phila.  1B7  ;  Pe-  Hitcbel  v.  Ede,  1)  Ad.  &  E.  888,  some- 

qneno  v.  Taylor,  38  Barb.   375 ;  Brooke  times  relied  upon  as  creating  inch  a  dit- 

Iron  Co.  u.  O'Brien,  135  Maas.  442.  linction,  was  not  a  case  of  stoppage    U 

1  Van  Casteel  o.   Booker,  2   Ex.   691,  transitu,  or  of  vendor  and  purchaser. 

70S.  *  Brindli-y  v.  Cilgwyn   Slate  Co.  55   L. 

»  Gibson  v.  Carrnthers,  8  M.  &  W.  338,  J.  Q.  B.  67  ;    Ex  jrnrtt  Rosevear  China 

perRolfe,  B.    See,  however,  §  809.  Clay  Co.  II  Ch.  D.  560;  Haley  v.  St  abbs, 

1  Schotsmnns   v.   Lancashire   &   York-  9   Mass.   65,  6   Am.   Dec.  £9;  Croei   r. 

shire  Ky.  Co.  L.  II.  2  Ch.  332,  336.     Per  O'Donnetl,  44  N.  Y.  661,  666,  4  Am.  Rep. 

Lord  Chelmsford,  L.  C. :  "  If  the  vendor  721.    See,  however,  Bolin  t.  Hnffnagle,  I 

desires  to  protect  himself  under  these  cir.  Rawle,  9 ;  Pequeno  c.  Taylor,  38  Barb. 

cumstancei,  be  may  restrain   the  effect  of  375. 
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the  vendee's  insolvency,  and  thereupon  prevailed  upon  the  mas- 
ter to  give  up  the  bills  of  lading  already  signed,  and  to  sign  other 
bills  of  lading  deliverable  to  the  vendor's  own  agent.  The  ven- 
dee had  in  the  mean  time  executed  a  bill  of  sale  of  the  cargo.  In 
an  action  of  replevin  for  the  goods  brought  by  the  assignee,  it  was 
held  that  the  vendor  bo  far  had  control  of  goods,  after  the  goods 
had  been  put  on  board,  that  he  might  rightfully  alter  their  desti- 
nation, or  might  stop  them  in  transitu.1 

It  seems  also  that  a  delivery  on  board  the  vendee's  own  ship 
should  have  the  effect  of  a  delivery  to  the  vendee  himself,  only 
when  the  vendor  has  fall  knowledge  that  the  vendee  is  the 
owner;  for  it  would  be  scarcely  just  that  a  vendor  who  has  de- 
livered goods  to  be  carried  to  his  vendee,  under  the  belief  that 
he  could  exercise  the  ordinary  right  of  an  unpaid  vendor  over 
them,  should  be  deprived  of  that  right  because  he  had  ignorantly 
placed  the  goods  on  board  the  vendee's  own  ship,  and  must  there- 
fore be  taken  to  have  made  an  absolute  delivery  of  them.3 

913.  If  the  vendor  takes  a  bill  of  lading  making  the  goods 
deliverable  to  his  own  order,  this  goes  to  show  that  no  property 
passes  to  the  vendee,  and  that  the  vendor,  though  shipping  the 
goods  by  the  vendee's  own  vessel,  intends  to  retain  control  of  the 
goods  till  he  should  do  some  further  act,  such  as  indorsing  the  bill 
of  lading  to  the  vendee.8  Merchants  at  Liverpool  sent  orders  to 
merchants  at  Charleston  to  ship  a  quantity  of  cotton  for  the 
homeward  voyage  of  a  ship  of  theirs  then  at  that  port.  The 
Charleston  merchants  accordingly  purchased  cotton  and  shipped 
it  on  board  this  vessel.  The  master  signed  for  the  consignors  a 
bill  of  lading  making  the  cotton  deliverable  at  Liverpool  "  to 
order  or  to  our  assigns,  paying  for  freight  of  the  cotton  nothing, 
being  owners'  property  ;  "  and  the  consignors  indorsed  the  bill  of 
lading  to  order  of  their  own  agents  at  Liverpool,  and  drew  upon 
the  consignees  for  the  consignment,  and  pledged  the  bill  of  lading 
for  advances  upon  the  draft.  The  consignees  having  become  bank- 
rupt before  the  arrival  of  the  vessel  at  Liverpool,  the  consignors  by 
their  agent  stopped  the  cargo  in  transitu.  The  assignees  in  bank- 
ruptcy of  the  consignees  claimed  the  cotton  ;  but  it  was  held  that 
the  property  did  not  vest  absolutely  in  the  consignees,  no  twit  h- 

1  llnley   v.   Stubbs,  9  MaM.  65,  6  Am.         *  SchotiniuiB   e.    Lancashire   I    Yovk- 
IJec.  29.      And   «ce  Ex  pari*   KoiereM-    ■hire  By.  Co.  L.R.  8  Ch.332. 
China  Clay  Co.  11  Ch.  D.  560.  ■  Seymour  v.  Newton,  105  ttasi.  272. 
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standing  the  delivery  on  board  their  ship ;  for,  by  the  terms 
of  the  bill  of  lading,  the  consignors  reserved  to  themselves  a  jut 
duponendi  of  the  goods,  which  the  master  acknowledged  by 
signing  the  bill  of  lading  making  the  cotton  deliverable  to  their 
order,  although  by  so  doing  the  master  might  have  exceeded  his 
authority.1 

914.  Receipt  that  goods  are  shipped  on  seller's  account. — 
If  a  vendor,  upon  delivering  goods  on  hoard  a  vessel  named  by 
the  vendee,  takes  a  receipt  from  the  person  in  charge,  stating 
that  the  goods  are  shipped  on  the  seller's  account,  lie  preserves 
his  right  of  stoppage  until  he  exchanges  his  receipt  for  a  bill  of 
lading;  and  he  does  not  lose  bis  right  though  the  ship-master 
inadvertently  gives  the  bill  of  lading  to  the  purchaser  or  his 
assigns.3  "  I  take  it,"  said  Gibbs,  C.  J.,3  "  that  the  regular  prac- 
tice is,  that  the  person  who  is  in  possession  of  the  receipt  is  alone 
entitled  to  the  bill  of  lading ;  and  the  captain,  therefore,  ought 
not  to  give  the  bill  of  lading  except  to  the  person  who  can  give 
tbe  receipt  in  exchange;  consequently  the  person  holding  the 
receipt  has  a  control  over  the  goods  till  he  has  exchanged  the 
receipt  for  a  bill  of  lading." 

915.  Though  the  vendor  takes  a  bill  of  lading  by  which  the 
goods  are  to  be  delivered  to  the  purchaser,  this  is  not  conclu- 
sive that  the  delivery  on  board  tbe  purchaser's  own  ship  is  a  de- 
livery to  him.  Thus,  where  a  planter  residing  in  Jamaica  was 
indebted  to  a  London  merchant,  and  shipped  sugars  on  board  a 
vessel  belonging  to  the  latter,  and  received  from  the  master  a  bill 
of  lading  by  which  the  goods  were  to  be  delivered  to  the  London 
merchant,  he  paying  freight,  the  planter  made  an  indorsement 
on  the  bill  of  lading  that  the  goods  were  to  be  delivered  to  the 
merchant  only  upon  his  giving  security  for  certain  payments,  and 
otherwise  to  tbe  planter's  agent.  The  planter  then  indorsed  and 
delivered  the  bill  to  a  third  person,  to  whom  he  was  indebted  in 
more  than  the  value  of  tbe  goods.    It  was  held  that  the  planter 

1  Turner  r.  Liverpool  Docks,  6  Ex.  543.  sign  a  bill  of  lading  with  the  name  of  its 

Sec,  also,   EHershaw  e.    Magninc,   6    Ex.  Consignee  in  blank. 

570,  a. ;  Wait  v.  Baker,  2  Ex.  1.   In  Ogle  *  Craven    v.    Ryder,   2    Marsh.   1ST,  * 

v.  Atkinson,  5  Taunt.  759,  the  general  cir-  Taunt.  433. 

cumstanccs   bore  a  close  resemblance  to  Cowasjee  v.  Thompson,  5  Moore  1'.  C. 

the  above  case  ;  but  the  case  is  distinguish-  165,  U  to  be  distinguished. 

able,  because  a  fraud  was  practised  upon  *  Craven  v.  Rvder,  2  Harsh.  127. 

the  master  of  the  vessel  to  induce  him  to 
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had  a  right  to  change  the  destination  of  the  goods  before  the  de- 
livery of  them  or  of  the  bill  of  lading  to  the  merchant,  and  that 
the  property  had  not  passed  to  the  latter,  although  the  planter  was 
indebted  to  him  in  a  greater  sum  than  the  value  of  the  sugars.1 

916.  Notwithstanding  the  form  of  the  bill  of  lading,  the 
vendor  ma?  have  acted  as  agent  for  the  vendee  in  taking  it. 
If,  therefore,  the  bill  of  lading  be  made  "  freight  free,"  and  the 
invoice  shows  that  the  goods  were  shipped  for  and  on  account  of 
the  vendee,  and  it  appears  that  both  the  bill  of  lading  and  in- 
voice are  immediately  assigned  to  the  vendee,  it  is  a  question  for 
the  jury  whether  the  goods  were  not  really  delivered  on  board 
the  vendee's  ship,  to  be  carried  for  and  on  his  account,  and,  if 
bo,  the  right  of  stoppage  would  end  with  the  delivery  of  the 
goods  on  board  the  vendee's  ship.1 

917.  As  a  general  rule,  the  transit  continues  until  the 
goods  have  arrived  at  the  original  destination  contemplated  by 
the  purchaser  and  named  to  the  vendor.3  Such  destination  is  the 
place  to  which  the  goods  are  to  be  conveyed  by  the  carrier,  and 
where  they  will  remain  unless  fresh  orders  be  given  for  their  sub- 
sequent disposition.4 

When  the  goods  have  arrived  by  vessel  at  their  place  of  des- 
tination, and  the  purchaser  has  indorsed  the  bills  of  lading,  and 
delivered  them  to  a  railroad  company,  in  order  that  the  goods 
may  be  forwarded  to  the  purchaser  at  another  place,  they  can- 
not be  stopped  by  the  vendor  while  in  possession  of  the  latter 
carrier,  for  the  transitus  prescribed  by  the  vendor  is  at  an  end, 
and  the  railroad  company  is  the  agent  of  the  purchaser.5 

918.  Where  a  port  of  oall  is  named  at  which  the  vessel 
must  touch  for  orders  to  prooeed  to  the  place  of  its  final 

1  Mitcliel  v.  Kde,  11  A.  &  E.  888.  And  Leeds  v.  Wright,  3  B.  &  P.  320;  Rowe 
sae  Moake*  c.  Nicolson,  18  C.  B.  N.  S.  v.  I'ickford,  8  Taunt.  S3 ;  Coventry  ». 
290;  Ioglia  v.  Uaherwood,  1  East,  513.  Gladstone,    L.  R,   6    Eq.    44,    per  Wood, 

2  Van  Caaieel  v.  Booker,  2  Ex.  691.  V.  C;  Rodger  v.  The  Comptoir  d'Es- 
Alio  »ee  Wait  b.  Baker,  2  Ex.  1 ;  Tamer  compte  rie  Paris,  L  B.  !  P.  C.  393 ; 
c.  IJTerpool  Docks  Co.  6  Ex.  543;  Eller-  Stokes  r.  La  It  mere,  cited  3  T.  R.  460, 
■haw  c  Magniac,  6  Ex.  570  j  Brown  i>.  and  3  Eaat,  397 ;  Parker  a.  M'lver,  I  Dee. 
North,   B  Ex.   1  ;  Jenkvni   b.  Brown,    14  (S.  C.)  374,  1  Am.  Dec.  656. 

Q.  B.  496 ;  Browne  v.  Hare,  3  H.  A  N.  *  We  lit  worth  v.  Outhwai tc,  10  M.  &  W. 

484;  Rack  v.  Hatfield,  5  B.  &  Aid.  633;  436,   450,    per  Parke,   B. ;    Blackmail    v. 

Joyce  c.  Swaon,  17  C.  B,  N.  S.  84.  Pierce,  23  Cal.  SOB;   Halff  v.  Allyn,  60 

*  Whitehead  v.  Anderson,  9  M.  &  W.  Tex.  278. 

518,  334;  Coatea  v.  Ruilton,  6  B.  &  C.  *  Ex  parte  Gibbes,  1  Ch.  D.  101. 
423;   Dixon   o.   Baldwen,   5   Eait,   185; 
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destination,  the  arrival  of  the  vessel  at  the  port  of  call  does  Dot 
ordinarily  end  the  transitus.  A  merchant  at  Babia  shipped  a 
cargo  of  sugar  to  a  sugar-refining  company  at  Glasgow  by  a  ship 
chartered  by  the  vendor.  The  charter-party  provided  that  the 
ship  should  proceed  "either  direct  or  via  Falmouth,  Cowes,  or 
Queenstown,  for  orders,  to  a  port  in  the  United  Kingdom,  or 
to  a  port  on  the  continent  (between  certain  limits}."  The  bill 
of  lading,  which  was  indorsed  to  the  consignee,  and  the  invoice, 
specified  the  destination  of  the  cargo  in  similar  terms.  The  ship 
arrived  at  Falmouth,  and  the  master,  in  pursuance  of  written 
instructions  from  the  vendor,  announced  its  arrival  to  his  agents 
in  London,  and  asked  them  for  orders.  The  agents  applied  to 
the  consignee  for  instructions  as  to  the  destination  of  the  ship ; 
but,  before  any  instructions  were  given,  the  latter  became  insol- 
vent, and  thereupon  the  vendor's  agents  stopped  the  cargo.  It 
was  held  that  the  cargo  had  not  been  constructively  delivered  to 
the  vendee,  that  the  transitus  was  not  over,  and  that  the  stop- 
page was  valid.1  Lord  Rom  illy,  M.  R.,  delivering  judgment, 
said : a  "  The  question  is,  whether  there  was  delivery  at  a  place 
where  the  vendee  meant  the  goods  to  remain  until  a  fresh  desti- 
nation was  communicated  to  them  by  orders  from  himself.  If 
the  ship  had,  under  the  direction  of  the  company,  proceeded  to 
the  Clyde,  still  the  transitus  would  not  have  been  over;  but  if, 
on  its  arrival,  the  company  had  determined  to  send  the  cargo  to 
another  port,  not  within  the  original  charter-party,  and  had  for 
that  purpose  chartered  the  vessel  afresh,  and  thereby  made  the 
master  their  own  agent,  then  the  constructive  delivery  pointed  out 
by  Lord  Wensleydale  would  have  occurred,  and  it  would  have 
been  the  same  thing  in  substance  as  if  the  cargo  had  been  taken 
from  the  vessel  and  put  on  board  another  vessel  under  the  direc- 
tion and  control  of  the  company.  The  purchaser  must  not  only 
be  the  owner  of  the  goods,  but  he  must  be  the  owner  for  the 
time  being  of  the  receptacle  in  which  the  goods  are  placed.  This 
was  not  so  in  the  present  case  :  the  company  could  not  have  sent 
the  sugar  to  any  port  in  the  Mediterranean,  or,  indeed,  to  any 
port,  except  one  within  the  limits  specified  in  the  charter-party, 
effected  by  the  vendor;  and  even  if  directions  had  been  given 
by  the  company  to  proceed  to  one  of  the  ports  specified  in  the 
charter-party,  still  there  would  have  been  no  delivery  to  the 
1  Fmser  o.  Wilt,  L.  R.  7  Eq.  6J,  71.  *  Fra*er  v.  Witt,  L.  R.  7  Eq.  64,  71. 
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company  until  after  the  arrival  of  the  cargo  in  that  port,  and 
some  act  done  by  which  the  possession  and  absolute  control  over 
the  sugar  had  been  vested  in  the  company.  But,  in  truth,  not 
even  this  was  done ;  for  the  agents  did  not  desire  the  company 
to  give  the  master  directions  whither  he  was  to  go,  or  put  him 
under  their  control,  but  they  wrote  to  the  company  and  said: 
'Give  us  instructions  as  to  the  port  to  which  we  are  to  send 
the  vessel ; '  and  even  then  instructions  never  came  until  after 
the  delivery  of  the  goods  had  been  stopped  by  the  agents  of  the 
vendor." 

919.  It  is  generally  conceded  that  the  vendee  mar  anti- 
cipate the  delivery  at  the  place  of  consignment,  and  take  pos- 
session at  any  place  on  the  route  where  he  may  direct  the  carrier 
to  deliver  the  goods,  though  he  thereby  shortens  the  transit  and 
puts  an  end  to  the  vendor's  right  of  stoppage.1  Baron  Parke,  in 
a  case  which  did  not  directly  involve  this  point,  expressed  this 
view  strongly,  saying:8  "The  law  is  clearly  settled,  that  the 
unpaid  vendor  has  a  right  to  retake  the  goods  before  they  have 
arrived  at  the  destination  originally  contemplated   by  the  pur- 

1  Wright  v.  Lswea,  4  Eap.  82  ;  Wood  la  a  modem  cm,  which  did  not,  bow. 
v.  Yeatman,  IS  B.  Moh.  370;  Muskegon  aver,  involve  the  question  of  the  vendor's 
Booming  Co.  v.  Underbill,  43  Mich.  629,  right  of  atopjiage  in  traniitu,  it  ill  held 
S  N,  W.  Rep.  1073 ;  Stevena  v.  Wheeler,  that  the  carrier  waa  Dot  bound  to  deliver 
17  Barb.  636,  G60.  In  this  case  goods  the  goods  at  [he  place  of  consignment, 
consigned  to  the  buyer  in  Brooklyn  were  but  might  deliver  them  at  Any  place  at 
taken  possession  of  bj  him  in  New  York,  which  the  consignee  should  order  their 
There  are  dicta  and  implications  to  this  delivery;  and  Bramwcll,  B.,  said:  "It 
effect  in  several  cases.  'Whitehead  it.  An-  would  probably  create  a  smile  anywhere 
denon,  9  M.  ft  W.  518 ;  Jackson  ».  Nichol,  but  in  a  court  of  law,  if  it  were  said  that 
5  Bing.  N.  C.  908 ;  James  ».  Griffin,  2  M.  a  carrier  could  not  deliver  to  the  con- 
ft  W.  623 ;  Mills  tr.  Ball,  2  B.  ft  P.  4S7  |  aignee  at  any  place  except  that  specified 
Foster  o.  Frampton,  6  B.  ft  C.  107  ;  Dixon  by  the  consignor.  The  goods  are  in- 
o.  Baldwen,  S  East,  175 ;  Kendall  u.  Mar-  tended  to  reach  the  consignee,  and,  pro- 
shall,48L.  T.  R.  N.  S.  951,  16  Bep.  811;  Tided  he  receives  them.it  is  immaterial 
Secomb  p.  Nnit,  14  B.  Mon.  324 ;  Chand-  at  what  place  they  are  delivered.  The 
ler  v.  Fulton,  10  Tex.  2,  60  Am.  Dec.  contract  ia  to  deliver  the  goods  to  ihe  con- 
188.  signee  at  the  place  named  by  the  con- 
In  Mohr  v.  Boston  ft  Albany  R.  R.  signor,  imln-s  the  consignee  directs  them 
Co.  106  Mast.  67,  72,  Morton,  J.,  re-  to  be  delivered  at  a  different  place." 
marked;  "  Id  all  cases  of  delivery  of  London  &  N.  W.  Ry.  Co.  v.  Bartlett,  J  II. 
goods  to  a  common  carrier  for  the  pur-  ft  N.  400,  407. 

pose  of  transit,  the  vendee,  acting  in  good        *  Whitehead  v,  Anderson,  9  M.  ft  W. 

faith,  baa  the  right  to  intercept  the  goods  518.     See,  also,  Oppenbeim  n.  Russell,  3 

before  they  reach  their  destination,  and,  B  ft  P.  42,  per  Chambre,  J. 
by  taking  actual  possession  of  them,  to 
defeat  the  vendor's  lien." 
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chaser,  unless  in  the  mean  time  they  have  come  to  the  actual  or 
constructive  possession  of  the  vendee.  If  the  vendee  take  them 
out  of  the  possession  of  the  carrier  into  his  own  before  their 
arrival,  with  or  without  the  consent  of  the  carrier,  there  seems 
to  be  no  doubt  that  the  transit  would  be  at  an  end  ;  though  in 
the  case  of  the  carrier's  consent  it  may  be  a  wrong  to  him,  for 
which  be  would  have  a  right  of  action." 

920.  But  a  mere  demand  by  the  oonsigneo  without  a  de- 
livery of  the  goods  to  him  is  not  sufficient  to  intercept  them 
on  their  passage,  and  determine  the  vendor's  right  of  stoppage. 
Upon  this  point  Chief  Justice  Tindal  observed  that,  "although 
it  might  be  conceded  to  be  the  better  opinion,  that  if  the  ven- 
dee actually  receives  the  possession  of  his  goods  on  their  passage 
to  bim,  and  before  the  voyage  has  completely  terminated,  that 
the  delivery  is  complete,  and  the  right  of  stoppage  gone,  yet  do 
authority  has  been  cited  for  the  position,  and  the  principle  seems 
the  other  way,  that  a  mere  demand  by  the  vendee,  without  any 
delivery,  before  the  voyage  has  completely  terminated,  deprives 
the  consignor  of  his  right  of  stoppage." 1 

921.  Whether  an  intermediate  delivery  before  the  goods 
have  reached  their  ultimate  destination  terminates  the  tran- 
Bitun  or  not  depends  upon  the  authority  of  the  person  to  whom 
the  intermediate  delivery  is  made.  If  he  be  merely  an  agent  to 
forward  the  goods  in  accordance  with  the  original  directions,  the 
vendor's  right  continnes ;  a  but  if  be  has  authority  to  receive  the 

*  Jackson  ft.  Kichol,  S  Bing.  N.  C.  508.  Walworth,  Chancellor,  said  :    "  Tha  lew 

1  Smith  v.  Goai,  1  Camp.  2S2  ;  Comma  appear*  to  be  well  settled   that  the  rigbi 

v.   Ralltott,  6   B.  &  C.  433 ;  Jackson  v.  of  stoppage  in  transitu  axis  t*t  so  long  " 

Kichol,    S    Bing.    N.    C.    503 ;    Ex  parts  the  goods  remain  in  the  hands  of  s  mid- 

Watson,   5   Ch.  D.  35;    Nlcbolla  v.  Le  die-man  onthewajto  the  place  of  their 

Feuvre,   3   Bing.   N.   C.  SI ;   Rodger  d.  destination,  and  that  the  right  terminate! 

Comptoir  d'Escompto  de  Paris,  L.  R.  3  whenever  the  goods  are   or  hare   bees, 

P.  C.  393  i  Msrkwald  v.  Creditors,  7  Cm),  either  actually  or  constructively,  delivered 

313  ;   Blncltman  v.  Pierce,  33   Cal.  SOS;  to  the  vendee;  a  delivery  to  the  general 

Atkins  ti.  Colby,  30  N.  H.  154  ;  Lane  v.  agent  of  the  vendee  being  of  course  tanla- 

Robinson,   18  B.  Mon.   833;  Secomb  t>.  mount  to  adelirerj  to  himself.    The  time 

Nutt,  14   B.  Mon.  324;  Wood   v.  Teat-  do  ring  which  the  right  exists,  therefore,  is 

mun,  15  B.  Mon.  370;  Halff  n.  Allyn,  60  during  the  whole  period  of  the  transit  from 

Tex.  378  ;  Cabccn  v.  Campbell,  30  Pa.  St,  the  vendor  to  the  purchaser,  or  the  place 

354;   Hays   it.  Mouille,   14   Pa.   St.   48;  of  ultimate  destination  aa  designated  to 

Bockley  v.  I'umise,  15  Wend.  137;  Har-  the  vendor  by  the  buyer;  and  this  transit 

ris  u.  Pratt,  17  N".  Y.  349,  affirming  Her-  continues  so  long  as  the  goods  remsin  in 

■is  v.  Hart,  C  Duer,  606  ;  Covell  v.  Hitch-  the  possession  of  the  middle-man,  whether 

cock,  33  Wend.  611,  613.     In  thia  case  he  be  the  carrier  either  by  land  or  water, 
604 


3igitizeC  by  GOOgle 


DURING  WHAT   TIME  GOODS  ARE  IN   TRANSITU.         [§  922. 

goods  for  the  consignee,  and  to  give  them  a  new  destination  not 
originally  intended,  the  tranaitus  ends  with  the  delivery  to  him. 
If  the  goods  upon  their  intermediate  delivery  have  so  far  reached 
the  end  of  their  journey  that  they  await  new  orders  from  the 
purchaser  to  put  tbem  in  motion  again,  and  give  them  another 
substantive  destination,  and  if  without  such  new  orders  they 
must  remain  stationary,  then  the  delivery  is  complete  and  the 
lien  of  the  vendor  has  expired.1  If  the  person  into  whose  hands 
the  goods  come  does  not  receive  them  for  the  purpose  of  expe- 
diting their  further  transportation,  but  simply  aa  the  agent  of 
the  purchaser  for  his  use  for  general  purposes  unconnected  with 
transportation,  it  is  virtually  the  possession  of  the  purchaser  him- 
self, and  the  transitus  is  at  an  end.1 

822.  The  transitus  continues  while  the  goods  are  in  the 
hands  of  an  agent  appointed  by  the  purchaser  for  the  pur- 
pose of  forwarding  the  goods.  Though  the  agent  may  be 
the  agent  of  the  purchaser,  designated,  paid,  and  employed  by 
him,  yet,  if  the  purpose  of  his  employment  is  to  expedite  the 
property  towards  its  destination,  or  to  aid  those  engaged  in  for- 
warding it,  the  seller's  right  to  stay  the  final  delivery  continues.8 
"  When  the  seller  attempts  to  claim  the  goods,  the  question  is 
whether  they  have  arrived  at  the  end  of  their  transit,  and  this 
usually  depends  upon  the  further  question  whether  the  party  in 
whose  bands  they  are  found  is  acting  in  the  character  of  an 
agent  for  transportation,  or  as  the  agent  of  the  purchaser,  bold- 
er [he  keeper  of  a  warehouse  or  place  of  Curtis,  259  ;  Potlinger  b.  Becksber,  2 
depoi.il  connected  with  the  transmission  Grant,  309;  Haja  c.  Monille,  14  Pa.  St. 
and  delivery  of  the  goods. "  48  ;  Brooke  Iron  Co.  v.  O'Brien,  135  Mul. 

1  This  is  the  doctrine  of  the  leading  442. 
case  of  Dixon  i>.  Baldwen,  5  East,  ITS;  *  Harris  v.  Pratt,  17  N.  T.  2*9;  Corel! 
and  of  Leeds  b.  Wright,  3  B.  &  P.  3*0;  v.  Hitchcock,  S3  Wend.  611;  Becker  e. 
Scott  v.  Pettil,  3  B.  &  P.  469  ;  Valpy  n.  Hallgarten,  86  N.  T.  16T  ;  Hoover  v.  Tib- 
Gibson,  A  C.  B.  837 ;  Wentworth  p.  Outh-  bite,  13  Wis.  79 ;  Atkins  v.  Colby,  20  N. 
waite,  10  M.  &  W.436;  Dodson  ».  Went-  H.  154;  In  sice  v.  Lane,  57  N.  II.  454,  459, 
worth,  4  M.  &  G.  1080 ;  James  v.  Griffin,  2    per  Foster,  C.  J. 

M.  &  W.  623,  631,  per  Parke,  B. ;  Smith  *  Stokes  i>.  La  Riviere,  reported  in 
e.  Hudson,  6  B.  k  6.  431,  per  Cockbsrn,  Bohtlingk  v.  Inglis,  3  East,  381 ;  Cornea 
C.  J.;  Rowe  t>.  Pickford,  8  Taunt.  83;  ».  Eailton,  6  B.  4  C.  422;  Nicholla  v. 
Cooper  v.  Bill,  3  H.  &  C.  722;  Httrman  v.  Lo  Feuire,  2  Bing.  N.  C.  81 ;  Jackson 
Anderson,  2  Camp.  243 ;  Lucas  i>.  Dor.  v.  Nichol,  5  Bing.  508 ;  Tucker  v.  Hnn- 
rieo,  7  Tannt.  279;  Kendall  v.  Marshall,  phrey,4  Bing.  S16;  Harris  v.  Pratt,  17 
48  L.  T.  R.  N.  S.  951,  16  Rep.  511 ;  Gnu-  N.  T.  249,  per  Denio,  J.,  who  reviews  at 
ford  f.  Smith,  30  Vt.  49,  where  the  cases  length  the  earlier  cases  ;  Hays  v.  Monille, 
are  reviewed  at  length;  Biggs  e.  Barry,  2    14  Pa.  Si.  48. 
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ing  them  simply  for  bia  use  unconnected  with  the  business  of 
forwarding  them.  It  sometimes  happens  that  the  seller  deliv- 
ers goods  sold  on  credit  immediately  to  an  agent  of  the  pur- 
chaser, or  that,  as  in  the  present  case,  he  sends  them  a  part  of 
the  way  to  their  final  destination,  and  they  are  delivered  to  such 
agent  of  the  buyer.  When  they  have  been  so  delivered  accord- 
ing to  the  vendee's  direction,  either  immediately  upon  the  sale, 
or  after  being  earned  a  part  of  the  distance,  the  question  arises 
whether  the  seller  retains  a  right  to  stop  them  on  account  of  the 
failure  of  the  purchaser.  Under  certain  circumstances  the  de- 
positary in  these  cases  is  considered  as  the  general  agent  of  the 
purchaser,  and  the  goods  when  in  his  hands  are  adjudged  to  be 
virtually  in  the  possession  of  such  purchaser  and  not  in  transitu; 
while,  under  a  state  of  facts  somewhat  different,  the  person  into 
whose  custody  they  thus  came  is  regarded  as  an  agent  for  expe- 
diting them,  and  the  right  of  stoppage  continues  until  they  come 
to  the  purchaser's  hands  at  his  place  of  business,  or  at  some  other 
place  where  he  has  directed  them  to  be  sent."1 

Wool  was  purchased  in  New  York  by  a  manufacturing  com- 
pany located  at  Enfield,  through  their  agent,  to  be  paid  for  by 
the  paper  of  this  company  when  delivered  at  Enfield.  The 
wool  was  delivered  to  the  agent  upon  an  order  of  the  vendor  to 
the  storekeeper  to  deliver  it  to  the  company  named  or  bearer. 
The  agent  of  this  company  waB  also  the  agent  of  another  man- 
ufacturing company  located  at  Simsbury,  and  it  was  his  usual 
course  of  business  to  divide  between  these  two  companies  any 
large  lots  of  wool  purchased  for  either,  each  company  giving  its 
own  notes  for  its  respective  share  of  the  wool  when  received. 
The  agent  accordingly  divided  the  wool  purchased  in  this  case, 
and  forwarded  a  portion  of  it  to  the  corporation  located  at  Sims- 
bury  without  the  knowledge  of  the  vendor.  Before  the  wool 
was  received  both  corporations  became  insolvent,  and  the  portion 
of  the  wool  forwarded  to  the  Simsbury  company  was  attached 
as  its  property  while  in  the  hands  of  the  carrier.  It  was  held 
that  the  transitus  of  the  wool  was  not  terminated  by  the  deliv- 
ery to  the  agent,  nor  by  his  act  in  sending  a  portion  of  it  to  the 
Simsbury  company ;  and  that  the  vendor  might  exercise  his  right 
of  stoppage.3 
»  Harris  »,  Pratt,  IT  N.  T.  149,  per  '  Agoirte  •>.  Pumelee,  11  Conn.  473. 
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823.  If  the  vendee  repudiates  the  puroh 
to  receive  the  goods  after  they  have  arrive 
nation,  the  transitus  is  not  at  an  end,  and  the  u 
the  right  to  stop  them.1  "  The  property  in  I 
by  the  contract  to  the  vendee.  Unless  the  pro{ 
would  be  no  need  of  the  right  of  stopping  i 
only  effect  of  the  property  passing  is,  that  fr 
goods  are  at  the  risk  of  the  buyer.  Bat  it  by 
that  the  buyer  is  to  have  possession  unless  he  i 
for  the  goods.  As  long  as  the  goods  remain  in 
the  vendor,  or  in  the  hands  of  one  who  holds 
lien  upon  tbem  for  the  unpaid  price  remains, 
they  have  got  into  the  possession  of  an  agent  1 
vendor  parts  with  his  lien.  The  right  to  Btop 
the  bankruptcy  of  the  buyer  remains,  even  wl 
not  expired,  until  the  goods  have  reached  the  1 
dee,  or  of  one  who  is  his  agent,  as  a  warehouse 
or  a  shipping-agent,  to  give  them  a  new  destii 
of  these  events  has  happened,  the  vendor  has  a 
goods  in  trantitu.  It  must  be  observed  that  th 
propositions  I  have  stated,  and  which  are  < 
other  proposition  which  follows  as  dedncihle 
that  the  arrival  which  is  to  divest  the  vendor's 
in  tranntu  must  be  such  as  that  the  buyer  b: 
constructive  possession  of  the  goods ;  and  that 
as  he  repudiates  them.  This  is  the  alphabet 
stoppage  in  trantitu." a 

If  after  such  refusal  of  the  bnyer  to  receive 
himself  insolvent,  they  are  attached  by  one  ol 
sheriff  paying  the  freight,  the  seller  may  sti 
of  stoppage  in  transitu,  though,  upon  takin 
the  sheriff  by  replevin  suit,  he  may  be  require 
attaching  creditor  the  amount  advanced  by  hi 
the  freight.8 

A  purchaser  of  goods  which  had  been  shi 
were  stored  in  the  freight-house  of  the  railroad 

1  Bolton  ii.  LiDCMhirs  &  Yorkshire  By.  '*  Bolton  v.  Lac 
Co.  L.  K.  l  C.  P.  431, 439 ;  Nlcholla  e.  Le    Co.  L.  R.  I  C.  P. 

Fenvre,  1  Biog.  N.  C.  SI ;  Meiboii  u.  Wil-  *  Greve  v.  Dm 
•on,  43  Ark.  ITS ;  Grere  e.  Dunham,  60  V.  W.  Hep.  130,  1 
Iowa,  108, 14  N.  W.  Btp.  130,  IS  Rep.  933. 
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on  the  day  of  their  arrival  that  he  was  insolvent,  re-marked  the 
goods,  and  ordered  the  agent  of  the  railroad  company  to  return 
thfni  to  the  seller.  While  for  that  purpose  they  were  being 
transferred  from  the  freight-house  to  the  cars,  a  sheriff  took  pos- 
session of  the  goods,  under  insolvency  proceedings,  as  the  prop- 
erty of  the  purchaser.  The  seller,  upon  hearing  of  the  insolvency, 
wrote  a  letter  for  the  return  of  the  goods,  which,  however,  was 
never  received.  It  was  held  that  there  had  been  no  effectual 
exercise  of  the  right  of  stoppage  in  transitu.1 

924.  The  refusal  of  the  buyer  after  his  insolvency  to  take 
the  roods  upon  their  arrival  may  determine  the  question 
whether  there  has  been  a  delivery  or  not,  for  it  may  show  the 
intention  with  which  the  buyer  has  directed  that  they  should  be 
landed  or  stored.1  Goods  were  consigned  to  a  London  merchant, 
and  by  the  bill  of  lading  were  made  deliverable  to  him  in  the 
river  Thames.  On  the  arrival  of  the  vessel  in  the  river,  the  mas- 
ter of  the  ship  pressed  the  consignee  to  have  them  landed  imme- 
diately, and  the  latter  accordingly  sent  his  son  to  the  master 
with  directions  to  land  them  at  a  wharf  where  he  was  accus- 
tomed to  have  goods  landed ;  but  being  then  insolvent,  he  at  the 
same  time  told  his  son  not  to  meddle  with  the  goods,  that  he  did 
not  intend  to  take  them,  and  that  the  vendor  ought  to  have  them. 
The  goods  were  accordingly  landed  at  the  wharf,  and  were  then 
stopped  in  transitu  by  the  vendor.  In  an  action  for  the  goods 
by  the  consignee's  assignee  in  bankruptcy,  it  was  held  that  the 
declarations  so  made  by  the  consignee  to  his  son  were  admissible 
in  evidence,  although  they  were  not  communicated  to  the  vendor 
or  to  the  wharfinger;  and  that  they  showed  that  the  consignee 
had  not  taken  possession  of  the  goods  as  owner,  and  therefore 
that  the  transitns  was  not  determined.3  Baron  Parke,  delivering 
the  judgment  of  the  court,  said :  "  If  the  order  was  given  to  land 
at  the  wharf,  with  intent  to  make  it  the  place  of  deposit  for  the 
goods  as  the  bankrupt's  own  property,  at  which  place  he  meant 
to  deal  with  them  as  his  own,  to  sell  to  his  customers,  or  to  give 
them  from  thence  a  fresh  destination,  doubtless  the  transitus  was 
at  an  end.     The  wharf  became  the  warehouse  of  the  vendee,  and 

1  Millard  ».  Webster,  54  Conn.  41S,  8  Mason  v.  Rednath,  39  U.  C.  Q-  B.  117. 
All.  Rep.  470,  Granger,  J.,  dissenting.  And  see   Heinekey  v.  Earie,  IE*  Bl. 

*  James   r.   Griffin,  2   M.   &  W.   6S3,  1     410 ;  Mills  c.  Ball,  2  B.  4  P.  1ST. 
M.  4  W.  20,  89  ;  Bartram  d.  Farobrother,         •  James  o.  Griffin,  2  M.  &  W.  6SS,  Lord 
4  Bing.  579;  Cox  v.  Bums,  1  Iowa,  64;    Abinger,  C.B.,diaMnting,  I  M.  *W-*0. 
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the  landing  there  was  a  taking  possession.  .  .  .  On  the  other 
hand,  if  his  intention  in  landing  the  goods  had  heen  to  make  the 
wharfinger  an  instrument  of  further  conveyance  to  his  own  ware- 
house, then  the  transitu*  still  continued ;  or,  if  the  goods  were 
placed  there  with  the  intention  of  preventing  any  liability  on 
liis  part  to  the  captain  for  demurrage,  and  that  they  might  re- 
main in  medio,  or  that  they  might  remain  for  the  benefit  of  the 
owners,  the  transitus  had  not  ended ;  they  had  not  arrived  at 
the  end  of  their  journey;  they  were  not  actually  delivered  to 
the  vendee,  or  one  who  was  an  agent  of  his  for  tbe  purpose  of 
keeping  possession  on  his  account.  The  whole  question  then  is, 
with  what  intent  was  the  order  to  land  given  ?  Of  that  there  is 
on  the  evidence  no  doubt,  —  tbe  bankrupt  did  not  mean  to  take 
possession  as  owner." 

925.  In  another  similar  oase  it  appeared  that  goods  were 
sent  by  railway  to  the  buyer,  who  gave  notice  to  the  seller  be- 
fore they  arrived  that  he  would  not  receive  them  on  account  of 
their  alleged  bad  quality  ;  and  after  their  arrival  tie  gave  the 
railway  company  orders  to  take  the  goods  back  to  the  seller. 
The  latter  refused  to  receive  them,  and  ordered  them  back  to  the 
buyer.  The  goods,  being  thus  rejected  by  both  the  buyer  and 
the  seller,  remained  in  the  hands  of  the  railway ;  and  while  they 
so  remained  the  buyer  became  bankrupt,  and  the  vendor  stopped 
the  goods.  In  an  action  against  the  railway  company  by  the 
assignees  of  the  buyer,  it  was  held  that  the  transit  was  not  at  an 
end,  and  the  vendor  could  exercise  his  right  of  stoppage.1  Erie,  J., 
said:  "It  was  urged  that,  being  repudiated  by  both  parties  to 
the  contract,  the  goods  remained  in  the  hands  of  the  railway  com- 
pany as  warehousemen  for  the  real  owner,  that  is,  for  the  buyer. 
There  is  no  doubt  but  that  the  carrier  may,  and  often  does,  be- 
come a  warehouseman  for  the  consignee ;  but  that  must  be  by 
virtue  of  some  contract  or  course  of  dealing  between  them,  that 
when  arrived  at  their  destination  the  character  of  carrier  shall 
cease,  and  that  of  warehouseman  supervene."  And  Will™,  J., 
said :  *'  The  right  to  stop  in  transitu  upon  the  bankruptcy  of  the 
buyer  remains,  even  when  the  credit  has  not  expired,  until  the 
goods  have  readied  the  hands  of  the  vendee,  or  of  one  who  is  his 
agent,  as  a  warehouseman,  or  a  packer,  or  a  shipping  agent,  to 
give  them  a  new  destination.  Until  one  of  these  events  has  hap- 
1  Bolton  it.  LucuMre  &  Yorkshire  By.  Co.  L.  B.  1  C.  P.  431. 
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pened,  the  vendor  has  a  right  to  atop  the  goods  in  tramiiv.  It 
most  be  observed  that  there  is,  besides  the  propositions  I  hare 
stated,  and  which  are  quite  familiar,  one  other  proposition  which 
follows  as  deducible  from  these,  namely,  that  the  arrival  which  is 
to  divest  the  vendor's  right  of  stoppage  in  transitu  most  be  such 
that  the  buyer  has  taken  actual  or  constructive  possession  of  the 
goods,  and  that  cannot  be  as  long  as  he  repudiates  them/' 

926.  The  right  of  stoppage  in  transitu  remains  so  long  as 
the  carrier  holds  the  goods  as  carrier,  and  not  as  the  purchaser's 
agent  by  virtue  of  an  agreement  with  him,  though  he  has  deliv- 
ered a  part.  Of  course  the  same  principle  will  apply  under  like 
circumstances  when  the  goods  are  in  the  hands  of  a  warehouse- 
man or  wharfinger.  A  cargo  of  one  hundred  and  fourteen  tons 
of  iron  castings  was  consigned  to  the  purchaser,  he  paying  the 
freight,  on  board  a  ship  chartered  by  the  vendor.  After  thirty 
tons  of  the  cargo  had  been  delivered  to  the  purchaser,  the  vendor 
gave  notice  to  Btop  the  delivery.  At  this  time,  only  part  of  the 
freight  had  been  paid.  The  purchaser  having  become  insolvent 
-and  a  receiver  having  been  appointed,  he  paid  the  balance  of  the 
freight,  and  claimed  the  remainder  of  the  iron.  It  was  held. 
that,  inasmuch  as  it  could  not  be  supposed  that  the  master  of  the 
ship  intended  to  abandon  his  lien  for  the  unpaid  freight,  the  de- 
livery of  the  thirty  tons  did  not  operate  as  a  constructive  delivery 
of  the  whole  cargo,  and  that,  consequently,  the  transitus  was  not 
;iit  an  end  as  to  the  remainder  of  the  cargo,  and  the  vendor's 
notice  to  stop  in  transitu  was  given  in  time.1  Lord  Justice 
James,  delivering  judgment,  said:  "It  seems  to  me  quite  clear 
there  was  nothing  like  a  constructive  delivery  of  the  whole  by  the 
captain,  or  a  constructive  acceptance  of  the  whole  by  the  vendee. 
How  it  might  have  been  if  the  whole  freight  had  been  paid,  s» 
that  the  captain  had  no  lien  that  he  could  exercise  on  behalf  of 
the  owners  of  the  ship,  and  the  delivery  had  begun,  what  differ- 
ence that  would  have  made,  it  is  not  necessary  now  to  say.  It 
Appears  to  me  quite  clear  that,  as  there  was  not  an  actual  delivery 
of  the  whole,  there  could  not  be  a  constructive  delivery  of  the 
whole,  because  it  must  be  assumed  that  the  captain  would  not  ban 
delivered  the  whole  until  he  bad  received  the  whole  of  the  freight ; 
and  if  the  captain  had  not  constructively  delivered  the  whole,  it 
would  be  impossible  to  say  that  the  vendee  had  constructively  ac- 
1  Ex  pane  Cooper,  11  Ch.  I).  68,  7S. 
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cepted  a  delivery  which  was  never  made."  Goods  remain  in  tran- 
situ while  the  carrier  holds  them  in  actual  possession,  and  has 
not  wrongfully  refused  to  deliver  them.1 

927.  The  transitu*)  is  not  at  an  end  until  the  carrier  parts 
with  the  possession,  of  the  goods."  He  has  the  right  to  retain 
possession  nntil  the  freight  due  him  is  tendered  or  paid.  Of 
course  he  may  assent  to  the  consignee's  having  possession  of  the 
goods  without  paying  the  freight,  bat  sach  assent  will  not  be 
presumed.  Iron  was  sold  and  shipped  by  water  to  the  purchaser. 
The  carrier,  upon  reaching  the  purchaser's  wharf,  landed  a  part 
of  the  iron,  but,  finding  that  the  purchaser  had  stopped  payment, 
reloaded  it  on  board  his  barge,  and  took  the  entire  shipment  to 
hia  own  premises.  The  freight  had  not  been  paid  or  tendered, 
and,  there  being  nothing  to  show  that  the  carrier  intended  to 
part  with  possession  without  the  payment  of  his  freight,  it  was 
held  that  he  still  had  possession  of  the  iron,  and  that  the  con- 
signor had  a  right  to  stop  it  in  transitu.9  "  When  part  of  the 
iron  was  landed  upon  the  wharf,"  said  Bayley,  J.,  "it  might 
more  properly  be  considered  as  in  a  course  of  delivery  than  as 
actually  delivered.  By  placing  it  upon  the  wharf,  the  carrier 
did  not  mean  to  assent  to  the  vendee's  taking  it  away  without 
paying  the  freight  Besides,  a  carrier  has  a  lien  on  the  entire 
cargo  for  his  whole  freight ;  and,  until  the  amount  is  either  ten- 
dered or  paid,  the  special  property  which  he  has  in  his  character 
of  carrier  does  not  pass  out  of  him  to  the  vendee,  unless,  indeed, 
he  does  some  act  to  show  that  be  assents  to  the  vendee's  taking 
possession  of  the  property  before  the  freight  is  paid.  ...  In 
order  to  divest  the  consignor's  right  to  stop  in  transitu,  there 
ought  to  be  such  a  delivery  to  the  consignee  as  to  divest  the 
carrier's  lien  upon  the  whole  cargo." 

928.  But  the  tranaitus  is  at  an  end  when  the  consignee 
has  olaimed  the  goods,  and  the  carrier  has  wrongfully  refused 
to  deliver  them,  and  has  thus  rendered  himself  liable  for  them  in 
trover.4    In  Bird  v.  Brown  it  appeared  that,  upon  the  arrival  of 

1  Ciawihi;  <t.  Eadts,  IB.  iC  161 ;  Blom  ir.  Marks,  11  La.  Ann.  268,  S9  Am. 

Holrt  v.  Pownal,  1    Eap.  240;  Tucker  v.  Dec  7S5 ;  Kitchen  v.  Spt-ar,  MVlMS; 

Hamphny,  4  Bing.  5tS ;  Lackington  c  Tufts  v.  Sylvester,  79  Me.  813,  1  Am.  St. 

Atberton,  S  Seolt  N.  6.  38.  Rep.  303,  S  Atl.  Hep.  357. 

1  HcFetridge  i:  Piper,  40  Iowa,  637  j  *  Crawahay  r.  Endee,  1  B.  &  C.  181,  2 

AUberg  v.  Latta,  30  Iowa,  443 ;  Grcve  v.  D.  &  B.  288. 

Dunham,   60  Iowa,   106,   19    Rep.  333;  *  Bird  ■>.  Brown,  4  Exch,  786;  W alley 
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the  goods  by  vessel  at  their  port  of  destination,  the  consignee 
formally  demanded  them  of  the  master,  and  tendered  the  freight, 
but  he  delivered  them  to  one  who  claimed  to  act  for  the  vendor. 
The  Court  of  Exchequer  held  that  the  master  could  not,  by 
wrongfully  detaining  the  goods,  prolong  the  transitus,  and  so  ex- 
tend the  period  during  which  stoppage  might  be  made.  "  The 
tranBitus,"  said  Rolfe,  B.,1  "  was  at  an  end  when  the  goods  bad 
reached  the  port  of  destination,  and  when  the  consignees,  having 
demanded  the  goods  and  tendered  the  amount  of  the  freight, 
would  have  taken  them  into  their  possession  but  for  a  wrongful 
delivery  of  them  to  other  parties." 

929.  Goods  are  still  in  transitu  after  they  have  arrived  at 
the  place  of  their  destination,  but  are  in  the  hands  of  a  local 
carrier  for  local  delivery.3  **  The  real  and  indeed  the  only  ques- 
tion in  all  these  cases  is,  whether  the  transitus  is  over ;  in  other 
words,  whether  the  goods  have  been  delivered  to  the  buyer:  if 
they  have,  then  the  right  to  stop  is  gone,  and  the  only  remedy 
of  the  seller  is  by  action  at  law,  or  by  proof  against  the  estate 
of  the  buyer."8  The  vendor's  right  is  terminated  only  by  the 
passage  of  the  goods  into  the  actual  or  constructive  possession  of 
the  vendee.* 

930.  Goods  are  in  transitu,  and  may  be  stopped  by  the 
vendor,  although  the  ship  has  arrived  at  the  port  of  desti- 
nation, but  has  been  ordered  out  for  quarantine,  and  it  does 
not  matter  that  the  assignee  of  the  bankrupt  purchaser  has  taken 
possession  of  the  goods  on  board  the  ship  while  she  was  in  port.5 
In  the  case  cited  it  was  argued  tbat  the  consignee  bad  a  right  to 
go  out  to  sea  to  meet  the  ship  ;  but  Lord  Kenyon  declared  that 
this  argument  could  not  be  supported,  as  it  might  go  the  length 
of  saying  that  the  consignee  might  meet  the  vessel  coming  out  of 
the  port  from  whence  she  had  been  consigned,  aud  divest  the 
consignor  of  the  property  aud  vest  it  in  himself, — a  position 

i*.  Hour  pom  err,  3  East,  565  ;  Darii  v.  Mc-  281  ;  Rejnoldi  r.  B.  k  M.  B.   R.   Co.  43 

Whirtcr.  40  U.  C.  Q.  B.  598  ;  Reynolds  v.  N.  H.  580. 

B.  St.  M.  R.  R.  Co.  43  N.  H.  560.  *  Fraser  ».  Wilt,  L.  B.  7  Eq.  64, 69,  per 

»  4  Exch.  7S6,  797.  Lord  Rom  illy,  M.  R. 

9  White  r.   Mitchell,    38   Mich.    390;  *  McFetridge  v.  Piper,  40  low*,  617; 

Jackion   o.  Ntcliol,  G  Bing.  N.  C.  SOB;  Greve  v.  Dunham,  60  lowu,  108, 14  N.  W. 

Chicago,  Burling.  &  Qniuey  R.  !i.  Co.  u.  Rep.  130;  Uilff  r.  Allju,  60  Tex.  ITS; 

Painter,   15  Neb.  394;  Mason  v.  Wilson,  Chandler  v.  Fulton,  10  Tex.  2,  13,  60  Am. 

43  Ark.  172;  O'Keil  v.  Garrett,  6  Iowa,  Dec  188. 

480;    Calahan    p.  Babcoc.lt,  SI    Ohio    St.  *  Hoist  v.  PownaL  I  Eip.  140. 
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DURING   WHAT   TIME  GOODS  ABE  IN  TRANSITU.      [§§  931,  932. 

which  could  not  be  supported,  as  there  would  then  be  bo  possi- 
bility of  any  stoppage  in  transitu  at  all.1  la  the  case  before 
the  court  it  was  held  that  the  vendor  stopped  the  goods  in  time 
because  the  voyage  was  not  completed  until  the  vessel  had  per- 
formed quarantine. 

931.  Goods  are  in  transitu  after  they  have  been  plaoed  by 
the  carrier  in  the  custom- ho  use,  or  government  storehouse,  to 
await  the  payment  of  duties.3  In  such  case  it  does  not  matter 
that  the  assignee  of  the  purchaser  has  demanded  possession  of  the 
goods  before  the  vendor  has  interposed  to  exercise  his  right  of 
stoppage  in  transitu*  if  the  assignee  has  only  made  demand  and 
has  not  taken  actual  possession ;  nor  does  it  matter  that  the  ven- 
dee has  paid  the  freight  and  given  his  note  for  the  price  of  the 
goods,  which,  in  consequence  of  the  loss  of  the  invoice,  are  stored 
in  the  custom-house,  and  there  remain  until  the  dishonor  of  the 
note,  for  until  the  duties  are  paid  the  goods  remain  in  cu&todia 
legit.*  The  goods  are  still  in  transitu  after  the  vessel  has  arrived 
at  the  place  of  destination,  but  has  been  ordered  out  and  placed  in 
quarantine. 

932.  Even  the  entry  of  the  goods  by  the  consignee  at  the 
custom-house  without  the  payment  of  duties  does  not  termi- 
nate the  right.  In  such  case  the  goods  are  in  the  legal  pos- 
session of  the  government  or  its  officers,  and  have  not  come  to 
the  possession  of  the  vendee  so  as  to  deprive  the  vendor  of  his 
right.8 

1  Sea,  however,  >rtc/uin  of  Lord  Alvanley,        *  Northey  v.  Field,  2  Esp.  613  ;  Hoist 

C.  J.,  in  Mills  v.  Ball,  2  B.  &  P.  497,  461.     i-,  Pownal,  1  Esp.  240. 

1  Norlhey  v.  Field,  2  Esp.  613  ;  Nix  p.  *  Donath  t>.  Broomhead,  T  Pa.  St  301. 

Oliver,  cited  in  Abbott  on  Shipping,  393 ;  «  Harris  v.  Pratt,  17  N.   7.  349,  262  ; 

Burn  ham  v.   WinBor,  5  Law  Rep.  507;  Mottram  v.   llever,  5  Denio,  629;   Hoi- 

Parker    v.  Byrnes,  1  Lowell,    53!*;  Burr  brook  e.  Vose,  6  Bobw.  76;  Burnharo  v. 

D.  Wilson,  13  C.  C.  Q.  B.  478;  Lewis  v.  Winaor,  5  Law  Rep.  507;  Nix  b.  Oliver, 
Mason,  36  U.  C.  Q.  B.  590;  Aseher  ».  cited  in  Abbott  on  Shipping,  393. 
Grand  Trunk  Ry.  Co.  36  U.  C.  Q.  B.  609 ;  Otherwise  after  the  consignee  has  made 
Wiley  p.  Smith,  1  Out.  App.  179;  Wilda  a  warehouse  entry  at  the  custom-house, 
o.  Smith,  2  Onr.  App.  8;  Mottram  u.Heyer,  and  taken  a  warehouse  receipt  And  traug- 
3  Denio,  629,  per  Walworth,  C. ;  Hoi-  ferred  this  in  pledge.  Cartwrigbt  v.  Wil- 
brook  v.  Vose,  6  Bobw.  76,  104,  per  Wood-  merding,  24  N.  Y.  G21 ;  Harris  v.  Pratt, 
ruff,  J. ;  In  re  Beams,  18  N.  Bank.  Reg.  17  N.  Y.  249  ;  Frasuhieris  u.  Henrique),  6 
MO,  per  Chorte,  J. ;  Hoover  v.  Tibbits,  Abb.  Pr.  N.  S.  251. 

13  Wis.  79;  Newbnll  v.  Vargas,  13  Me.  In  (he  latter  case,  Judge  Barrett,  after 

93,  29  Am.  Dec.  489,  15  Me. 314, 33  Am.  reviewing  the  cases,  deduced  from  them 

Dec  617;  Donath   v.   Broomhead,  7  Pa.  the  following  rules:  "1.  Where  the  goods 

Si.  301.  are  removed  under  general  orders,  in  du- 
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§  933.]        seller's  right  o?  stoppage  m  transitu. 

And  so,  if  imported  goods  are  entered  at  a  custom  bouse  by  the 
vendee  at  the  port  of  entry  for  transportation  to  an  interior  city 
under  bond  to  be  delivered  to  the  collector  of  customs  at  the  latter 
place,  the  legal  custody  of  the  goods  daring  the  transit  is  in  the 
government,  bat  the  actual  possession  is  in  the  carriers,  and  nei- 
ther the  vendee  nor  his  agent  has  such  possession  as  will  defeat 
the  vendor's  right  of  stoppage  in  traniitu.  "  We  apprehend," 
said  Woodruff,  J.,1  "  that  the  true  principle  upon  which  it  most 
be  held  that  the  entry  of  the  goods,  and  their  being  held  by  the 
government  to  secure  the  payment  of  duties,  does  not  defeat 
tbe  vendor's  right  to  stop,  is,  that  so  long  as  the  goods  are  in  the 
custody  of  the  government,  there  is  not,  and  cannot  be,  any  redac- 
tion of  the  goods  by  the  vendee  to  his  own  possession.  They  are 
kept,  for  tbe  time  being,  from  reaching  such  possession.  By  this, 
of  coarse,  we  do  not  mean  that  enough  was  not  done  by  the  ven- 
dors to  perfect  the  contract  of  sale,  nor  that  the  possession  of  ths 
carriers  was  not  for  many  purposes  to  be  deemed  the  possession  of 
the  actual  owners  (the  vendees),  but  the  possession  of  the  camera 
was  a  possession  for  the  purpose  of  transportation  to  the  vendees, 
and  was  subject  to  the  right  of  the  vendors  to  stop  the  goods,  if 
those  events  which  create  that  right  should  happen  while  the  goods 
were  in  course  of  each  transportation.  The  goods  had  not  come 
to  the  actual  possession  of  any  agent  of  the  vendees  for  the  purpose 
of  disposal.  Nor  did  the  carriers  hold  them  subject  to  tbe  direc- 
tions of  the  vendees  for  disposal,  nor  as  a  deposit  in  a  warehouse, 
subject  to  the  order  of  the  vendees  for  disposal.  The  only  sub- 
stantial change  in  the  conditions  of  tbe  goods  was,  that  they  were 
placed  in  a  course  of  transmission  to  the  vendees,  and  were  in  the 
actual  possession  of  a  middle-man  for  that  purpose ;  and  it  may  be 
stated,  as  a  general  proposition,  that  a  delivery  of  goods  to  a  car- 
rier or  other  agent  of  the  buyer,  for  tbe  purpose  of  being  carried 
forward  to  the  buyer,  does  not  terminate  tbe  transit." 

933.  For  stronger  reasons  the  right  continues  when  they 
have  been  stored  in  a  government  warehouse  in  the  name  of 
the  seller,  so  that  it  is  impossible  for  the  consignee  to  get  them 
without  the  written  consent  of  the  former.8 

fault  of  an  tntrj,  tha  right  of  stoppage  in  "3.  But  where  there  Is  a  perfect  eutrj, 

transitu  ii  not  terminated.  and  tbe  good)  are  thereupon  regularly 

"  2.  Where  a  formal  entry  ii  made,  but  bonded  and  warehoused,  the  right  ccues.11 

is  not  followed  up  by  proper  bonding,  the  '  Ho]  brook  v.  Vote,  6  Bosw.  76. 

right  continues.  *  Iain  re  Beams,  18  N.  Bank. Beg.  500, 
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DURING   WHAT  TIME  GOODS  ARE   IN  TRANSITU.         [§  934. 

The  mere  fact  that  goods  imported  from  abroad  upon  the  order 
of  a  buyer  have  come  into  the  hands  of  the  officers  of  the  customs, 
and  bare  been  by  them  put  into  a  warehouse,  does  not  determine 
the  transit  though  the  buyer  has  paid  freight  and  given  his  note 
for  the  price  of  the  goods.1 

It  has  been  held,  however,  that  a  vendee  has  constructive  pos- 
session of  goods  entered  by  him  at  a  custom-house  at  the  place  of 
their  destination  to  await  the  payment  of  duties.3  Whatever  pos- 
session the  government  may  have  is  said  to  be  under  the  owner, 
and  to  be  at  most  but  a  qualified  or  special  possession  for  the  pur- 
pose of  securing  a  lien  by  way  of  pledge.  The  goods  are  at  all 
times  subject  to  the  order  of  the  owner  upon  payment  of  duties 
and  expenses,  and  upon  the  payment  of  these  he  is  entitled  to 
actual  possession.  He  can  sell  them  subject  to  the  duties  and 
expenses.  Although  he  has  not  paid  the  duties  he  has  construc- 
tive possession. 

934.  After  the  consignee  has  paid  the  duties,  or  given  a 
bond  for  their  payment,  the  customs  officer  oannot  be  con- 
sidered a  middle-man,  so  that  the  consignor  could,  by  notice  to 
liim,  stop  the  goods  in  transitu."  "From  the  moment  the  col- 
lector of  customs  receives  the  bond  of  the  vendee,  there  is  as 
complete  a  delivery  as  if  the  goods  had  been  delivered  into  bis 

SOS,  Judge  Choeta,  delivering  the  judg-  *  Guilford  n.  Smith,  30  Vu  49,  review  - 
raont.  Mid :  "  The  right  of  stoppage  in  ing  Mottram  p.  Hejer,  1  Denio,  463. 
traiuita  depends  upon  the  fact  that  (be  Id  Guilford  b.  Smith,  30  Vl.  49,  Ben- 
goods  have  not  come  to  the  actual  or  con-  nett,  J.,  remarka  that,  in  Nor  they  v.  Field, 
■tractive  possession  of  the  vendee,  and  it  2  Eap.  613,  the  possession  of  the  carrier 
ia  not  necessary  that  the  obstacle  which  was  itlll  continned ;  and  that  neither  in 
ha*  prevented  this  should  be  one  that  was  this  case  nor  in  Donalb  v.  Braomhead, 
purposely  interposed  bj  the  vendor  for  this  7  Pa.  St.  301,  had  (he  consignee*  them- 
purpose,  nor  that  it  was  one  created  bj  soiree  exercised  any  ownership  over  the 
him  direct];  or  indirectly.  If  the  existing  property  bj  entering  Ihe  goods  at  the  cus- 
regulation  of  the  Treasury  Department  torn  home.  But  in  Mottram  v.  Ileyer, 
has  prevented  that  possession  being  con-  1  Denio,  483,  Walworth,  C.,  remarka  that 
suminated,  the  nature  of  that  regulation  the  entry  of  the  goods  by  the  vendee  with 
U  of  do  more  consequence  on  this  quee-  out  payment  of  the  duties  ia  not  a  termi- 
tion  than  Ihe  nature  of  any  other  fact  or  nation  of  the  ti 


accident  that  may  have  led  to  the  same  *  Wiley  o.  Smith,  1  Out.  App.  179, 191, 

result."  overruling  Graham  v.  Smith,  37  U.  C.  C. 

>  Donath  v.  Broombead,  7  Pa.  St  301;  P.  1;  and  Howell  v.  Alport,  12  U.  C.C.I'. 

Parker  t>.  Byrnes,  I  Lowell,  S39,  per  Low-  S7S. 

ell,  J. ;  Mottram  v.  Heyer,  1  Denio,  463,  Wiley  v.  Smith,  1  Ont.  App.  179, 191,  ia 

5  Denio,  639;  Barrett  u.  Goddard, 3  Mason,  followed  in  Wilds  p.  Smith,  2  Ont.  App.  8, 

107,  doubted.  41  Q.  B.  136,  142. 
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own  hands.  The  collector  has  a  lien  on  the  goods,  and  would  be 
justified  in  detaining  them  until  it  is  satisfied ;  but  as  between  ven- 
dor and  vendee  the  goods  are  at  home,  and  constructively  in  the 
possession  of  the  purchaser;  the  customs  authorities  (subject  to 
the  payment  of  the  duties)  having  by  the  acceptance  of  the  bond 
undertaken  to  hold  them  for  the  use  of  tbe  purchaser,  and  subject 
to  such  sales  or  dispositions  as  he  might  choose  to  make."  * 

936.  Goods  placed  by  the  carrier  in  a  'warehouse  at  the 
plaoe  of  their  destination,  to  await  the  consignee's  sending 
for  them  and  paying  the  freight,  are  still  in  transitu  while  in 
the  warehouse,  and  may  be  stopped  by  the  vendor.*  And  so 
goods  placed  by  the  carrier  in  the  hands  of  any  other  depositary, 
if  not  designated  by  the  purchaser  as  his  agent,  nor  his  agent  in 
fact  to  receive  and  hold  the  goods  for  him,  are  still  in  transitu? 
And  even  if  the  depositary  be  designated  by  the  vendee,  he  may 
still  be  the  agent  of  the  carrier  to  hold  the  goods  for  the  purpose 
of  collecting  freight  and  charges,  and  in  that  case  the  goods  cannot 
be  considered  as  in  the  hands  of  the  vendee  so  as  to  defeat  the 
right  of  the  vendor  to  stop  them.  If  in  any  case  there  is  evi- 
dence to  show  that  the  warehouseman  received  tbe  goods  as  agent 
of  the  carrier,  and  held  them  as  such  at  tbe  time  the  vendor 
asserted  his  right  to  stop  them,  it  is  erroneous  to  instruct  the  jury 
that,  if  the  vendee  directed  that  the  goods  should  be  sent  to  that 
warehouseman,  and  they  were  so  sent  in  pursuance  of  that  direc- 
tion, they  had  come  into  tbe  possession  of  the  vendee  so  as  to 
deprive  tbe  vendor  of  the  right  of  stoppage.  The  jury  should  be 
left  free  to  determine,  upon  all  the  evidence,  whether  tbe  ware- 
houseman received  the  goods  as  the  agent  of  tbe  carrier,  or  as  the 
agent  of  the  vendee.* 

936.  A  wharfinger  to  whom  a  carrier  has  delivered  goods 
to  be  forwarded  to  the  consignee  at  another  place  is  a  mid- 
dle-man, in  whose  hands  the  goods  may  be  stopped  by  the  ven- 
dor.6    A  trader  living  in  the  country,  about   twenty-five  miles 

1  Wiley  v.  Smith,  t  Ont.  App.  179,  per  Symna  v.  Schotten,  35  Emi.  310,  10  Fat. 

Burton,  J.  Rep.   828;  Halff  o.  Ailjn,  60  Tex.  878; 

"  Edwards  e.  Brewer,  3  M.  fc  W.  375 ;  More  v.  Lett,  13  Ner.  376, 384 ;  McLean 

Covell  o.  Hitchcock,  S3  Weud.  611 ;  Cain-  v.  Breithaupt,  IS  Ont.  App.  383. 

ban  v.  Babcock,  SI  Ohio  St.  SSI ;  Clapp  ■  Hoover  u.  Tibbits,  13  Wis.  79. 

r.  Peck,  55  Iowa,  S70,  7  N.  W.  Rep.  597;  «  Hoorer  v.  Tibbita,  13  Wis.  79. 

Gieve  v.  Dunham,  60  low*,  108,  15  Rep.  '  Mills  b.  Ball,  2  B.  &  P.  457 ;  £z  partt 

232;   .Morris  r.  Shryock,   50  Miaa.   590;  Barrow,  6  Cfa.  D.  783;  Hoist  v,  Powual, 
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from  Exeter,  ordered  goods  from  London  to  be  sent  by  ship  via 
Exeter.  On  their  arrival  at  Exeter  a  wharfinger  received  them 
on  the  trader's  account,  and  paid  the  freight  and  charges ;  and, 
while  they  remained  in  the  wharfinger's  possession,  the  trader 
wrote  to  the  vendor  informing  him  of  his  insolvency,  and  that  be 
should  not  take  the  goods.  The  vendor  thereupon  demanded  the 
goods  of  the  wharfinger;  and  it  was  held  that  he  had  a  right 
to  atop  them  in  the  wharfinger's  hands.1  Lord  Alvanley,  C.  J., 
remarked  that  the  only  question  was,  whether  the  goods  are  to  be 
considered  as  having  been  in  the  hands  of  a  middle-man,  or  as  hav- 
ing been  taken  in  the  possession  of  the  person  for  whom  they  were 
ultimately  intended;  and  he  was  of  opinion  that  the  wharfinger, 
not  having  been  particularly  employed  by  the  vendee,  was  to  be 
considered  as  a  middle-man.  The  other  judges  concurred  ;  Brooke, 
J.,  saying  that  the  consignee  did  nothing  to  take  possession  oE  the 
goods  while  they  remained  with  the  wharfinger  before  the  vendor 
made  bis  claim  ;  and  Chambre  saying,  upon  the  question  whether 
the  goods  were  in  transitu,  that  they  were  directed  to  be  sent  to 
the  town  where  the  purchaser  lived,  and,  having  been  carried  as 
far  as  they  could  go  by  water,  they  were  delivered  to  a  wharfinger 
to  be  forwarded  to  the  purchaser.  While  they  were  with  the 
wharfinger  the  demand  was  made,  no  act  having  been  done  to 
shorten  the  journey.  We  cannot,  therefore,  say  the  goods  were 
not  in  transitu. 

937.  Goods  carried  by  railroad  are  in  transitu  while  in  a 
car  at  their  plane  of  destination  awaiting  delivery  to  the  con* 
eignee.  Thus,  a  car  containing  the  goods  consigned  was  set  out 
upon  a  aide  track,  where,  according  to  custom,  the  goods  were  to 
be  taken  from  the  car  immediately  by  the  consignee,  or,  if  not 
so  taken,  were  liable  to  be  charged  a  certain  sum  daily  for  demur- 
rage. There  was  no  agreement  or  understanding  between  the 
carrier  and  the  consignee  that  the  goods  should  be  held  by  the 
former  as  warehouseman,  or  as  agent  of  the  consignee.  A  truck- 
man,  who  had  a  standing  order  from  the  consignee  to  take  any 
goods  he  might  find  at  the  railroad  station  and  fetch  them  to  the 
consignee's  store,  was  notified  of  the  arrival  of  the  goods  by  an 
agent  of  the  carrier ;  but  he  did  not  remove  them,  the  consignee 
having  absconded.  The  goods,  while  so  situated,  were  attached 
i  Mills  v.  Ball,  !B,tP.  457. 
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by  a  creditor  of  the  consignee ;  but  it  was  held  that  the  consign- 
or's right  of  stoppage  was  not  then  terminated,  and  that  he  might 
maintain  trover  against  the  attaching  officer  for  the  goods.1 

Goods  carried  by  railroad  were,  upon  arrival  at  their  destina- 
tion, set  aside  by  the  railroad  company  in  its  depot,  under  an 
agreement  made  by  it  with  the  consignee  that  the  goods  should 
be  sold,  and  the  proceeds  nsed  to  pay  past-due  freights,  the  bal- 
ance, if  any,  to  go  to  the  consignee.  The  consignee  did  not  re- 
ceive the  goods  and  turn  them  over  to  the  railroad  company,  nor 
did  he  assign  to  it  the  bill  of  lading,  nor  pay  the  freight.  While 
the  goods  were  so  situated,  the  consignor  sought  to  stop  them  in 
transitu.  It  was  held  that  no  delivery  had  taken  place  so  as  to 
prevent  a  stoppage  in  transitu.3 

038.  After  the  vendee  has  onoe  taken  possession  of  the 
goods  and  exercised  dominion  over  them,  the  transit  is  at  an 
end,  though  for  a  special  purpose  they  come  again  into  the  bands 
of  the  vendor.  Thus,  goods  bought  for  exportation  were  sent  to 
the  purchaser's  agent  to  be  forwarded,  and  were  by  him  shipped 
on  board  a  vessel,  but  were  afterwards  relanded  and  sent  back  to 
the  vendor  to  be  repacked.  While  the  goods  were  in  the  ven- 
dor's possession  for  this  purpose,  the  purchaser  became  bankrupt. 
It  was  held  that  the  transit  had  been  determined,  and  that  the 
vendor  acquired  no  new  right  by  the  redelivery  to  him.B  In  deliv- 
ering judgment,  Wilde,  J.,  said :  "  The  goods  being  sold  on  credit, 
and  the  complete  property  and  possession  having  vested  in  the 
vendee,  they  become  bis  absolutely,  without  any  lien  or  right  of 
the  vendors  attaching  to  them  any  more  than  on  any  other  prop- 
erty of  the  vendee ;  and  their  delivery  to  the  vendor  to  be  re- 
packed could  not  have  the  effect  of  creating  a  lien  for  the  price 
without  an  agreement  to  that  effect." 

A  delivery  of  the  goods  by  the  carrier  to  a  third  person  upon 
the  order  of  the  vendee  is  equivalent  to  a  delivery  to  him,  and 
terminates  the  right  of  the  vendor  to  stop  them.4 

930.  What  constitutes  such  an  actual  or  constructive  pos- 
session by  the  vendee  as  will  put  an  end  to  the  transitus, 
and  with  it  to  the  vendor's  right  to  stop  the  goods,  has  frequently 

1  Inulce  o.  Lane,  57  N.    H.  494.     Sae,  *  Macon  &  Western   II.    1{.    c.  Mciwior, 

al»o,  McFetridge  '.  Piper,  40  Iowa,  627  ;  65  Ga.  705. 

Gwe  p.  Dunham,  60  lows,  108,  14  N.  W.  *  Valpy  v.  Gibson,  4  C.  B.  837,  865. 

B«p.  130  i  Bejmouiv,  HewtoD,  105  Masi.  »  Stcveni  o.  Wheeler,  S7  Barb.  6S8. 
272,  275. 
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DURING   WHAT   TIME   GOODS  ABE   IN   TRANSITU.         [§  989. 

been  a  matter  of  discussion  in  the  courts.  Lord  Kenyou,  in  an 
early  case,  said : 1  "  There  bare,  indeed,  been  cases  where  nice 
distinctions  have  been  taken  on  the  fact  whether  the  goods  had 
or  had  not  got  into  the  possession  of  the  vendee ;  bnt  they  all 
profess  to  go  on  the  ground  of  the  goods  being  in  transitu  when 
they  were  stopped.  As  to  the  necessity  of  the  goods  coming  to 
the  '  corporal  touch '  of  the  bankrupt,  that  is  merely  a  figurative 
expression,  and  has  never  been  literally  adhered  to.  For  there 
may  be  an  actual  delivery  of  the  goods  without  the  bankrupt's 
seeing  them ;  as  a  delivery  of  the  key  of  the  vendor's  ware- 
house to  the  purchaser."  In  the  case  nnder  consideration,  goods 
were  sent  by  wagon  from  Sheffield  to  the  buyer  in  London. 
Fart  of  tbe  goods  were  brought  to  an  inn  in  London,  and  were 
there  attached  by  a  creditor  of  the  buyer,  who  had  become  a 
bankrupt.  The  assignee  in  bankruptcy  went  to  the  inn  where 
the  goods  remained  nnder  attachment,  and  put  his  mark  upon 
them,  bnt  did  not  take  them  away.  It  was  held  that  when  they 
were  so  marked  they  were  delivered  to  the  buyer  so  far  as  the 
circumstances  of  the  case  would  permit,  and  that  the  vendor 
could  not  afterwards  stop  them. 

This  decision  is,  however,  called  in  question  by  Baron  Parke,3 
who  said  it  appeared  very  doubtful  whether  an  act  of  marking, 
without  any  removal  from  the  possession  of  tbe  carrier,  would 
amount  to  a  constructive  possession.  In  the  case  before  the  court, 
it  appeared  that  a  cargo  of  timber  having  arrived  at  its  port  of 
destination,  the  agent  of  the  assignees  of  the  purchaser,  who  had 
become  bankrupt,  went  on  board  the  vessel  and  told  the  captain 
he  had  come  to  take  possession  of  the  cargo.  He  went  into  the 
cabin,  into  which  the  ends  of  timber  projected,  and  saw  and 
touched  tbe  timber.  He  then  went  ashore,  and  the  vendor 
shortly  afterwards  served  a  notice  to  stop  the  cargo  in  transitu. 

I  Ellii  v.  Hunt,  S  T.  B.  464,  *6  7 .    In  where  Lord  Kenyou  said :  "  I  once  aaid 

llanter  v.  Beale,  cited  in  tbe  above  cue  that  to  confer  a  property  on  the  consignee, 

at  p.  466,  Lord  Mansfield  It  aaid  lo  bare  a  corporal  touch  was  necessary.    I  wiih 

n»ed  the  expression,   "  they    most  hate  the  expression  had  never  been  used,  as  it 

come  to  the  corporal  touch  of  the  vendee,  says  too  much ;  .  .  .  bnt  all  that  is  necea- 

otherwise   they  may  be    stopped  tn  Iran-  siiry  is,  that  the  consignee  exercise  some 

•tin."  act  of  ownership  on  the  property  consigned 

Lord  Ellenborongh,  in  Dixon  v.  Bald-  to  him." 
wen,  5  East,  184,  also  disapproved  of  tbe        *  Whitehead  v.  Anderson,  9  M.  &  W. 

rating  attributed  to  Lord  Mansfield.  518,  935. 

And  see  Wright  c.  Lawei,4  Esp.  82,  65, 
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It  was  held  that  no  actual  possession  was  taken  by  the  assignees, 
and  that,  as  the  master  did  not  undertake  to  hold  possession  for 
tliem,  they  had  not  taken  constructive  possession.  Although  the 
master  told  the  agent  he  would  deliver  the  cargo  when  he  was 
satisfied  about  the  freight,  this  was  no  more  than  a  promise  to 
fulfil  the  original  contract  and  deliver  in  due  course  to  the  con- 
signee.    His  relation  to  the  consignee  was  not  changed. 

940.  The  vendee  may  obtain  constructive  possession  of 
the  goods  while  they  still  remain  in  the  hands  of  the  carrier.1 
But  to  effect  Buch  a  possession  the  carrier  must,  by  some  agree- 
ment with  the  vendee,  express  or  implied,  change  his  relation 
from  that  of  carrier  to  that  of  agent  for  the  vendee  ;  he  must  ex- 
pressly or  impliedly  enter  into  a  new  agreement  with  the  vendee, 
distinct  from  the  original  contract  for  carriage,  to  hold  the  goods  in 
a  new  character  as  his  agent,  and  subject  to  his  order.3  "  A  case  of 
constructive  possession,"  said  Baron  Parke,8  "  is  where  the  carrier 
enters  expressly,  or  by  implication,  into  a  new  agreement,  distinct 
from  the  original  contract  for  carriage,  to  hold  the  goods  for  the 
consignee  as  his  agent,  not  for  the  purpose  of  expediting  them 
to  the  place  of  original  destination,  pursuant  to  that  contract,  but 
in  a  new  character,  for  the  purpose  of  custody  on  his  account,  and 
subject  to  some  new  or  further  order  to  be  given  to  him."  The  car- 
rier cannot  become  the  buyer's  agent  without  the  buyer's  consent. 
His  intention  to  take  possession,  and  to  make  the  carrier  bis  agent 
to  hold  tbe  goods,  is  a  material  fact.* 

There  is  an  exception  to  the  rule  that  tbe  transitus  continues 
until  there  is  an  actual  delivery  to  the  consignee,  in  case  tbe  car- 
rier by  agreement  with  him  becomes  his  agent  to  keep  tbe  goods 
on  storage  for  him  ; 6  and  such  an  agreement  may  be  inferred 

1  Export*  Cooper,  11  Cli.  D.  68  ;  Key-  SIB,  539;  Lmgstaff  p.  Stix,  64  Miss.  171, 

colds  b.  B.  &  M.  It.  It.  Co.  43  N.  H.  580.  1  So.  Rep.  97. 

■'  James  b.  Griltin,  2  M.St  W.  623;  Jack-  *  James  v.  Griffin,  9  M.  &  W.  623  ; 

eon  v.  Nieliol,  5  fling.  N.  C.  509;  Bolton  Whitehead  v.  Anderson,  9  M.  &  W.  518, 

v.  Lancashire  &  Yorkshire  Ry.  Co.  L.  H.  529,  per  Parke,  B. 

I  C.  P.  431 ;  Donath  p.  Broom  bead,  7  Pa.  *  Richardson  t>.  Gobs,  3  B.  A  P.  119, 
St.  301 ;  McFetriitge  v.  Piper,  40  Iowa,  1S7 ;  Scot!  v.  Petiit,  3  B.  &  P.  463 ;  Rove 
627;  Alsberg  v.  Latta,  30  Iowa,  449;  v.  Pickiord,  i  Moon-,  526 ;  Mollej  r.  Hsi, 
U'Neil  v.  Garrett,  6  Iowa,  480 ;  la  re  Foot,  3  M.  &  R.  396  ;  Allan  i-.  Gripper,  8  C.  * 

II  Blatcbf.  5ii0.  J.  318;  Reynold s  v.  B.  &  M.  It,  R.  Co.  43 
*  Whitehead  b.  Anderson,  9  M.  &.  W.    N.  H.  580. 
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DURING   WHAT   TIME  GOODS  ABE  IK   TRANSITU.      [§§  941,  942. 

where  the  consignee  has  been  in  the  habit  of  using  the  warehouse 
of  the  carrier  or  wharfinger  as  his  own.1 

After  a  consignee  has  paid  the  freight  on  goods  carried  by  rail- 
road, has  receipted  for  them,  and  left  them  at  the  depot  to  be 
called  for,  the  right  of  stoppage  in  transitu  is  at  an  end,  and  the 
agent  of  the  railroad  company  has  no  right  to  detain  them  upon 
afterwards  discovering,  npon  opening  his  mail,  that  he  had  in- 
structions not  to  deliver  them.  The  railroad  company,  in  holding 
the  goods  till  they  should  be  sent  for,  became  the  agent  of  the 
purchaser.3 

941.  The  transitu*  in  at  an  end  when  the  goods  have  ar- 
rived at  their  destination,  and  the  consignee  has  made  the 
carrier  his  own  agent  to  hold  them  upon  storage,  or  to  forward 
them  to  a  new  place  of  destination.8  Thus,  where  a  purchaser 
of  several  hogsheads  of  sugar,  upon  notice  from  the  carrier  of 
their  arrival,  took  samples  from  them,  and  directed  the  carrier 
to  let  them  remain  in  his  warehouse  until  he  should  receive 
further  instructions,  it  was  held  that  the  transitus  was  at  an  end. 
The  purchaser  made  the  carrier  his  agent,  and  used  bis  ware- 
house as  his  own.  The  carrier  ceased  to  be  a  carrier,  and,  At 
least  by  implication,  entered  into  a  new  relation  distinct  from 
the  contract  for  the  carriage.*  Baron  Parke,  referring  to  this, 
said  there  were  circumstances  which  indicated  an  agreement  on 
the  part  of  the  carrier  to  hold  the  goods  for  the  consignee  as  his 
agent.  He  remarked,  however :6  "It  appears  to  us  to  be  very 
doubtful  whether  an  act  of  marking  or  taking  samples,  or  the 
like,  without  any  removal  from  the  possession  of  the  carrier, 
though  done  with  the  intention  to  take  possession,  would  amount 
to  a  constructive  possession,  unless  accompanied  with  such  cir- 
cumstances as  to  denote  that  the  carrier  was  intended  to  keep, 
and  assented  to  keep,  the  goods  in  the  nature  of  an  agent  for 
custody." 

942.  The  carrier  may  by  agreement  become  the  buyer's 
1  Tucker  o.  Humphrey,  4  Blng.  516,    r.  Humphrey,!  Bing.  516;  Rowe  v.  Pick- 

531 ;  Foster  v.  Traioptqu,  6  B.  &  C.  107,  ford,  1  Moore,  5S6. 

109.  «  Foeter  v.  Frampton,  IB,  iC  107. 

1  Langstaft  v.  Stix,  64  Miss.  171,  1   So.  It  appeared,  also,  that  the  purchaser  was 

Itcp.  97.  In  the  habit  of  leaving  goods  in  the  ware- 

*  Foeter  v.  Frampton,  IB.  tC  107 ;  house  of  the  carrier. 

Kieliardeou  v.  Goaf,  3  B.  &  P.  119 ;  Scott  *  Whitehead  e.  Anderson,  9  M.  &  W. 

e.  Pettit,  3  B.  &  P.  469;  Whitehead  v.  51B. 
Anderson,  9  M.  &  W.  518,  534 ;  Tucker 
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agent  to  keep  the  goods,  although  at  the  same  time  he  claims  a 
Hen  upon  them  fot  freight  and  charges.  Thus,  where  goods  were 
conveyed  by  a  carrier  by  water,  and  deposited  in  the  carrier's 
warehouse  for  the  convenience  of  the  buyer,  to  be  delivered  out 
as  he  should  want  them,  it  was  held  that  the  transitu*  was  at  an 
end,  and  the  vendor's  right  to  stop  the  goods  gone,  although  it 
appeared  that  the  carrier  claimed  a  lien  on  them.1  Under  such 
circumstances  it  is  immaterial  whether  the  carrier  has  a  lien  or 
not.  "  The  payment  or  the  non-payment  of  the  charges  and 
duties  may  have  some  bearing  upon  the  character  of  the  posses- 
sion which  a  third  person  may  hare,  but  when  it  is  found  that 
such  third  person  has  the  custody  of  the  goods  to  keep  for  the 
vendee,  and  await  a  further  order  from  him,  the  non-payment  of 
freight  or  duties  becomes  of  no  importance.  The  vendee  has 
then  a  constructive  possession,  subject  to  all  liens."1  In  other 
words,  although  the  fact  that  the  carrier  claims  a  lien  upon  the 
goods  for  unpaid  freight  raises  a  presumption  that  he  continues 
to  hold  the  goods  as  carrier,  yet  this  presumption  may  be  re- 
butted ;  but,  to  overcome  this  presumption,  proof  should  be  ad- 
duced of  an  arrangement,  express  or  implied,  between  the  buyer 
and  the  carrier,  whereby  the  latter  becomes  the  buyer's  agent  to 
keep  the  goods  for  him. 

In  a  case  where  the  purchaser  had  absconded  before  the  arrival 
of  the  goods  at  their  destination,  and  the  carrier  stored  them 
until  they  were  stopped  by  the  vendor,  it  was  held  that  the 
transit  was  not  ended,  and  that  the  carrier  did  not  hold  the 
goods  as  agent  of  the  purchaser,  because,  from  the  circumstances 
of  the  case,  he  could  never  have  consented  to  such  an  arrange- 
ment.8 

043.  On  the  other  hand  the  carrier  oannot,  without  his 
own  consent,  be  made  the  buyer's  agent  to  hold  the  goods 
after  their  arrival.  Thus,  upon  the  arrival  of  a  cargo  of  timber 
at  the  port  of  destination,  the  assignee  of  the  vendee,  who  had 
become  bankrupt,  went  on  board  the  vessel  and  told  the  captain 
he  had  come  to  take  possession  of  the  cargo.  The  captain  told 
him  he  would  deliver  it  when  he  was  satisfied  about  his  freight. 
1  Allan  v.  Gripper,  2  Cr.  A  J.  IIS,  2  >  Guilford  v.  Smith,  30  Vt.  19,  72,  per 
Tjrw.  817.    And  tea  Foster  o.  Frrapton,     Bennett,  J. 

6  fl.  *  C.  107 ;  Oppenheim  p.  Rami],  8  *  Ex  pari*  Barrow,  6  Ch.  D.  788.  Aad 
B.  &  1>.  42.  (M>  a|M|  B  limilar  case,  Crawabar  »■ 

Edej,  IB.«C.  181. 
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DURING   WHAT  TIME  GOODS   ABB  IN   TRANSITU.      [§§  944,  945. 

Shortly  afterwards  the  vendor  stopped  the  goods  in  transitu.  It 
was  held  that,  as  there  was  no  contract  by  the  master  to  hold 
the  goods  as  the  agent  of  the  purchaser's  assignees,  the  latter 
had  not  obtained  constructive  possession  of  them,  and  the  tran- 
sitns  was  not  at  an  end  when  the  vendor  exercised  his  right  of 
stoppage.1 

944.  When  gooda  are  placed  in  the  warehouse  of  a  third 
person  which  the  purchaser  uses  as  his  own,  the  transit  is 
ordinarily  at  an  end.  This  is  the  case  although  the  warehouse- 
man does  not  charge  any  rent,  if  he  has  previously  been  in  the 
habit  of  receiving  goods  for  the  purchaser  and  holding  them  as 
his  agent  until  he  should  take  them  away,  or  give  further  orders 
for  their  disposition.3  The  fact  that  the  goods  have  reached  their 
destination,  and  have  been  placed  in  a  warehouse  with  which  the 
carriers  have  no  connection,  but  is  substantially  the  purchaser's 
warehouse,  is  conclusive  that  a  delivery  has  been  made  to  him. 
But,  while  the  fact  that  the  warehouse  does  not  belong  to  the 
carrier  makes  it  more  certain  that  the  carrier  does  not  any  longer 
hold  them  as  carrier,  yet,  if  it  appear  by  an  agreement,  express 
or  implied,  that  the  consignee  has  made  the  carrier's  warehouse 
his  own,  the  transit  is  equally  at  an  end.8 

If  the  goods  by  the  direction  of  the  purchaser  are  forwarded 
to  a  particular  warehouseman,  who  acts  as  the  agent  of  the  pur- 
chaser in  receiving  them,  the  transitus  is  at  an  end.* 

If  goods  are  sold,  and  by  agreement  with  the  vendor  are  stored 
in  bis  warehouse,  rent  free,  the  warehouse  of  the  vendor  becomes 
for  the  occasion  the  purchaser's  warehouse,  and,  the  delivery 
being  complete,  the  transit  is  ended,  and  the  vendor  has  no  right 
of  lien  or  stoppage.6 

946.  Goods  landed  at  a  wharf  belonging  to  a  third  per- 
son, at  which  the  vendee  usually  receives  goods  without 
charge  for  wharfage,  the  carrier  having  no  lien  on  them  for 
freight  or  charges,  are  not  subject  to  stoppage  m  transitu.  In 
such  case  the  possession  of  the  carrier  has  ceased ;  the  wharfinger 

1  Whitehead  i>.  Anderson,  9  M,  ft  W.  b.  Tibbita,  IS  Wis.  T9 ;  Fruer  v.  Hllliard, 

SIB.  a  Strobh.  309. 

*  Dodson   e.  Wentirorth,  4   M.    &  0.  ■  Smith  e.  Hndson,  6  B.  &  S.  431. 

1080;  Bichardton  n.  Gobs,  3  B.  4  P.  119;  *  HooTer  v.   Tibbila,    13    Wis.    T9,   per 

Scott  r.  Petti t,  3  B.&  P.  469;  Leeds  v.  Cole,  J. 

Wright,  3  B.  ft  P.  320 ;  Wiley  c.  Smith,  1  *  Barrett  B.   Goddard,  3    Mason,   107  ; 

OnL  App.  179,  199,  per  Mobs,  J. ;  Hoover  Frater  v.  Milliard,  t  Strobh.  309. 
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has  nothing  to  do  with  the  goods,  and,  unless  they  are  to  be  con- 
sidered as  being  in  the  possession  of  the  vendor,  no  person  has 
any  possession  of  them.1 

VI.  Mow  the  Bight  is  Waived  or  Defeated. 
946.  The  assignment  of  the  hill  of  lading  or  other  docu- 
ment of  title  by  the  vendee  to  a  third  person  for  value  de- 
feats or  impairs  the  vendor's  right  of  stoppage  in  trantitu.1    But 

1  Sawyer  v.  Joslin,  SO  Vt.  173.  ISO,  49  Kimball,  45   Me.  173  ;  Walter  v.  Boh,  2 

Am.  Dec.  768.    Hall,  J.,  Bald  :"  When  the  Wash.  283;  Ryberg  v.  Snell,  2  Wash, 

goods  were  landed  on  the  wharf,  ibe  result  594 ;  Dows  r.  Greene,  84  N.  Y.  633,  32 

of  the  original  impulse  impressed   upon  Barb. 490;  Dowse.  Perrin,  16N.Y.325; 

them  by  the  vendor  in  transmitting  them  Rawls  u.  Deahler,  4  Abb.  App.  Dec  12, 

to  [he  vendee  was  accomplished.     They  affirming  28  How.  Pr.   66;   Bloisom  c. 

would  go  no  farther  under   that  impulse.  Champion,  28  Barb.  217  ;  Becker  r.  Hall- 

The;  were  not  In  the  hands  of  a  middle-  garten,  86  N.  Y.  167 ;  Jordan  p.  James, 

man,  to  be  forwarded   by  other  carrier*.  5  Ohio,  89 ;  Curry  v.  Houlatone,  2  Overt. 

The  wharfinger  bad  no  charge  of  them,  110;  Firtt  Nat.  Bank  r>.Pettit,9  Heist, 

and  could  not  therefore  be  a  middle-man  ;  447. 

and  there  waa  do  other  person  standing  in  In  Georgia,  it  fa  provided  that  a  Jond 

that  character.    The  wharf,  in  the  Ian-  Jide  assignee  of  the  bill  of  lading  of  goods 

guage  of   the  book*,   became  the   ware-  for  a  valuable  consideration,  and  without 

house  of  the  vendee  for  the  reception  of  notice  that  the  same  were  unpaid  for  anil 

the  goods,  and  must  consequent);  be  con-  the  purchaser  insolvent,  will  be  protected 

sidered    (he   place   contemplated    by    the  in   his  title  against   the  seller's  right  of 

consignor  aa  that  of  their  ultimate  dcati-  stoppage   in    transitu.     Ga.   Code    IBS?, 

nation.    The  vendee  could  not  have  re-  J  2650. 

maiued  in  his  store  with  his  arms  folded,  In  California  it  is  provided  that  all  the 

expecting  the  goods  to  be  driven  up  to  his  title  which  the  first  holder  of  a  bill  of 

door.     He  moat  have  looked  for  them  at  lading  bad  pa<ses  to  every  subsequent  in- 

the  wharf,  which,  for  the  purposes  of  their  dorsee  in  good  faith  and  for  value,  in  the 

reception,  he  had   made   his  own;    and  ordinary  coutse  of  business  with  like  ef 

when   they  arrived   there,   their  transi-  feet  and  in  like  manner  aa  in  the  east  of 

tus,  so  far  as  regarded  the  right  of  the  a  bill  of  exchange.    Civ.  Code,  S  1117- 

vendor  to  atop   them,  must,  I  think,   be  gheppard  v.  New  hall,  47  Fed.  Hep.  463, 

considered  as  ended."  waa   replevin   by   the   shipper  of  goodi 

3  Lick  barrow  D.  Mason,  2  T.  li.   63,  1  against  one  to  whom  the  consignee  had, 

H.  HI.  357,  5   T.  H.  683,  1  Smith's  Lead,  before  any  attempt  to  atop  thcmintraiuH. 

Chs.  8th  ed.  753;  Gurney   o.  Behrend,  3  transferred  the  bill  of  lading ss securiiy 

E.  &  B.  622,  637  ;  Csitanola  e.  Missouri  for  advances.    Plaintiff,  an  Etjglbb  mer- 

Pac.  liy.  Co.  24  Fed.  Hep.  267  ;  Sheppsrd  chant,  sold  the  goods  to  a  San  Francisco 

v.  Kewhall,  47  Fed.  Rep.  468;  St.  Paul  merchant,  shipping  them  by  three  several 

Holler-Mill  Co.  v.  Dispatch  Co.  27  Fed.  consignments  and  bills  of  lading,  in  which 

Hep.  434  ;  The  Schooner  Mary  Ann  Guest,  they  were  consigned  to  plaintiff's  ageut  in 

1  Olc.  Adm.  498,  affirmed  1  Blatchf.  358 ;  New  York,  or  hia  assigns,  and  to  which 

Conard  u.  Atlantic  Ins.  Co.  I  Pet.  386;  were  attachedpU'Lntiff'sinvoiee.by  which 

Audenreid  v.  Randall,  8  Cliff.  99;  Hn.UI-  the  piods  were  consigned  to  the  purchaser. 

day  v.   Hamilton,  1 1  Wall.   560 ;  Lee  v.  To  these  papers  the  agent  attached  a  no- 
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if  the  assignee  of  the  bill  of  lading  takes  it  with  notice  of  the 
vendee's  insolvency,  the  vendor  has  the  same  right  of  stoppage 
in  transitu  against  the  assignee  that  he  had  against  the  vendee 
himself.1  Such  knowledge  on  the  part  of  the  vendee  tends  to 
show  that  he  did  not  purchase  in  good  faith.  Mere  knowledge 
hy  the  indorsee  that  the  goods  have  not  been  paid  for  does  not 
defeat  his  rights,  for  one  may  have  a  perfect  right  to  buy  goods 
of  one  who  has  not  paid  for  them.  He  is  only  defeated  by  know- 
ledge of  circumstances  such  as  render  the  bill  of  lading  not  fairly 
and  honestly  assignable.1 

A  transfer  of  the  "  duplicate  "  bill  of  lading,  the  original  not 
being  accounted  for,  does  not  carry  with  it  necessarily  the  title 
to  the  goods ;  and  if  the  purchaser  had  notice  which  should  have 
put  him  upon  inquiry  for  the  original,  the  transfer  does  not  de- 
feat the  right  of  the  seller  to  stop  the  goods  in  transitu?  But 
mere  notice  to  the  indorsee  that  the  consignee  has  not  paid  for 
the  goods  does  not  prevent  his  holding  them  under  the  bill  of 
lading  as  against  the  consignor,  unless  the  indorsee  also  knows 
that  by  the  terms  of  the  sale  the  vendor  is  entitled  to  receive 
payment  from  the  consignee  before  be  disposes  of  the  goods  or 
assigns  the  bill  of  lading.4  If,  for  instance,  the  goods  have  been 
sold  on  credit,  and  the  consignee  has  given  his  note  or  acceptance 
for  the  price,  and  this  is  not  due  at  the  time  he  assigns  the  bill 

lice  to  the  purchaser  of  shipment  to  him,  3  Cuming  v.  Brown,  9  East,  506  ;  Salo- 

and  anew  bill  of  lading  in  which  he  was  manse.  Nissen,  3  T.  It.  6*4,681. 

[he  assignee,  all  of  which  papers  and  billa  *  Castanola  v.  Missouri  Pac.  Ry.  Co.  24 

of  lading  wen  delivered  to  the  purchaser,  Fed.  liep.  267. 

and  by  him  transferred  by  indorsement  to  *  Cuming  u.  Brawn,  9  East,  506.    This 

defendants,  except  the  tirst,  which  was  not  qualification  of  the  rale  has  been  criticised 

indorsed,  but  it  and  the  goods  described  in  on  the  ground  that "  where  there  has  been 

itwereputin defendant's  possession,  upon  no  delivery  of  the  goods,  and  the  trans- 

the  agreement  (hat  the  proceeds  of  the  sale  feree  acts  upon  the  faith  of  the  bill  of  lad- 

of  such  goods  should  be  applied  by  de-  ing,  he  necessarily  knows  that  the  goods 

fendanta   towards  the  payment  of  their  are  in  transit,  and  that  if  not  paid  for  they 

advances  made  to  the  purchaser  on  these  are  subject  to  the  vendor's  right  lo  slop 

and  other  prior  transfera  of   goods  and  them  if  the  vendee  becomes  insolvent.    It 

bill*  of  lading.     It  was  held  that  defend-  would  not  therefore  be  inequitable  to  hold 

anta  were  the  lawful  holders  of  the  bills  thai,  with  such  knowledge,  and  knowledge 

of  lading,  with  inch  rights  as  the  posses-  also  that  the  gooda  have  not  been  paid 

sion  of  them  and  of  the  goods  might  con-  for,  he  makes  his  advances  subject  to  the 

fan,  and  that  the  vendor  could  not  stop  vendor's  right,  and  does  so  voluntarily 

the  goods  in  transitu,  with  knowledge  of  all  the  facts."    Hol- 

1  Vertue  v.  Jewell,  «  Camp.  31 ;  Loeb  brook  v.  Voae,  6  Bosw.  76,  109,  per  Wood- 

-.  Peter*,  63  Ala.  243,  35  Am.  Rep.  17.  raff,  J. 
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of  lading  for  value,  hie  knowledge  of  this  fact  does  not  make  it 
unfair  for  him  to  accept  an  assignment  of  the  bill  of  lading.  Id 
such  a  case,  Lord  Ellenborough,  C.  J.,  said  : '  "If  a  bill  of  lading 
should  be  held  by  ua  not  aasignable  under  these  circumstances, 
the  consequence  would  be  that  no  bill  of  lading  could  be  deemed 
safely  assignable  before  the  goods  arrived,  unless  the  assignee  of 
the  bill  of  lading  was  perfectly  assured  that  the  goods  were  paid 
for  in  money,  or  paid  for  in  account  between  the  parties,  which  is 
the  same  thing;  a  position  which  would  tend  to  overturn  the 
general  practice  and  course  of  dealing  of  the  commercial  world 
on  this  subject,  and  which  is  warranted,  as  we  conceive,  by  no 
decided  case  on  the  subject." 

947.  It  does  not  matter  that  the  instrument  is  not  strictly 
a  bill  of  lading,  if  it  be  substantially  such.9  But  if  the  instru- 
ment signed  by  the  carrier  be  a  mere  receipt  acknowledging  pos- 
session of  the  goods,  but  not  making  them  deliverable  to  any  one, 
it  being  made  in  this  form  because  the  goods  were  being  trans- 
ported in  bond  from  the  seaboard  to  the  collector  of  customs  at  an 
interior  city,  the  transfer  of  such  receipt  by  the  consignee  does 
not  have  the  effect  to  defeat  the  vendor's  right  of  stoppage  during 
such  transit.8 

Advances  made  on  a  promise  to  procure  and  deliver  bills  of 
lading  are  not  made  on  the  faith  of  auuh  bills,  and  the  lender  is 
not  protected  as  against  the  vendor.1 

948.  Assignee  for  creditors  not  a  purchaser  for  value.— 
If  the  bill  of  lading  be  assigned  in  trust  for  the  creditors  of  the 
insolvent  vendee,  such  assignee  is  not  a  purchaser  for  value,  and 
consequently  takes  subject  to  the  exercise  of  any  right  of  stop- 
page in  transitu  which  might  exist  against  the  vendee  himself.* 

949.  A  preexisting  debt  is  a  valuable  consideration  for  a 
transfer  of  a  bill  of  lading,  and  will  protect  the  transferee  from 
a  subsequent  stoppage  in  transitu?  There  is  no  distinction  in 
principle  between  cases  relating  to  the  consideration  for  a  trans- 

1  Cuming  v.  Brown,  9  East,  506.  ton  v.  Eager,  IS  Pick.  467,  476 ;  Arnold 

*  Rawla  8.  Dashler,  4  Abb.  App.  Dec.    p.  Delano,  4  Coih.  33. 

1 2,  affirming  28  How.  Pr.  66.  •  Lank  b.  Scolt,  3  Q.  D.  D.  3J«  (ni*- 

*  Holbrook  v.  Vose,  6  Bosw.  76, 109.  Muting  from  Rodger   o.  Comploir  a'Es- 

*  Holbrook  v.  Vose,  6  Boaw.  76,  104,  compte  de  Pari*,  L.  R.  S  P.  C.  333);  Cleni- 
111;  Barnard  v.  Campbell,  65  Barb.  2B6,  enlson  v.  Grand  Trunk  Rj.  Co.  41  U.  C. 
iU2.  Q.  B.  S63  ;  Lee  b.  Kimball ,  45  Mo.  1 7!  I 

="■  Harris  v.  Pratt,  17  N.  Y.  249;  Stan-    Sheppard  t>.  Nawhall,  47  Fed.  Rep.  468. 
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fer  of  a  bill  of  lading  and  cases  relating  to  the  consideration  for 
a  transfer  of  negotiable  paper. 

Bat  by  some  courts  it  is  held  that  a  transfer  in  security  or  in 
payment  of  an  existing  indebtedness,  without  anything  advanced, 
given  up,  or  lost,  on  the  part  of  the  transferee,  does  not  constitute 
such  an  assignment  as  will  preclude  the  vendor  from  exercising 
the  right  of  stoppage  in  transitu.1 

960.  Whether  a  transfer  of  the  bill  of  lading  by  the  ven- 
dee, after  a  stoppage  in  transitu,  has  the  same  effect  as  suoh 
a  transfer  made  before  suoh  stoppage,  is  a  question  which  was 
for  the  first  time  decided  in  a  recent  case  by  the  Supreme  Court 
of  California.  In  that  case  the  bill  of  lading  which  the  vendor 
sent  to  the  buyer  was  indorsed  by  the  latter  for  advances  made 
upon  it  in  good  faith,  after  the  seller  had  given  notice  to  the  car- 
rier to  stop  the  goods  in  transitu ;  and  it  was  held  that  the  in- 
dorser  of  the  bill  of  lading  was  entitled  to  the  goods  as  against 
the  seller.  Mr.  Justice  Crockett,  delivering  the  judgment  of  the 
court,  stated  very  clearly  the  grounds  of  the  decision,  saying:3 
"  The  vendor  has  voluntarily  placed  in  the  hands  of  the  vendee  a 
muniment  of  title,  clothing  him  with  the  apparent  ownership  of 
the  goods ;  and  a  person  dealing  with  him  in  the  usual  course  of 
business,  who  takes  an  assignment  for  a  valuable  consideration, 
without  notice  of  such  circumstances  as  render  the  bill  of  lading 
not  fairly  and  honestly  assignable,  has  a  superior  equity  to  that  of 
the  vendor  asserting  a  recent  Hen,  known  perhaps  only  to  himself 
and  the  vendee.8  These  being  the  conditions  which  determine 
and  control  the  relative  rights  of  the  vendor  and  assignee,  where 
the  assignment  is  made  before  the  notice  of  stoppage  is  given, 
precisely  the  same  principles,  in  my  opinion,  are  applicable  when 
the  assignment  is  made  after  the  carrier  is  notified  by  the  vendor. 
Notwithstanding  the  notice  to  the  carrier,  the  vendor's  Hen  con- 
tinues to  be  only  a  secret  trust  as  to  a  person  who,  in  the  language 
of  Mr.  Benjamin  in  his  work  on  Sales,  takes  an  assignment  of  a 
bill  of  lading  '  without  notice  of  such  circumstances  as  render  the 
bill  of  lading  not  fairly  and  honestly  assignable.'     The  law  pro- 

1  Leuaaeier  c.  The  Southwestern,  S  This  would  seem  to  hold  good  only  in 
Wood*,  39 ;  Loeb  v.  Peters,  63  Ala.  343,  State*  where  bills  of  lading  are  mode  ne- 
:<S  Aid.  Rep.  IT.  Rotiable,  for,  ordinarily,  an  indorscr  can 

*  Newhall  v.  Cent.  Pac  R.  R.  Co.  51    gi.e  no  belter  title  than  he  himself  has. 
Cal.  845,  350,  II  An.  Rep.  713.  ■  Biewuier  v,  Sime,  43  Cal.  139. 
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Tides  no  method  by  which  third  persona  are  to  be  affected  with 
constructive  notice  of  acta  transpiring  between  the  vendor  and 
carrier;  and,  in  dealing  with  the  vendee,  whom  the  vendor  has 
invested  with  the  legal  title  and  apparent  ownership  of  the  goods, 
a  stranger,  advancing  his  money  on  the  faith  of  this  apparently 
good  title,  is  not  bound  at  his  peril  to  ascertain  whether  possibly 
the  vendor  may  not  have  notified  a  carrier — it  may  be  on  some 
remote  portion  of  the  route  —  that  the  goods  are  stopped  in  tran 
situ.  If  a  person  taking  an  assignment  of  a  bill  of  lading  is  to 
encounter  these  risks,  and  can  take  the  assignment  with  safety 
only  after  be  has  inquired  of  the  venaor,  and  of  every  carrier 
through  whose  hands  the  goods  are  to  come,  whether  a  notice  of 
stoppage  in  transition  has  been  given,  it  is  quite  certain  that  pro- 
dent  persons  will  cease  to  advance  money  on  such  securities,  and 
a  very  important  class  of  commercial  transactions  will  be  prac- 
tically abrogated." 

961.  Pledge  by  a  factor  or  agent.  —  By  the  common  law,  a 
consignee  who  was  a  mere  factor  or  agent  of  the  consignor  could 
only  defeat  the  latter'a  rights  by  a  Bale,  and  not  by  a  pledge,  of 
the  bill  of  lading.1  But  now,  under  the  factors'  acts,  a  factor  or 
agent  may  make  a  valid  pledge  of  a  bill  of  lading  or  other  doc- 
ument of  title,  which  operates  as  an  assignment  of  the  contract, 
and  defeats  the  consignor's  rights.3 

962.  An  apparent  sale  of  the  bill  of  lading,  fraudulently 
made,  for  goods  not  received,  for  the  purpose  of  defeating  the 
right  of  stoppage,  will  not  have  that  effect.3  The  fraudulent 
assignee,  if  he  effectually  aids  the  original  vendee  in  obtaining 
possession  of  the  goods,  may  make  himself  personally  liable  for 
the  loss  sustained  by  the  vendor.* 

And  so,  if  the  bill  of  lading  has  been  obtained  from  the  con. 
signor  by  fraud,  his  right  of  stoppage  in  transitu  is  not  defeated, 
either  as  against  his  immediate  indorsee,  or  as  against  a  subse- 
quent indorser  for  value,  for  the  latter  can  obtain  nobetter  title 
to  the  goods  than  his  indorser  had.G 

1  LickUrrow  o.   Mason,  1    Bm.  Lend.  Pool*  s.  H.  A  T.  C.  Railroad  Co.  S8  Tex. 

Cai.Sthcd.T53;  Walter c.  Iton.S  Wash.  134. 
S83.  *  Poole  v.  Railroad  Co.  58  Tei.  1*4. 

*  Thompson  v.  Doruinj,  U  M.  &  W.  *  Oarnaj  r.  Bahrand,  3E.SE  62S ; 
403 ;  Howard  v.  Shepherd,  9  C.  B.  197.  Dowa  s.  Perrin,  16  N.  T.  315 ;  Dacan  a. 

•  Rosenthal  e.  Dessau,   11   Hun,  49;  Shipper,  35  Pa.  St.  S19. 
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963.  The  transfer  of  a  bill  of  lading  as  security  does  not 
absolutely  defeat  the  vendor's  right  of  stoppage  in  transitu, 
bat  he  may  resume  possession  of  the  goods  upon  satisfying  the 
pledgee's  claim.1  When  the  vendor  has  done  this,  he  stands  ex- 
actly in  the  same  position  as  to  everybody  else,  both  the  original 
purchaser  and  those  claiming  under  him,  us  if  there  had  never 
been  any  pledge  of  the  bill  of  lading.  His  right  of  stoppage  m 
transitu  covers  every  interest  in  the  goods  .which  has  not  passed 
by  the  pledging  of  the  bill  of  lading.  The  vendor,  moreover,  has 
in  such  case  the  equitable  right  of  having  the  assets  marshalled  ; 
that  is,  the  pledgee  may  be  called  upon  to  exhaust  any  other  se- 
curities he  has  for  the  same  debt  before  proceeding  against  the 
goods  claimed  by  the  unpaid  pledgor.3 

But  in  an  action  of  replevin  the  assignee  of  a  bill  of  lading, 
after  his  right  to  possession  of  the  goods  has  been  established, 
cannot  be  required  to  render  an  account  of  advances  and  of  the 
proceeds  of  the  sale  of  the  goods,  with  a  view  of  paying  plaintiff 
the  surplus,  but  plaintiff  must  seek  his  remedy  in  another  action. 
If  a  plaintiff  in  such  action  fails  to  establish  his  right  of  posses- 
sion, his  action  fails.  He  can  ask  for  such  an  accounting  only  in 
an  equitable  proceeding.8 

964.  After  the  purchaser  has  transferred  the  bill  of  lading 
in  pledge,  he  oan  make  no  sale  that  will  discharge  the  ven- 
dor's right  of  stoppage  in  transitu  ;  for  he  can  transfer  no  greater 
or  better  title  than  he  has  ;  and  the  right  which  he  has  is  a  right 
subject  to  the  vendor's  right  of  stoppage  in  transitu,  for  the  in- 
dorsement of  the  bill  of  lading  transfers  the  title  to  the  pledgee. 
and  not  to  any  other  person.4  A  sub-purchaser  in  such  case  is 
like  any  sub-purchaser  without  a  document  of  title;  be  has  no 
greater  rights  than  the  original  purchaser.  It  has  been  suggested 
that  in  such  case  the  sub-purchaser,  having  an  equitable  interest 
in  the  goods  subject  to  the  rights  of  the  pledgee  and  of  the 
vendor,  might  come  in  and  satisfy  the  claim  of  the  vendor  who 

i  Kemp  tr.  Fall,  7  A  pp.  Cue.  ST3,  af-  Fulton,  10  Tex.  8,  60  Am.  Dec.  188;  and 

firming    14  Ch.  D.  446  ;  In  re   WesUyn-  lee  Ex  part*  Golding,  13  Ch.  D.  638. 

tbina,  5  B.  &  Ad.  817 ;  Berndtaon  ».  Strang,  *  Aldrich  v.  Cooper,  S  White  &  Tudor  a 

L.  B.  4  Eq.  481,  8  L.  R.  Ch.  SSS  ;  Spal-  Lead.  C.  in  Eq.  6th  Eng.  ed.  (1886)  82. 

ding  p.  Boding,  6  Baav.  376 ;  Tuner  v.  *  Sheppard  v.  Newhall,  47   Fed.  Rep. 

Liverpool  Docks,  6  Ex.  S43 ;  Chandler  v.  466. 

•  Kemp  b.  Fall,  7  App.  Caa.  S73. 
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has  stopped  the  goods  tn  transitu,  after  paying  off  the  claim  of 
the  pledgee.1 

956.  The  faot  that  the  vendee  has  indorsed  the  bill  of  lad- 
ing to  his  factor  does  not  impair  the  vendor's  right  to  stop  the 
goods  in  transitu  upon  the  insolvency  of  the  vendee,  provided 
the  indorsement  was  not  in  pledge,  though  the  vendee  is  indebted 
to  the  factor  on  general  account.2 

966.  After  a  consignee  has  made  advances  to  the  con- 
signor upon  the  bill  of  lading,  the  latter  has  no  right  to  stop 
them  in  transitu? 

967.  The  indorsement  of  the  bill  of  lading  by  the  vendor 
to  the  vendee  does  not  affeot  the  right  of  the  former  to  stop 
the  goods  in  transitu.*  This  does  not  amount  to  a  negotiation  of 
the  bill  of  lading,  such  ss  is  ordinarily  meant  by  the  use  of  that 
term  in  this  connection.  The  negotiation  which  puts  an  end  to 
the  right  of  stoppage  in  transitu  is  a  negotiation  by  the  vendee 
to  a  third  person  for  a  valuable  consideration. 

968.  A  delivery  order  given  by  the  vendor  to  bis  vendee, 
and  transferred  by  the  latter  to  a  purchaser  from  bim,  does  not 
defeat  the  vendor's  right  of  stoppage.6 

The  delivery  of  a  shipping  note,  with  an  order  on  a  warehouse- 
man to  deliver  the  goods  to  a  third  person,  does  not  pass  the 
property  in  the  goods  so  as  to  prevent  a  stoppage  tn  transitu? 
And  so  a  delivery  of  the  original  bill  of  parcels,  in  which  the 
vendor  acknowledges  he  has  received  the  price  in  the  vendee's 
notes,  secured  by  mortgage,  together  with  an  order  for  the  deliv- 
ery of  the  goods,  does  not  protect  the  sub-purchaser  in  lib  title 
against  the  vendor,  unless  the  sub-purchaser  has  obtained  posses- 
sion of  the  goods.7 

<  Kemp  v.  Falk,  7  App.  Cu.  573,  per  Akcrman  v.  Humphrey,   1    C.  &  P.  53 ; 

Lord  Selborne,  L.  C.  Ives  B.  Polak,  14  How.  Pr.  411. 

1  Patten  v.  Thompson,  5  M.  &  B.  350.  *  Akerman  v.  Humphrey,  1  C.  &  P.  53. 

See  Vertue  v.  Jewell.  4  Camp.  31,  where  *  Holbrook  o.  Vose,  6  Bosw.  "6,  106. 

it  is  asserted  that  the  right  of  stoppage  in  IE  the  vendor  has  given  a  bill  of  parcels 

(ranrifu   does  not  exist   in  case  the  ship-  of  the  goods  sold,  together  with  (a  order 

ment  is  made  in  payment  of  a  balance  of  on  a  warehouseman  for  their  delirerjr.snd 

account.  the  vendee,  on  the  strength  of  these,  sells 

8  Borritt  v.  Rench,  4  McLean,  335.  the   goods,  and  the  purchaser  from  him 

*  The  Tigress,  3!  L.  J.  Adm.  97,  per  fairly  obtains  possession,  the  right  of  itop- 

Dr.  Lushington.  page  in  transitu  is  gone.     HollingtworUi 

4  Jenkyns  ■-.  Usborne,  !  M.  4  G.  678,  v.  Napier,  a  Caines,  183. 
680  ;  M'Ewan  t>.  Smith,  8  II.  L.  Css.  309 ; 
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HOW   THE  RIGHT   IS   WAIVED  OB  DEFEATED.      [§§  959,  960. 

959.  But  a  warehouse  receipt  differs  in  its  legal  effect  from 
a  delivery  order,  for  the  latter  is  not  binding  upon  the  ware- 
houseman until  he  has  accepted  it,  while  the  former  is  in  itself  a 
document  of  title.     Of  late  years  the  factors'  acts  have  generally 

.  placed  such  receipts  upon  the  same  footing  as  bills  of  lading,  as 
being  documents  of  title,  conferring  upon  the  holder  who  has 
received  them  from  the  true  owner,  for  the  purpose  of  enabling 
him  to  dispose  of  the  property,  full  power  to  sell  or  pledge  the 
property  by  transferring  audi  documents  of  title.1  A  factor  mak- 
ing a  warehouse  entry  at  a  custom-house,  and  taking  a  warehouse- 
beeper's  receipt,  which  enables  him  to  withdraw  the  goods  at 
his  pleasure  upon  discharging  the  lien  for  government  duties,  is 
regarded  as  in  possession,  and  bo  enabled  to  effectually  pledge 
them.3 

960.  A  mere  sale  of  goods  in  transitu,  without  indorse- 
ment of  the  bill  of  lading,  does  not  determine  the  transitus.* 
It  has  even  been  said  that  a  transfer  of  the  bill  of  lading  to  the 
sub-purchaser,  or  the  making  of  a  bill  of  lading  in  his  name,  does 
not  of  itself  destroy  the  right  of  the  vendor  to  stop  the  goods  in 
transitu.  It  is  only  when  the  sub-purchaser  has  taken  possession 
of  the  goods,  or  changed  their  destination,  or  paid  value  for  them, 
that  the  right  of  stoppage  in  transitu  is  affected  by  the  sub-sale. 
If  the  vendor  has  given  notice  to  stop  in  transitu  before  his  ven- 
dee has  received  the  purchase-money  from  the  sub-purchaser,  the 
vendor  is  entitled  to  have  his  purchase- money  satisfied  out  of  the 
unpaid  purchase -money  of  the  sub-purchaser.4 

>  Cartwrigbt  v.  Wilmerding,  at  N.  Y.  has  been  an  absolute  sale  of  the  good*  bjr 

521.  the  original  purchaser,  but  the  pnrcbase- 

*  Cartwright  o.  Wilmerding,  St  N.  T.  money  lnu  Dot  bean  paid.  Can  the  Ten- 
SSI.  This  he  might  do  irrespective  of  the  dor  make  effectual  his  right  of  stoppage 
factor's  act.  ;B  tramiln  without  defeating  in  any  war 

■  Kemp  u.  Falk,  "  App.  Cat.  573.  the  interest  of  the  sub-purchaser  !    In  my 

4  Ex  parte   Guiding,  13   Ch.   D.   628,  opinion  he  can.    Ha  can  say, '  I  claim  a 

638.  right  to  retain  my  vendor'*  lien.    I  will 

Cotton,   L.  J.,  in  giving   bis  opinion,  not  defeat  the  right  of  the  sub-purchaser, 

said  :  "  Except  so  far  as  it  is  necessary  to  but  what  I  claim  ia  to  defeat  the  right  of 

give  effect  to  interests  which  other  persona  the  purchaaer  from  ma,  that  is,  to  inter  ■ 

hare  acquired  for  value,  the  vendor  can  cent  the  purchase- money  which  he  will 

exercise  his  right  to  atop  in  traniita.    It  get,  so  far  as   is  necessary  to  pa;   me.' 

has  been  decided  that  he  can  do  so  when  That,  in  my  opinion,  he  is  entitled  to  do, 

the  original  purchaser  has  deslt  wish  the  not  in  any  way  thereby  interfering  with 

goods  by  way  of  pledge.     Here  we  have  the  rights  or  the  sub-purchaser,  but  only, 

rather  the  converse  of  that  case.     There  as  against  his  own  vendee,  asserting  hit 
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But  the  proposition,  that  a  right  of  stoppage  in  transitu  ran 
be  exercised  as  against  the  purchase-money  payable  by  a  sub- 
purchaser to  his  vendor,  was  called  in  question  by  Lord  Selborne 
in  the  House  of  Lords.1  "  I  am  bound  to  say  that  it  is  not  con- 
sistent with  my  idea  of  the  right  of  stoppage  in  transitu  that  it 
should  apply  to  anything  except  to  the  goods  which  are  in  tran- 
situ. But  when  the  right  exists  as  against  the  goods  which  are 
in  transitu,  it  is  manifest  that  all  other  persons  who  have,  sub- 
ject to  that  right,  any  equitable  interest  in  those  goods  by  way 
of  contract  with  the  original  purchaser,  or  otherwise,  may  come 
in,  and,  if  they  satisfy  the  claim  of  the  seller  who  has  stopped 
the  goods  in  transitu,  they  can  of  course  have  effect  given  to 
their  rights  ;  and  I  apprehend  that  a  court  of  justice,  in  adminis- 
tering the  rights  which  arise  in  actions  of  this  description,  would 
very  often  find  that  the  rights  of  all  parties  were  properly  given 
effect  to,  if  so  much  of  the  purchase-money  payable  by  the  sub- 
purchasers were  paid  to  the  original  vendor  as  might  be  sufficient 
to  discharge  bis  claim  ;  and,  subject  of  course  to  that,  the  other 
contracts  would  take  effect  in  their  order  and  in  their  priorities." 

961.  But  if  the  original  vendor  has  notice  of  the  resale  of 
the  goods  by  his  vendee,  and  consigns  them  to  the  second  ven- 
dee, his  right  of  stoppage  in  transitu  is  gone.3  There  is  in  such 
case  a  final  and  irrevocable  delivery  from  the  time  of  the  com- 
mencement of  the  carriage  of  the  goods  to  the  second  purchaser. 

There  is  no  right  of  stoppage  in  transitu  of  goods  shipped  in 
the  name  of  the  buyer  to  a  third  person  as  consignee.  The  seller, 
by  shipping  the  goods  in  this  way  and  taking  a  bill  of  lading 
in  the  buyer 's  name  as  consignor,  recognizes  his  right  to  con- 
trol the  goods  as  owner,  and  to  vest  the  title  of  the  goods  in  tbe 
consignee.8 

962.  The  delivery  of  a  part  of  a  cargo  does  not  determine 

Tight  to  resume  his  vendor's  lien,  and  to  Davis  i:  Reynolds,  4  Camp.  267  ;  Seymour 

obtain  payment  by  means  of  hd  exercise  v.  Newton,  105  Mass.  272,  975  ;  Secomb  r. 

of  that  right,  interfering  only  with  what  Nutt,  U  B.  Hon.  324  ;  Macon  *  Wrtirra 

would  hare  been  a  benefit  to  the  vendee,  R.  R.  r.   Meador,  65  Ga.  105 ;  Ciapp  r. 

who  would  otherwise  have  got  his  pur-  Boh  me  r,  65  Iowa,  S7S ;  Patlison  ».  C»l- 

ch sse-m on ey  without  payingforthegoods,  ton,  33  Ind.  240,  S  Am.  Rep.  199;  Hoi. 

bot  in  no  way  interfering  with  Bny  right  brook  e.  Vote,  6  Bosw.  76, 106. 

acquired   by  the  tub  -  purchaser  of   the  >  Kemp  u.  Fait,  7  App.  Caa.  S73,  W7. 

goods."  ■  Eaton  v.  Cook,  39  Vt.  58. 

See,  also,  Craven  t>.  Ryder,  6  Taunt.  *  Tread  well  v.  Ay  diet  t,  9  IIHsk.  368. 
433;  Dixon   ».  Yates,  6  B.  *  Ad.  313; 
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HOW   THE   RIGHT   IS  WAIVED   OB   DEFEATED.  [§  96S. 

the  right  of  stoppage  in  transitu  of  the  whole  cargo,  unless 
the  circumstances  show  that  a  delivery  of  part  was  intended  to 
have  that  effect.1  Lord  Blackburn  well  expressed  the  law  upon 
this  point  in  a  recent  case  before  the  House  of  Lords:3  "It  is 
said  that  the  delivery  of  a  part  is  a  delivery  of  the  whole,  it 
may  be  a  delivery  of  the  whole.  In  agreeing  for  the  delivery 
of  goods  with  a  person,  you  are  not  bound  to  take  an  actual 
corporeal  delivery  of  the  whole  in  order  to  constitute  such  a  de- 
livery, and  it  may  very  well  be  that  the  delivery  of  a  part  of 
the  goods  is  sufficient  to  afford  strong  evidence  that  it  is  in- 
tended as  a  delivery  of  the  whole.  If  both  parties  intend  it  as 
a  delivery  of  the  whole,  then  it  is  a  delivery  of  the  whole;  but 
if  either  of  the  parties  does  not  intend  it  as  a  delivery  of  the 
whole,  if  either  of  them  dissents,  then  it  is  uot  a  delivery  of  the 
whole.  I  bad  always  understood  the  law  upon  that  point  to 
have  been  an  agreed  law,  which  nobody  ever  doubted  since  an 
elaborate  judgment  in  Dixon  v.  Yates,8  by  Lord  Wensteydale, 
who  was  then  Parke,  J.  The  rule  I  had  always  understood, 
from  that  time  down  to  the  present,  to  be  that  the  delivery 
of  a  part  may  be  a  delivery  of  the  whole  if  it  is  so  intended, 
but  that  it  is  not  such  a  delivery  unless  it  is  so  intended,  and 
I  rather  think  that  the  onus  is  upon  those  who  Bay  that  it  was 
so  intended." 

The  same  rule  applies  in  case  of  a  stoppage  in  transitu  of  a 
portion  of  the  goods  after  the  delivery  of  another  portion.  The 
vendor's  lien  on  the  part  so  stopped  in  transitu  is  restored,  and 
it  covers  not  only  the  price  of  such  part  of  the  goods,  but  also 
the  price  of  the  portion  already  delivered.4 

963.  In  case  the  goods  are  resold  and  a  part  delivered 
when,  the  notioe  to  stop  in  transitu  is  given  by  the  vendor, 
though  the  vendor  loses  by  the  resale  the  right  to  stop  the  goods 
in  transitu,  he  is  entitled,  if  he  gives  that  which  would  have 
been  a  valid  notice  of  stoppage  in  transitu  had  there  been  no 

1  Tomer  o.  gravel),   H  H.  &  W.  28;  comb  v.  NuU,  14  R.  Mon.324  ;  Hamburger 

Slubey  K.  Heyward,  8  H.  BI.  SIM;  Ham-  v.  Rodman,  9  Daly,  S3  ;   In  rt  Beam.,  IS 

mond  n.  Anderson,  4  B,  &  P.  69  ;  Belts  o.  N.  Bank.  Reg.  500. 

GibboDi,  2  Ad.  &  E.  57,  79  ;  Miles  t>.  Gor-  a  Kemp  t>.  Falk,  7  App.  Cm.  578,  586, 

ton.S  Cr.  &  M.  504;  Ex  parti  Gibt.s,   1  nffii-mhig  Ex  part*  Fait,  14  Ch.  D.  416. 

Ch.  D.   101  ;  Jones  v.  Jone*.  8M.4W,  *  5  B.  ft  Ad.  313,  339. 

431 ;  Oawshay  v.  Baden,  1    B.  4  C.  181  ;  *  Wen  (worth  v.  Out  hwaite,  10  M.  &  W. 

Buckler  v.  Furntoi,  17  Wend.  504  ;   So-  435,  452,  per  Parko,  B. 
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§§  964,  965.]      SELLEB't)   BIGHT   OF   STOPPAGE  IN   TRANSITU. 

resale,  to  intercept,  to  the  extent  of  his  own  unpaid  purchase- 
money,  bo  much  of  the  sub-purchaser's  purchase-money  as  remains 
unpaid  by  him.1 

034.  After  a  vendee  has  resold  the  goods  and  delivered 
the  bill  of  lading  to  bis  vendee,  the  right  of  stoppage  in  tran- 
situ by  the  original  vendor  is  gone,  because  the  last  purchaser 
is  entitled  to  rely  upon  the  title  and  possession  of  bis  vendor  as 
evidenced  by  his  holding  and  indorsing  the  bill  of  lading.1  And 
in  like  manner  one  purchasing  from  a  vendee,  who  has  acquired 
actual  possession  from  the  carrier,  may  properly  rely  upon  such 
possession,  if  the  sale  be  made  in  good  faith  and  without  know- 
ledge of  any  claim  to  their  possession  on  the  part  of  the  original 
vendor.  Thus,  if  goods  at  a  railroad  station  at  the  place  of  their 
destination  are  received  by  the  purchaser,  who  pays  the  freight 
and  thereupon  sells  and  delivers  them  to  another  while  they  are 
still  at  the  station,  the  right  of  stoppage  in  transitu  is  gone.3 

966.  The  right  of  stoppage  is  paramount  to  all  liens  against 
the  purohaser.  An  attachment  or  seizure  upon  execution  of  the 
goods  while  in  the  hands  of  the  carrier  by  another  creditor  of 
the  purchaser  as  his  property  does  not  defeat  the  seller's  right 
of  stoppage  in  transitu.*    Even  an  attachment  by  the  holder  of 

1  Ex  part*  Talk,  U  Ch.  D.  446,  follow-  Rep.  84.     Vississipiii  :  Morris  b.  Shrjook. 

ing  Ex  parte  Guiding,  13  Ch.  D.  628.  50  Miss.  590.     Missouri  :  Schn-nbarl«r  p. 

1  Newnom  v.  Thomlon.  6  East,  IT,  43 ;  Kane,  13  Ho.  App.  186.    Texas :  Chandin 

Loeb  i>.  Peter*,  63  Ale.  943,  39  Am.  Rep.  p.  Fulton,  10  Tex.   a.  60  Am.  Dec  188 

17;  Sbeppard  b.  Newhall,  47  Fed.    Rep.  Ienneaeee:     Mississippi    Mills    v.    Union 

468.  &    Planters'  Bank,  9    Lea,  314.     Contra, 

■  United  States  Engine  Co.  v.  Oliver,  Boyd  t>.  Mostly,  8  Swan,  661.    Pensiyl- 

16  Neb.  613.  niU :  Hays  B.  Momlle,  14  Pa.  St.  48  ;  Pot- 

*  Smith  n.  Gobi,  1   Camp.   N.  P.   282;  linger  b.   Hctkahei,  3  Grant,  309.    Ohio: 

Morley  v.  Hay,  3  M.  ft  Ry.  396;  Oppen-  C&Uhan    t>.  Babcock,  21  Ohio  St.  SRI,  8 

heim  v.  Russell,  3  II.  4  P.  42;  Jackson  Am.   Rep.  63;  Benedict   n.    Schestle,  13 

v.  Nichol,  5   Bing.  N.  C.  508,  S18,  per  Ohio  St.  515.   Maryland :  O'Brien  t.  Nor. 

Tindal,  C.  J.    Massachusetts :  Naylor  v.  ris,  16  Md.  122,  77  Am.  Dec  284.    leva: 

Dennie,  8  Pick.  198,  19  Am.  Dec.  319;  Greve  v .  Dnnham,  60  Iowa,  108,  14  N.  W. 

Seymonr    «.    Newton,    105    Mass.   373;  Rep.  130;  O'Neil  r.  Garrett,  6  lows,  4S0; 

Durgy  Cement  4  Umber  Co.  r.  O'Brien,  Cox   v.   Burns,  1   Iowa,  St.    California: 

123    Maes.    13.     Hew   Tori:   Buckley    v.  Blackmail   ».  Pierce,  33  Cal.  508.    Ken 

Furniaa,  15  Wend.  137;  Covell  v.  Hiicb-  tneky :  Hanse  v.  Jndson,  4  Dana,  9,  It, 

cock,  23  Wend.  611.  Connecticut :  Aguirre  39  Am.  Dec  377;  Wood  e.  Yeatman,  15 

t'..Pn.rm('ler>r   S3   Conn.  473.     Hebrasxn  :  B.  Mon.  370.     Louisiana:  Blum  p.  Marks, 

Chicane  Barlinisuin  &  Quincy  K.  R.  Co.  21  La.  Add. 268,  99  Am.  Dec  725.    Hortk 

V.  Painter,  15  Neb.  394.   Hew  Hampshire :  Carolina  :    Fnrrell  o.  Railroad,  102  N.  C. 


Inslee  i 

Lane,  57    N.  H.  454.     Kansas; 

390, 

S.  E.  Rep.  302.    Wisconsin  :  Shtr 

Rucker 

.  Donovan,  13  Kant.  351, 19  Am. 
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HOW   THE  RIGHT  IS  WAIVED   OB  DEFEATED.  [§  965. 

the  draft  drawn  by  the  seller  upon  the  buyer  does  not  affect  the 
seller's  right  to  atop  the  goods  in  transitu  upon  the  insolvency  of 
tbe  buyer.1  But  an  attachment  of  the  goods  by  the  vendor  as 
the  property  of  the  vendee,  while  they  are  in  the  course  of  trans- 
portation, destroys  tbe  vendor's  right  to  stop  them  in  transitu.3 

The  goods  are  subject  to  attachment  at  the  suit  of  the  con- 
signor's creditors  if  the  consignee  sustains  the  relation  of  agent 
or  factor  of  the  consignor,  so  that  the  latter  is  the  owner  of  tbe 
goods,  and  may  dispose  of  them  at  his  will.8 

The  vendor's  right  of  stoppage  is  paramount  to  a  lien  in  favor 
of  the  carrier,  when,  by  agreement  or  usage,  the  lien  of  the  latter 
is  extended  to  cover  a  general  balance  of  account  due  from  the 
consignee.4 

1  Sf j-monr  p,  Newton,  105  Mass.  272.  *  Dickman  v.  Williams,  SO  Miss.  900  ; 

a  Woodruff  e.  Noyes,   15  Conn.  835  ;  Sproulo  o.  McNulty,  7  Mo.  68. 

Fox  v.  Willie,  60  Tex.  373 ;  Fergoaon  v.  »  Farrell  v.  Railroad  Co.  102  H.  C.  390, 

Herring,  49  T«I.  135,  129.  S  S.  E,  Rep.  302,  11  Am.  St.  Rop.  760. 
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CHAPTER  XIX. 

■WAREHOUSEMEN    AND    WHARFINGERS'    LIENS. 

I.  Of  warehousemen,  967-976. 
II.  Of  wharfingers,  977-980. 
III.  Statutory  protfcions,  981. 

I.   Of  Warehousemen. 

967.  A  warehouseman's  lien  is  a  common  law  lien.  The 
duties  of  a  warehouseman  are  similar  to  those  of  a  carrier. 
The  latter  receives  goods  to  be  delivered  at  a  different  place: 
the  former  receives  them  to  deliver  at  a  different  time.  Neither 
the  carrier  nor  the  warehouseman  adds  anything  to  the  intrin- 
sic value  of  the  property;  bat  the  relative  value  to  the  owner 
is  increased  by  the  services  rendered,  either  by  the  one  or  the 
other,  else  the  owner  would  not  have  undertaken  to  pay  for 
them.1 

A  warehouseman's  lien  at  common  law  has  generally  been  re- 
garded as  a  specific  lien  for  the  charges  due  upon  the  particular 
goods  that  have  been  stored,3  and  not  for  any  indebtedness  to  the 
warehouseman  from  the  owner  disconnected  with  the  charges  for 
storage  of  the  particular  goods ;  or,  in  other  words,  that  he  has 
no  lien  for  a  balance  of  accounts  relating  to  different  transactions 
of  storage.  His  lien  is  generally  regarded  as  specific  upon  the 
goods  stored  for  the  particular  charges  for  such  storage.8 

A  warehouseman's  lien  may,  however,  be  made  a  general  one 
by  express  agreement,  and  possibly  by  an  agreement  implied 
from  a  well-established  custom,  or  from  the  circumstances  of  a  par- 
ticular case.4 

1  Steinman  v.  Wilkini,  7  W.  A  S.  466,  goods  not  only  for  demands  accruing  out 

42  An.  Dec.  254,  per  Gibson,  C.  J.  of  tba  article  retained,  bat  for  a  balance 
."  Steinman  v.  Wilkini,  7  W.  &  S.  466,  of  accounts  relating  to  dealings  of  alike 

43  Am.  Dec.  2S4.  nature."    Per  Scott,  J. 

*  Scott    v.  Jester,   13   Ark.  437,   446.        <  Holderness  v.  Collinson,  1  Han.  a  R. 
"  Warehousemen     certainly    hare    not    a     55,  7  B.  &  C.  313. 
general   lien,  authorising   a  detention   of 
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OF   WAREHOUSEMEN.  [§§  968,  969. 

A  warehouse  man's  lien,  as  defined  by  statute  in  some  States,  is 
a  general  lien.  Thua,  tbe  New  York  statute,  which  declares  that 
"  such  lien  shall  extend  to  and  include  all  legal  demands  for 
storage  and  expenses  paid  for  cartage,  labor,  weighing,  and  cooper- 
ing, which  the  warehouseman  may  hare  against  the  owner  of  said 
goods,"  is  construed  as  creating  a  general  lien,  and  not  merely 
a  specific  lien.1 

966.  In  some  States  a  person  not  a  warehouseman,  and 
not  in  the  business  of  storing  goods,  has  no  lien  on  goods 
for  his  compensation  for  storing  them,  unless  there  be  an  ex- 
press agreement  for  a  lien,  or  it  is  the  legal  duty  of  one  to  receive 
and  bold  the  goods.8  A  mere  volunteer,  under  no  such  obliga- 
tion, who  accepts  the  temporary  custody  of  goods,  without  any 
agreement  for  a  lien,  can  claim  none  for  bis  compensation.8 

The  statutes  declaring  this  lien  generally  confer  it  upon  any 
person  who  stores  goods  at  the  request  of  the  owner. 

969.  As  already  stated,  a  carrier  may  store  goods  which 
the  consignee  neglects  or  refuses  to  receive,  and  create  a  lien 
upon  tbe  goods  for  such  storage,  or  he  may  himself  hold  them  as 
warehouseman  and  claim  a  lien  for  bis  services  in  that  capacity. 
If  the  consignee  does  not  receive  the  goods  after  notice  of  their 
arrival,  tbe  carrier  may  subject  them  to  a  warehouseman's  lien 
without  notifying  either  tbe  consignor  or  consignee  that  he  has 
stored  the  goods.  "  We  are  not  aware,"  says  Devens,  J.,  in  a 
recent  case,4  "  that  it  has  ever  been  held  to  be  the  duty  of  the 
carrier  to  notify  the  owner  or  consignor  of  goods  of  a  refusal  to 

1  Stallman  f.  Kimberly,  121  N.  Y.  393,  inger  was  in  the  habit  of  keeping  a  ware- 

31   N.  Y.  St.  Rep.  S14,  affirming  S3  Hun,  bouse  on  bis  wharf,  and  the  warehousing 

531,  24  N.  Y.  St.  Rep.  TS7,  23  Abb.  N.  business  was  a  sort  of  subsidiary  appendage 

C  141,  6  N.  Y.  Snpp.  706.     O'Brien,  J.,  thereto.      Now,    warehousing,    aa  an    in- 

delivering  the  judgment  in  the  Court  of  dependent  institution,  complete];  dwarfs 

Appeals,  said    that  at   common   law  it  the    wharfinger ;    and    it   would   be    the 

seems  to  have  been   a  matter  of  doubt  height  of  absurdity  to  retain  the  general 

whether  the  lien  was  Bpecitic  or  general;  lien  in   the  one  case  and   deny  it  in  the 

and,  in  view  of  this  condition  of  tbe  com-  other." 

roon  law,  and  having  regard  to  the  words  *  Mew  York  :  In  n  Kelly,  IS  Fed.  Rep. 

of  tbe  statute,  a  warehouseman  must  be  528 ;  Trust  v.  Pirsson,  1  Hilton,  292 ;  Alt 

regarded  as  having  a  general  lien.     In  the  D.  We  id  en  berg,  6  Boaw.  176;    EivntS  t>. 

Supreme  Court,  Barrett,  J.,  said :  "  Tbe  Ghio, 3  E.  I).  Smith,  264.    So  declared  by 

fact  is,  warehousing  has  become  an  im-  statute. 

nense  industry  in  these  days,  and  the  *  Rivara  v.  Ohio,  3  E.  J).  Smith,  264, 

net  is  nothing  more  than  a  fair  recogni-  per  Woodruff,  J. 

lion  of  the  advance.   Formerly  tbs  wharf-  '  Barker  v.  Brown,  138  Mass.  340,  343. 
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accept  them  before  he  can  terminate  his  own  liability  as  a  carrier, 
and  thereafter  hold  them  himself,  or  transfer  them  to  another 
to  hold  as  a  warehouseman.  It  is  for  the  owner  or  consignor  of 
goods  to  have  some  one  at  the  place  of  delivery,  when  their 
transit  is  completed,  to  accept  them.  If  he  does  not,  the  rale 
which  imposes  a  doty  upon  the  carrier  to  bold  them  himself  as 
warehouseman,  or  to  store  them  in  some  convenient  place,  suffi- 
ciently protects  the  goods  he  has  shipped.  It  would  be  unrea- 
sonable that  the  carrier  should  not  be  allowed  to  terminate  his 
contract  of  carriage  until  after  notice  to  the  consignor,  and  subse- 
quent assent  by  him  to  the  storage  of  the  goods.  The  assent  of 
the  owner  or  consignor  of  goods  that  a  lien  thereon  for  storage 
shall,  under  certain  circumstances,  be  created,  is  one  to  be  in- 
ferred from  the  contract  of  shipment  he  has  made.  If  his  con- 
signee cannot  be  found,  or,  being  found,  refuses  to  accept,  he  must 
be  held  to  authorize  the  storage  of  the  goods.  If  the  carrier  it 
authorized  to  store  them,  it  does  not  require  argument  to  show 
that  he  may  subject  them  to  a  lien  for  the  necessary  storage 
charges,  and  that  the  owner  cannot  thereafter  sell  or  transfer 
them  so  as  to  divest  the  lien." 

970.  A  warehouseman  may  claim  a  lien  for  freight  charges 
he  has  paid  to  a  carrier  upon  goods  which  the  carrier  has  placed 
in  hie  warehouse  upon  the  neglect  or  refusal  of  the  consignee  to 
receive  the  goods  upon  their  arrival  at  their  destination.1  Id 
such  case  the  warehouseman  really  acts  as  the  agent  of  the  car- 
rier, both  in  holding  possession  of  the  goods  and  in  collecting  the 
freight  charges.  But  a  warehouseman  can  maintain  no  lien  for 
freight  charges  advanced  by  him  when  the  carrier  by  his  negli- 
gence has  failed  to  fulfil  his  contract.2  If  the  goods  have  been 
injured  by  the  carrier,  and  the  warehouseman  received  them  in 
apparent  good  order  without  knowledge  of  the  injury,  the  con- 
signee must  look  to  the  carrier  for  his  damages,  and  cannot  offset 
them  in  an  action  by  the  warehouseman  for  carrier's  charges  paid 
by  him." 

971.  A  mortgagor  of  chattels  baa  no  authority,  implied 
from  his  being  allowed  to  remain  in  possession,  to  charge 
them  with  a  lien   for   storage  as  against   a   mortgagee  whose 

1  Alden    c.  Carver,    13   Iowa,   2.13,  81        ■  Bus  v.  Upton,  1  Minn.  408. 
Am.  Dec.  430;  Base  v.  Upton,  1   Minn.        *  Sage  v.  Gierner,  11  Bub.  120. 
408;  Sage  v.  Gittner,  11  Barb.  ISO. 


Or  TAREBOUSEMEK.  [§  972. 

mortgage  is  recorded.1  The  warehouseman  has  notice  of  the 
mortgage  from  the  record,  and  therefore  he  is  not  at  liberty  to 
assume  that  the  mortgagor  has  an  absolute  jug  disponendi  from 
bis  possession  alone;  and,  if  storage  is  necessary,  he  is  charge- 
able with  notice  that  the  mortgagee  has  a  right  to  judge  for 
himself  where  it  should  bo,  if  his  interest  is  to  be  charged  with 
the  coBt.a  If  the  mortgagee  is  afterwards  informed  of  the  storage 
of  the  mortgHged  goods,  but  is  not  informed  that  any  attempt 
would  be  made  to  charge  him  or  the  goods  with  the  storage  ex- 
penses, the  fact  that  he  expresses  no  disapproval  does  not  render 
him  liable  for  the  charges  for  storage. 

972.  A  person  who  has  a  lien  upon  a  ohattel  cannot  add 
to  the  amount  a  charge  for  keeping  the  ohattel  till  the  debt 
is  paid;  that  is,  in  truth,  a  charge  for  keeping  it  for  his  own 
benefit,  not  for  the  benefit  of  the  owner  of  the  chattel.8 

An  artificer  has  no  lien  upon  a  chattel  for  taking  care  of  it 
after  he  has  completed  his  work  upon  it,  and  while  be  detains 
it  to  enforce  hia  lien.  "  The  owner  of  the  chattel  can  hardly  be 
supposed  to  have  promised  to  pay  for  the  keeping  of  it  while, 
against  his  will,  he  is  deprived  of  the  use  of  it ;  and  there  seems 
to  be  no  consideration  for  such  a  promise.     Then  the  chattel  can 

1  Storms  c.  Smith,  I3T  Musi.  201.  cause  snch  a  person  would  not  have  been 
1  See  §}  eai-687,  797,  744;  Storms  o.  a  purchaser  in  good  faith  without  nolice. 
Smith,  137  Mass.  201,  per  Holmes,  J.  To  The  law  regard*  the  filing  of  the  mortgage 
like  effect  He  Baumann  v.  Fust,  IS  N.  Y.  as  notice  lo  all  the  world,  anil  he  who  neg- 
Supp.  213,  in  which  Bookstaver,  J.,  said  :  lecta  to  inquire  at  the  proper  office  does 
"  Chattels  are  not  like  mercantile  paper,  so  al  hia  peril.  If  this  is  true  of  a  pur- 
bauk-bills,  money,  etc.  The  mere  posses-  chaser  for  value,  why  should  it  not  apply  lo 
sion  of  ibe  former  does  not  import  assur-  warehouse  men  1  .  .  .  Appellant  contends 
siice  of  title  or  authority  to  dispose  of  that  a  warehouseman's  lien  is  analogous 
ihem.ai  isthe  case  with  the  latter.  There  to  that  of  a  common  carrier  or  an  inn- 
must  be  something  more  than  mere  pus-  keeper,  but  he  is  mistaken  in  this,  because 
session  ;  something  giring  such  possession  a  warehouseman  is  not  bound  to  receive 
a  speciric  character,  indicative  of  authority  every  article  offered  to  him  for  storage, 
oi  control.  The  possession  in  this  esse  He  has,  as  the  carrier  and  innkeeper  have 
imported  no  more  to  the  appellant  than  not,  a  right  of  selection  both  of  peraun 
it  would  hare  done  had  the  furniture  been  and  of  property,  and  need  take  only 
hired  with  the  apartments,  or  loaned  to  the  those  goods,  and  from  such  persons,  aa 
mortgagor.  If  the  mortgagor,  instead  of  he  chooses ;  and  hence  there  is  no  reason 
storing  the  property  after  default,  had  sold  why  he  should  not  take  the  ordinary  pie- 
it,  it  could  not  be  contended  that  the  pur-  cautions  that  others  having  the  same  right 
chaser,  although  honest  in  his  intentions,  of  choice  are  bound  to  do." 
and  ignorant  of  the  mortgage,  would  have  'Somes  u.  British  Empire  Shipping 
acquired  any  title  to  the  pro|ier(y  as  Co.  B  II.  L.  Cases,  338,  349. 
•gainst  the  respondent.    And  why  1    Be- 
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hardly  be  supposed  to  be  wrongfully  left  in  the  possession  of 
the  artificer,  when  the  owner  lias  been  prevented  by  the  artifi- 
cer from  taking  possession  of  it  himself.  If  such  a  claim  can 
be  supported,  it  must  constitute  a  debt  from  the  owner  to  the 
artificer,  for  which  an  action  might  be  maintained." '  The  right 
of  detaining  goods  on  which  there  is  a  lien  is  a  remedy  which 
is  to  be  enforced  by  the  act  of  the  party  who  claims  the  lien, 
and,  having  such  remedy,  he  is  not  generally  at  common  lair 
allowed  the  costs  of  enforcing  it. 

Where  a  purchaser  delivers  to  bis  vendor  other  goods  to  be 
applied  to  the  price,  under  an  agreement  which  is  afterwards  re- 
scinded by  mutual  consent,  the  vendor  is  not  entitled  to  a  lien  for 
storage  of  the  goods  delivered  to  him.3 

Accordingly  it  was  held  by  Lord  Ellenborough  that  a  coach- 
maker,  after  having  repaired  a  coach,  could  not  claim  any  lien 
for  storage,  unless  there  was  an  express  contract  to  that  effect, 
or  unless  the  owner  left  the  property  on  the  premises  beyond 
a  reasonable  time,  and  after  notice  had  been  given  him  to  remove 
it.3  And  so  where  a  shipwright  repaired  a  ship  in  bis  own  dock, 
and  after  the  repairs  were  completed  the  owner  was  not  prepared 
to  pay  for  them,  and  the  shipwright  gave  him  notice  that  he 
should  detain  the  ship  and  claim  a  certain  Bum  per  day  for  the 
use  of  the  dock  during  the  detention,  it  was  held  by  the  Exche- 
quer Chamber,  affirming  the  judgment  of  the  Queen's  Bench,  that 
the  shipwright  had  no  lien  for  the  nse  of  the  dock  during  the 
detention.4 

One  claiming  possession  of  goods  adversely  to  the  owner  can- 
not have  a  lien  upon  the  goods  for  money  paid  by  him  for  their 
storage.  The  owner  can  recover  in  an  action  of  trover  without 
tendering  the  rent  paid  for  their  storage.6 

Bat  where  the  purchaser  of  swine  returned  them  to  the  seller, 
claiming  to  rescind  the  contract,  and  the  seller  afterwards  ob- 
tained a  judgment  for  the  price,  it  was  held  that  he  bad  alien 
for  the  expense  of  keeping  the  swine,  because  he  had  been  made 

'  British  Empire  Shipping  Co.  o.  Somes,        *  Hartley  t>.  Hitchcock,  1  Stark.  *0S. 
E.,  B.  &  E.  353,  3SS,  367,  per  Lord  Camp-        *  British  Empire  Shipping  Co.  v.  Soar*, 
bell,  C.  J.,  affirmed  in  Home  of  Lords,  8    E.,  B  ft  E.  353. 
H.  L.  Ca9.  338.  *  Allen  ».  Ogden,  1  Wish.  174. 

1  Shepird  a.  Rice,  38  N.  T.  SI  Rep. 
£84,  8  N.  Y.  Snpp.  479. 
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a  bailee  by  compulsion,  though  he  had  lost  his  lien  as  vendor  by 
obtaining  judgment  for  the  price.1 

973.  A  warehouseman  waives  his  lien  by  claiming  to  hold 
the  goods  when  demanded  of  him  upon  a  different  ground,  a» 
that  they  are  bis  own  property,  without  making  mention  of  his 
lien.3 

He  waives  his  Hen  by  stating  to  an  officer,  who  is  about  to 
seize  the  goods  upon  legal  process,  that  he  has  no  charge  against 
them.8 

He  waives  his  lien  by  accepting  a  note  for  the  amount  due 
him  for  storage  and  delivering  the  goods;  and  he  cannot  revive 
the  lien  by  again  taking  possession  of  the  goods.4  And  so,  if  by 
the  course  of  trade  the  wharfage  due  upon  goods  is  not  due  until 
Christmas  following  the  importation,  whether  the  goods  are  re- 
moved in  the  mean  time  or  not,  the  course  of  business,  which 
amounts  to  an  agreement  between  the  parties,  prevents  the  wharf- 
inger from  maintaining  his  lien.6 

A  warehouseman  doeB  not  lose  his  lien  for  grain  actually  stored 
by  fraudulently  issuing  receipts  for  other  grain  not  in  store.8 

A  warehouseman  does  not  waive  his  lien  for  storage  by  giving 
a  receipt  which  is  expressly  made  subject  to  such  lien  and  charge 
for  storage ;  but  he  waives  it  by  permitting  the  purchaser  or 
holder  of  such  receipt  to  remove  the  goods  without  paying  the 
charges  for  storage.  He  does  not,  however,  forfeit  his  right  to 
demand  the  amount  of  the  storage  charges  as  a  personal  debt  of 
the  holder  of  the  receipt.7 

974.  A  warehouseman  may  deliver  a  part  of  the  goods 
and  retain   the   residue  for  the  price  chargeable  on  all  the 

1  Leevy  n.  Kinsclla,  39  Conn.  50.  special  agreement  did  not  of  itself  destroy 
*  Boardmano.  Sill,  I  Camp.  4 10,  n.  the  right  to  retain,  bat  that  it  did  so  only 
■  Blackmail  v.  Pierce,  S3  Cal.  508.  where  it  contained  some  term  inconsistent 
4  Hale  ».  Barrett,  28  111.  195,  79  Am.  with  that  right.    Now,  if  by  such  agree- 
Dec  367.  ment   the  parly  ie  entitled    to  have  the 
'  Crawshay  v.  Horn  fray,  4  B.  &  Aid.  goods  immediately,  and  the   payment  in 
50.      See  in  this  connection,  as  to  the  ef-  respect  of  them  is  to  lake  place  at  a,  future 
feet  of  a  court*  of  trade,  Fisher  v.  Smith,  time,  that  is  inconsistent  with  the  right  to 
39   L.   T.  R.  430 ;  Dunham  v.  Fettee,    1  retain  the  goods  till  payment.     That  was 
Daly,  IIS.  the  case  here  ;  the  wharfage  was  not  pay- 
In  Crawshay  o.  Homfray,  4  B.  &  Aid.  able  till    Christmas,  and  by  the  sale  the 
50,  Holroyd,  J.,  said :  "  The  principle  laid  plaintifls  had  a  right  to  an  immediate  de- 
down  in  Chase  o.  Wcstmorc,  Selw.  N.  P.  li.ery  of  the  goods." 
1333,  where  all  the  cases  came  under  the  •  Low  v.  Martin,  18  III.  386. 
con  aide  rat  ion  of  the  court,  waa  this,  that  a  ''  Cole  c.  Tyng,  34  1IL  99. 
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goods  received  by  him  under  the  same  bailment,  provided  the 
ownership  of  the  whole  is  in  the  same  person.  The  Hen  attaches 
to  the  whole  and  every  part  of  the  goods  for  the  storage  of  the 
whole,  if  the  goods  were  received  together  under  one  transaction.1 
976.  A  warehouseman  or  wharfinger  does  not  lose  his 
lien  because  the  goods  have  a  fraudulent  trade-mark.  A 
wine  merchant  brought  an  action  against  another  wine  merchant 
to  restrain  an  infringement  of  a  trade-mark  on  the  corks  of 
champagne  bottles.  Some  of  the  bottles  with  the  pirated  trade, 
mark  were  in  the  possession  of  wharfingers  acting  for  a  con- 
signee, and  the  wharfingers  were  made  defendants  in  the  action. 
In  their  statement  of  defence  they  disclaimed  all  interest  in  the 
matter,  and  submitted  to  act  as  the  court  should  direct  upon 
the  payment  of  their  costs.  They  contended  at  the  trial  that  the 
plaintiff,  if  be  should  establish  his  right,  ought  not  to  touch 
the  bottles,  for  the  purpose  of  removing  the  branded  corks,  with- 
out first  paying  their  warehouse  charges.  It  was  held  that  the 
wharfingers  had  a  prior  lien  upon  the  bottles  for  their  charges, 
and  that,  if  the  plaintiff  had  any  lien  for  his  costs,  this  must  be 
postponed  to  the  wharfingers'  lien.  There  was  nothing  to  de- 
prive them  of  their  lien  as  wharfingers  because  the  corks  in  the 
champagne  bottles  bad  fraudulent  marks  which  they  knew  no- 
thing about.1  "  The  lien  of  the  wharfinger  is,  I  assume,"  said 
Lord  Justice  Cotton,  "  only  as  against  the  bottles  and  wine 
when  the  fraudulent  corks  have  been  removed ;  but  I  cannot 
see  any  possible  ground,  when  these  have  been  removed,  for 
saying  tbat  their  lien  for  warehouse  expenses  loses  any  priority 
that  it  before  had,  and  which  was  a  first  charge  against  these 
goods." 

976.  Enforcement.  —  A  warehouseman's  lien,  like  other  com- 
mon law  liens,  confers  no  right  to  sell  the  property  to  which  the 
lien  attaches,  but  only  a  right  to  hold  it  till  his  charges  are  paid/' 
In  most  of  the  States,  however,  a  remedy  by  sale  is  provided  by 
statute.  Only  in  a  few  States  are  there  any  statutes  expressly 
enacted  for  tbe  purpose  of  providing  a  remedy  for  the  enforee- 

1  Schmidt  n.  Blood,  9  Wend.  268,  24    verting  6  Ch.  D.  770,  where  Mr.  JaMkr 
Am.  Dec.  143 ;   Steinman  v.  Wilkins,  7    Fry  held  that  the  plaintiff  had  a  lien  for 
W.  &  S.  466,  42  Am.  Dec  254.     And  see     the  tosla  at  his  nciion  in  priority  to  tbe 
Blake  v.  Nicholson,  8  M.  &  S.  167  ;  Mor-     lien  of  the  wharfinger  for  hit  charge*. 
trail  e.  Congdon,  4  N.  T.  551.  *  See  5  336. 

-  Moot  v.  Pickering,  B  Ch.  P.  371,  re- 
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merit  of  warehousemen's  liens ; 1  but  in  quite 
there  are  statutes  applicable  to  the  enforcemi 
law  liens ;  and  in  other  States  the  statutes  wh 
sale  of  unclaimed  goods  are  expressly  made  ap 
the  hands  of  warehousemen.3 

II.    Of  Wharfinger*. 

977.  There  is  an  important  distinction 
of  a  'warehouseman  and  that  of  a  wharfli 
is  a  common  law  lien;  the  latter  is  a  corami 
lien.  The  lien  of  a  warehouseman  is  specifii 
wharfinger's  lien,  on  the  other  band,  is  gene 
well-known  distinction,"  says  Chief  Justice  ■ 
a  commercial  lien,  which  is  the  creature  of  use 
law  lien,  which  is  the  creature  of  policy.  The 
to  retain  for  a  balance  of  accounts;  the  secon 
formed  in  relation  to  the  particular  propert; 
general  liens,  which  have  not  been  fastened  or 
by  inveterate  usage,  are  discountenanced  by  the 
ments  on  the  common  law." 

Considered  as  a  new  question  and  upon 
there  seems  to  be  no  reasonable  foundation  I 
between  tbe  lien  of  a  warehouseman  and  tha 
Upon  general  principles  it  would  seem  that 
lien  should  he  a  specific  lien  on  the  goods  I 
wharfage.  The  lien,  perhaps,  should  not  b 
ground  that  tbe  property  had  been  given  ai 
though  there  is  very  much  tbe  same  reason  fo 


As  toU 

As  to  Utah  Tan 
1  As  in   Colo  it 

sell  (or  the  same  purpose)  and  in  Ibe  Mine  ware,  Iowa,  Kami 
manner  as  common  carriers  are  author-  nesota,  Missouri,  ! 
ixcdtorlo.  Coda  1886,  §  1184.  See  §  339.  Oregon,  Pennsyl' 
In  Indiana,  any  forward ing  and  commix-  ington,  and  Wise 
sion  merchant,  hiving  a  lien  upon  goods  ferrcd  to  in  nolo  ) 
which  ma;  have  remained  in  store  for  one  *  Rex  r.  Hump 
year  or  more,  maj  proceed  to  advertise  *  Stein  man  r.  ' 
and  wll,  nt  public  auction,  so  much  thereof  43  Am.  Ike.  954. 
as  may  be  necessary  to  pay  the  amount  tice  criticises  the 
of  the  lien  and  expenses.  R.  S.  1881,  Graham  in  Rex 
{Ml.  ft  Y.  194,  (hatai 

As  to  Montana,  ace  %  961.  era!  lien. 
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§  978.]  WAREHOUSEMEN   AND   WHARFINGERS'  LIENS. 

property  lias  been  given  an  additional  value,  by  keeping  it  in  a 
warehouse,  as  there  in  in  the  case  of  a  carrier  for  saying  that  the 
goods  have  been  improved  by  carriage  to  a  different  place;  bat 
the  lien  may  perhaps  be  placed  upon  the  broader  ground  that 
care  and  labor  have  been  expended  upon  goods  at  the  request 
of  the  owner. 

A  wharfinger's  lien  is  likened  to  that  of  a  factor,  and  a  ware- 
houseman's lien  to  that  of  a  carrier.  The  likeness  in  the  former 
case  may  have  arisen  from  the  custom  of  wharfingers  in  earlier 
times  to  make  advances  upon  the  goods. 

978.  That  a  wharfinger's  lien  is  a  general  lien  seems  to 
have  been  an  established  rale  since  the  cases  at  nini  print  in 
Esriinasse'a  Reports.  In  the  first  of  these,  tried  before  Lord 
Kenyon  in  1794,1  it  appeared  that  a  person  having  twenty-live 
hogsheads  of  sugar  stored  with  a  wharfinger  sold  the  sugar,  but 
the  wharfinger  refused  to  deliver  it  to  the  purchaser,  claiming 
to  hold  it  for  a  balance  of  account  due  him  from  the  seller  on 
account  of  wharfage  and  advances  not  relating  to  this  particular 
BUgar.  Lord  Kenyon  said:  "A  lien  from  usage  was  matter  of 
evidence  ;  the  usage  in  the  present  case  has  been  proved  so  often, 
it  should  be  considered  as  a  settled  point  that  wharfingers  had 
the  lien  contended  for."  In  a  later  case  before  the  Court  of  Ex- 
chequer,1 the  cases  iu  Espinasse's  Reports  are  referred  to  us 
dearly  establishing  this  lien.  The  court  regarded  the  wharfinger's 
lien  for  a  general  balance  of  account  as  equally  clear  and  decided 
as  in  the  case  of  a  factor  who  has  by  custom  the  same  lien.  Baron 
Graham,  delivering  the  judgment,  said:  "After  these  casea.it 
seems  to  me  to  be  infinitely  too  much  to  be  argued  in  a  court  of 
law,  that  this  right  of  wharfingers  is  not  perfectly  clear  and  uni- 
versally admitted."  # 

1  Nnvlor  v.  Mangles,  1  Esp.  109.    Spcarn  of    a  warehouseman  «a  standing  on  th* 

r..  Hartley,  3  F.tp.  61,  tried  at  nisi  print  aameground.    The  other  judge*  intimated 

I  .cfore   I  ..urn'    Kldon,  ml   *    timilar  ruse.  *  doubt  on   this  point,  which   was  after 

The  distinguished  judge  said  :  "This  point  wards  held  to  be  immaterial  to  the  ewe. 

tins  been  ruled  by  Lord  Kenyon,  and  con-  It  is  said  to  be  to  this  intimation  of  * 

nideied  aa  a  point  completely  At  rent.     I  doubt  hy  a  majority  of  the  barons  in  th» 

f  hail  therefore  hold  It  as  the  nettled  law  case  that  we  owe  the  impression  of  a  dif- 

on  the  subject,  that  he  has  such  a  lien  as  ference  between  the  lien  of  a  warehuuse- 

claimed  in  the  present  case."  man  and  that  of  a  wharfinger.    13  Am. 

»  Bex  e.  Humphrey,  1  McClel.A  Y.17S,  law  Reg.  465,  469.    Bat  this  view  »*■ 

1 94,      Graham,  1!  ,  said  he  had  always  Barnes  that  there  was  no  difference  in  the 

considered  the  case  of  a  wharfinger  and  origin  of  these  liens, 
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OF    WBAHKINGKHS.  [§§  979,  980. 

979.  If  it  appears  that  a  wharfinger's  right  to  a  general 
lien  is  a  matter  in  dispute  at  the  port  where  it  is  claimed, 
the  right  cannot  be  inferred.  "  The  onus  of  making  out  a  right 
of  general  lien  lies  upon  the  wharfinger.  There  may  be  an 
usage  in  one  place  varying  from  that  which  prevails  in  another. 
Where  the  usage  is  general,  and  prevails  to  such  an  extent  that  a 
party  contracting  with  a  wharfinger  must  be  supposed  conusant 
of  it,  then  he  will  be  bound  by  the  terms  of  that  usage.  But 
then  it  should  be  generally  known  to  prevail  at  that  place.  If 
there  be  any  question  as  to  the  usage,  the  wharfinger  should  pro- 
tect himself  by  imposing  special  terms,  and  be  should  give  notice 
to  bis  employer  of  the  extent  to  which  he  claims  a  lien.  If  he 
neglects  to  do  so,  he  cannot  insist  upon  a  right  of  general  lien  for 
anything  beyond  the  mere  wharfage."1 

In  this  case  the  court,  while  sustaining  the  wharfinger's  claim 
of  a  general  lien  for  his  wharfage,  refused  to  allow  the  lien  for 
labor,  Buch  as  landing,  weighing,  and  delivering,  and  for  ware- 
house rent,  because  the  custom  proved  was  not  sufficiently  cer- 
tain and  uniform  to  found  such  a  general  lien  upon  for  these  mat- 
ters. As  to  such  charges  his  lien  is  specific,  attaching  only  to  the 
goods  with  respect  to  which  the  services  were  rendered.3 

980.  The  wharfinger's  general  lien  may  be  reduced  to  a 
specific  lien  if  the  property  does  not  vest  in  the  consignee  against 
whom  the  wharfinger  claims  a  general  balance.  If  the  contract  of 
sale  to  the  consignee  be  rescinded  before  the  arrival  of  the  goods, 
the  wharfinger,  though  he  receives  and  stores  the  goods  without 
having  been  informed  of  the  determination  of  the  contract,  acquires 
no  general  lien  upon  the  goods.  Thus,  where  a  merchant  shipped 
goods  to  a  customer  who,  before  their  arrival,  wrote  to  say  that  he 
was  in  failing  circumstances  and  would  not  apply  for  the  goods  on 
their  arrival,  and  the  merchant,  as  soon  as  possible,  applied  to  the 
wharfinger,  at  whose  wharf  the  goods  had  meanwhile  arrived,  and 
tendered  the  freight  and  charges  upon  the  goods,  but  the  wharfin- 
ger refused  to  deliver  them  except  upon  payment  of  a  general  bal- 
ance due  him  from  the  consignee,  it  was  held  that,  the  contract  of 
sale  having  been  rescinded  previously  to  the  arrival  of  the  goods, 

i  Holderneu  b.  ColKiuan,  7  B.  &  C.  '  Holdemeu  v.  Collinson,  7  B.  &  C. 
912,  1  Man.  &  H.  55,  per  Baylej,  J.  212,  per  Bajley,  J. 
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the  wharfinger  had  no  right  to  detain  them  as  the  property  of  the 
consignee  subject  to  a  general  lien.1 

The  result  is  the  same  if  the  consignee  sells  the  goods  before 
their  arrival.  The  wharfinger,  though  not  informed  of  the  sale 
before  the  arrival  of  the  goods,  cannot  hold  them  under  a  claim  of 
lien  for  a  general  balance  due  him  from  the  consignee.3 

The  lien  does  not  attach  until  the  goods  are  actually  landed  at 
the  wharf.8 

981.  In  several  States  the  lien  of  a  warehouseman  is  de- 
clared by  statute.  These  statutes  are  generally  merely  declara- 
tory of  the  common  law.  In  New  York  the  privilege  is  confined 
to  persons  exclusively  engaged  in  the  business  of  storing  goods. 

In  Colorado4  and  Wyoming,6  any  warehouseman  or  other  per- 
son who  shall  safely  keep  or  store  any  personal  property  at  the 
request  of  the  owner,  or  person  lawfully  in  possession  thereof, 
shall  have  a  lien  upon  all  such  personal  property  for  bis  reason- 
able charges  for  the-  storage  or  keeping  thereof,  and  for  all  reason- 
able and  proper  advances  made  thereon  by  him,  in  accordance 
with  the  usage  and  custom  of  warehousemen. 

In  Iowa*  personal  property  transported  by,  or  stored  or  left 
with,  any  warehouseman,  forwarding  and  commission  merchant,  or 
other  depositary,  express  company,  or  carrier,  shall  be  subject  to 
a  lien  for  the  just  and  lawful  charges  on  the  same,  and  for  the 
transportation,  advances,  and  storage  thereof.1 

In  Louisiana8  he  who,  having  in  his  possession  the  property  of 
another,  whether  on  deposit  or  on  loan  or  otherwise,  has  been 
obliged  to  incur  any  expense  for  its  preservation,  acquires  against 
the  owner  and  his  creditors  a  right  in  the  nature  of  a  pledge,  by 
virtue  of  which  he  may  retain  the  thing  until  the  expenses  whicb 
he  has  incurred  are  paid. 

1  Richardson  e.  Gobs,  3  B.  &  P.  119.  '  For  proceedings  for  sale  of  such  goods, 

*  Crawihay  v.  Homfray,4  B.&.  Aid.  50.     see  1  R.  S.  1888,  §§  3365-3367. 

»  Stephen  v.  Cosier,  1  W.  BI.  413,  423,  *  H.  Civ.  Code  1870,  arts.  SIS4-3SM. 

3    Burr.   1406 ;  Syedi  v.   Hay,  4  T.   R.  Under  this  provision  there  is  a  privilege 

S60.  for  storage.    Where  a  carrier  store*  goods 

*  Annot.  Stats.  189],  §  2855;  M  to  in  a  warehouse  at  thu  poit  of  destination, 
Notice  and  Sale  roc  Annot.  Stat*.  1891,  the  charges  of  the  warehouse-keeper  for 
5  4565.  storage  forms  a  privilege  superior  in  rank 

*  R.  S.  1887,5  U*I.  to  that  of  the  carrier  for  freight.    Power* 

*  1  R.  8.  1888,  §  3364.  v.  Sixty  Toot  of  Marble,  21  La.  Ann.  402. 
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OF    WUAtlFINGEHS.  [§  981. 

In  Minnesota  *  and  Oregon  s  any  person  who  safely  keeps  or 
stores  any  personal  property,  at  the  request  of  the  owner  or  lawful 
possessor  thereof,  shall  hare  the  same  lien  for  his  charges,  and  the 
same  right  to  hold  and  retain  the  possession  thereof,  and  the  same 
power  of  sale  for  the  satisfaction  of  his  reasonable  charges  and 
expenses,  as  are  provided  in  case  of  a  mechanic  or  artisan  having 
a  lien  npon  personal  property. 

In  Montana8  any  storage  or  commission  merchant  who  has 
received  any  goods  for  storage,  after  keeping  them  in  store  for 
ninety  days,  may,  in  default  of  the  payment  of  the  storage  or 
freight  on  such  goods,  advertise  and  sell  the  same  at  public  auc- 
tion, first  giving  notice  by  publication  for  at  least  thirty  days  before 
the  sale. 

In  New  York*  a  warehouseman,  or  person  lawfully  engaged 
exclusively  in  the  business  of  storing  goods,  wares,  and  merchan- 
dise for  hire,  shall  have  a  lien  for  his  storage  charges,  for  moneys 
advanced  by  him  for  cartage,  labor,  weighing,  and  coopering,  paid 
on  goods  deposited  and  stored  with  him,  and  such  lien  shall  extend 
to  and  include  all  legal  demands  for  storage,  and  said  above- 
described  expenses  paid,  which  he  may  have  against  the  owner  of 
said  goods ;  and  it  shall  be  lawful  for  him  to  detain  said  goods 
until  such  lien  is  paid. 

In  New  Jersey  a  warehouseman  has  a  lien  for  storage,  and  for 
charges  for  carting  or  insurance,  and  he  has  the  right,  without  the 
process  of  law,  to  retain  the  same  until  the  indebtedness  is  dis- 
charged. When  the  bill  for  storage  and  such  other  charges  has 
not  been  paid  for  one  year,  the  property  may  be  sold  at  public 
auction  upon  notice  provided  for.6 

In  Tennessee*  the  owners  and  proprietors  of  wharves  and  land- 
ings, where  wharfage  is  allowed  by  law,  have  a  lien  on  all  boats, 
rafts,  and  other  water  craft,  and  their  loading,  for  the  payment  of 
their  wharfage  fees,  and  the  same  may  be  enforced  by  attach- 
ment within  three  months  after  the  lien  accrued. 

In  Utah  Territory,7  every  warehouseman  or  other  person  who 

1  Lawt  1885,  ch.    81;   Lam    1839,  eh.  706;  Banminn  v.  Post,   13  N.  T.  Snpp. 

199,  J  2.  313.     See  §§  867,  971. 

s  AunotLawe  1892,  §368*.  ■  Snpp.  to    Her.    1886,  p.    1106,   Lava 

*  Cnrap.  Stats.  1887,  }  1983.  1886,  p.  181. 

*  Law!  1885,  ch.  53S,  4  Be*.  St.  8th  >  Code  1883,  %  3753. 
«(1.  p.  S519,  cotulrucd  in  Stallman  v.  '  Laws  1890,  ch.  56. 
Kimberlr,  131  N.  T.  398,  6  N.  T.  Supp. 

647 


3igitizeC  by  GOOgle 


§  981.]  WAREHOUSEMEN  AND   WHAEFINGEHS'   LIENS. 

shall  safely  keep  or  store  any  personal  property,  at  the  reqaeit  of 
the  owner  or  person  lawfully  in  possession  thereof,  shall  in  like 
manner  have  a  Hen  upon  all  such  prpperty  for  his  reasonable 
charges  for  the  storage  or  keeping  thereof,  and  for  all  reasonable 
and  proper  advances  made  thereon  by  him  in  accordance  with  the 
usage  and  custom  of  warehousemen. 
618 
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CHAPTER  XX. 


ASSIGNMENTS    OF   LIENS. 


L  Of  common  law  liens,  983-989. 
II.  Of  statutory  lions,  990.  I  IT.  By  Bubrogation,  993-999. 

I.   Of  Common  Law  Liena. 

982.  A  common  law  lien  is  not  a  proper  subjeot  of  sale  or 
assignment,  for  it  is  neither  property  nor  is  it  a  debt,  but  a  right 
to  retain  property  as  security  for  a  debt.1  "A  Hen,"  says  Mr. 
Justice  Buller,  "is  a  personal  right,  and  cannot  be  transferred  to 
another."  * 

It  is  a  general  rale  that,  in  the  absence  of  any  statutory  pro- 
vision, the  assignment  of  a  demand  for  which  the  assignor  may 
hare  by  law  a  specific  lien  at  common  law  destroys  the  right  of 
lien;  and  a  reassign  merit  to  him  before  action  does  not  revive  the 
lien.s  A  Hen  cannot  be  assigned  while  the  assignor  retains  pos- 
session of  the  property  charged  therewith.4  On  the  other  hand, 
a  transfer  of  the  property,  while  the  assignor  retains  the  lien  debt, 
destroys  the  lien,  unless  the  transfer  be  merely  to  an  agent  of  the 
assignor  to  hold  for  him  subject  to  the  lien. 

083.  A  lien  is  a  purely  personal  privilege,  and  can  only  be 
set  up  by  the  person  to  whom  it  accrued.5  He  cannot  assign  his 
claim,  so  as  to  enable  the  assignee  to  set  up  the  lien  as  a  ground 
of  claim  or  defence  to  an  action  for  the  property  or  its  value  aa 
against  the  general  owner.  A  manufacturer  of  starch,  having  a 
lien  for  the  price  of  manufacturing  several  tons  for  one  who  fur- 

1  LoTetto.  Brown,  40 N.H.S11;  Bred.  *  Tewksbury  o.  Branson,  48  Wis.  SSI, 

lejo.  Spoffortl,  23  N.  H.  444,  447,  55  Am.  i  N.  \V.  Rep.  749;  Caldwell  v.  Lawrence, 

Dec.  SOS;  Jacobs  t>.  Knapp,  SO  N.  H.  71 ;  10  Wis.  331. 

Roberta  v.  Jacks,  31  Ark.  597,  25  Am.  *  Wing  a.  Griffin,  1  E.  D.  Smith,  163. 

Rep.  584.  *  Boll;  v.  Hnggeford,  8  Pick.  73  ;  Bug. 

*  Danbigny  v.  Duval,  5  T.  li.  601,606.  gles    v.    Walker,    34   Vt.   468;    Wing   o. 

And  we  Hotly  a.  Haggeford,  S  Pick.  73.  Griffin,  1  B.  D.  Smith,  163. 
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nislied  the  materials,  and  the  latter  not  being  read;  to  receive  and 
pay  for  the  starch  when  it  was  ready  for  delivery,  obtained  from 
a  third  person  the  amount  of  his  claim  on  the  starch,  and  delivered 
the  stock  to  htm  by  placing  it  in  another  building  near  the  fac- 
tory, and  marking  it' with  the  name  of  such  third  person.  The 
latter  notified  the  general  owner  of  the  starch  that  he  had  pur- 
chased the  manufacturer's  claim,  and  that  the  owner  could  have 
bis  property  by  paying  what  he  had  agreed  to  pay  the  manufac- 
turer. The  owner,  however,  took  possession  of  the  starch  without 
paying  the  price  for  manufacturing,  and  the  person  who  had  made 
advances  upon  it  brought  suit  against  him,  declaring  in  trespass 
and  trover  for  taking  and  converting  the  starch  to  his  own  use.  It 
was  held  that  he  could  not  maintain  the  suit,  because  the  lien 
was  a  personal  privilege  which  the  original  lien-holder  could  not 
sell  or  transfer  except  with  the  consent  of  the  general  owner  of 
the  property.1 

084.  A  person  having  a  lien  upon  goods  may  transfer  the 
possession  of  them  to  a  third  person  to  hold  subject  to  the 
lien  as  agent  or  bailee  of  the  original  Hen-holder,  until  the  lien 
shall  be  satisfied.  The  lien  is  not  affected  in  such  case  because 
the  possession  of  the  property  really  remains  with  the  lien-holder. 

If  the  lien  debt  be  assigned  to  such  third  person  with  the 
possession  of  the  property,  for  the  purpose  of  collection,  or  other- 
wise to  hold  for  the  original  lien-holder  as  his  agent,  it  would 
seem  that  the  lien  would  not  be  destroyed  by  the  transfer.  But 
though  the  lien-bolder  may,  under  some  circumstances,  put  the 
property  into  the  hands  of  another  person  without  forfeiting  bis 
lien,  yet,  inasmuch  as  the  general  rule  is  that  the  lien  is  divested 
by  a  transfer  of  the  possession,  the  burden  is  upon  the  lien- 
holder  to  show  that  the  transfer  was  of  such  a  nature  as  to  make 
it  lawful.  "  Although  it  may  be,  and  no  doubt  is  true,  that  the 
holder  of  goods  or  chattels  subject  to  a  Hen  may  transfer  tbem 
to  third  persons  under  special  circumstances,  and  for  purposes 
consistent  with  the  continuance  of  the  Hen,  yet  it  would  seem 
equally  plain  that  the  burden  of  proof  and  allegation  lies  on  those 
who  aver  that  such  a  transfer  is  rightful,  and  seek  to  hold  the 
goods  under  it  against  the  owner."  a 

986.  The  lien-holder  ma;  transfer  the  lien  debt,  and  with 

1  Buggies  v.  Walker,  34  Vt.  468.  *  Bwi  d.  Bolton,  3  PhU«.  B7, 89,  per 

Hue,  J. 
650 


3igitizeC  by  GOOgle 
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it  the  possession  of  the  thing  as  security  for  the  debt,  for  this 
amounts  merely  to  an  appointment  of  the  assignee  as  his  agent 
to  keep  possession  and  collect  the  claim  in  the  name  and  for  the 
account  of  the  assignor.1 

The  rights  of  the  owner  remain  unchanged.  He  can  demand 
and  receive  the  property  from  the  assignee  on  the  same  terms  he 
could  if  it  still  remained  in  the  hands  of  the  original  lien-bolder. 
"  In  the  absence  of  fraud,  or  removal  of  the  property  out  of 
reach,  or  any  other  acb  of  abuse  of  the  original  relation  of  bail- 
ment, there  seems  to  be  no  equity  in  permitting  him  to  recover 
without  doing  equity  by  paying  or  tendering  the  charge  which  is 
a  lien  on  the  property."  2 

An  assignee  of  the  lien  debt,  accompanied  by  possession  of  the 
property  to  which  the  lien  attaches,  is  only  an  equitable  assignee. 
He  cannot  enforce  the  lien  in  his  own  name,  but  must  use  the 
name  of  the  original  lien-bolder  for  that  purpose,  unless  the  as- 
signee be  authorized  by  statute  to  prosecute  the  action  in  his  own 
name. 

986.  An  absolute  sale  of  the  property  by  the  lien-holder 
forfeits  the  lien,  and  neither  be  nor  the  purchaser  can  set  op 
the  lien  as  against  the  owner  of  the  general  title.  A  lien-holder 
may  assign  bis  lien  and  deliver  the  property  to  another  if  the 
assignment  be  in  strict  subordination  to  the  rights  of  the  owner ; 
but  an  absolute  Bale  is  in  violation  of  the  property  rights  of  the 
owner,  is  tortious,  and  works  a  forfeiture  of  the  lien.8  And  so,  if 
the  assignee  of  the  lien  having  possession  of  the  property  sells  it 
absolutely  to  a  third  person,  the  owner  is  remitted  to  his  original 
rights  freed  from  the  lien,  and  may  maintain  trover  against  the 
assignee.*  The  owner  cannot  maintain  trespass  or  replevin  after 
such  absolute  sale,  because  the  purchaser  has  come  lawfully  into 
possession  of  the  property  by  delivery  from  a  bailee  in  rightful 
possession.* 

t  Davis  v.  Biglcr,  63  Fa.  St.  £43, 1  Am.  *  Jonee  v.  Pearle,  1   Str.  556 ;  Legg  «. 

Uep.  393.    And  see  Bnckner  t>.  Mcllroj,  Evan*,  6  M.   &  W.  36 ;    Lick  burrow  v. 

31  Ark.  631,  per  Pindall,  J.  Mason,  6  East,  20,  37,  note,  per  Boiler, 

2  Rodger*  v.  Grot  he,  58  Pa.  St.  414,  J. ;  Coit  v.  Waples,  1  Minn.  134 ;  Donne 

419,  per  Agnew,  J.     The  transfer  in  thia  n.  Russell,  3  Gray,  383;  Holly  e.  Hngge- 

mse  was  an  attempted  sale  under  a  statute  ford,  8  Pick.  73  ;  Buggies  d.  Walker,  34 

which  was  ineffectual  to  pass  the  title  to  Vt.  468, 

the  property    as   against  tbe   owner,  but  '  Nash  d.  Moaner,  19  Wend.  431. 

was  a  transfer  of  the  claim  and  of  the  *  Nash  o.  Moaher,  19  Wend.  431  ;  Coit 

possession  of  tbe  property.  b.  Waples,  1  Minn.  134. 
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987.  A  wrong-doer  cannot  set  up  the  lien.  A  lien  which 
a  bailee  has,  for  the  price  of  labor  done,  cannot  be  set  up  by  a 
wrong-doer  to  defeat  the  action  of  the  general  owner.1 

A  lien  will  not  pasa  by  a  tortious  act  of  the  party  claiming  it, 
such  as  Ins  selling  or  pledging  the  goods  without  authority.1 
Thus  the  lien  of  a  master  upon  a  cargo  for  freight  may  be  as- 
serted by  his  factor  or  agent ;  but  if  the  master,  without  author- 
ity, directs  the  factor  to  sell  the  goods  and  the  latter  sells  them, 
the  purchaser  cannot  set  up  the  lien  and  require  it  to  be  dis- 
charged before  the  owner  can  properly  demand  possession  of  the 
goods  or  bring  suit  for  them.3 

988.  If  a  lien-holder  sells  the  property  on  whioh  he  has  a 
lien  without  due  process  of  law,  but  subject  to  the  lien,  the 
owner  may  bring  trover  or  replevin  for  it  freed  from  the  lien; 
but  he  cannot  bring  trespasB,  as  the  transferee  came  lawfully  into 
possession  by  delivery  from  a  lien-holder  who  was  rightfully  in 
possession.4  If  the  lien-holder  or  his  assignee  wrongfully  sells  or 
pledges  the  property  not  in  subordination  to  the  rights  of  the 
general  owner,  the  transfer  puts  an  end  to  the  possession  under 
the  lien  and  destroys  it,  and  the  owner  may  sue  in  trespass  for 
the  property.6 

989.  The  interest  of  one  having  possession  of  a  chattel  by 
virtue  of  a  lien  is  not  attachable  as  personal  property,  or  as  a 
chose  in  action.6  The  lien  cannot  be  set  up  by  the  attaching 
officer,  or  other  person,  in  defence  of  an  action  by  the  owner.7  It 
is  a  personal  privilege  which  the  person  who  is  entitled  to  it  may 
avail  himself  of  or  not,  as  he  pleases.8 

II.    Of  Statutory  Liens. 

990.  Some  statutory  liens  may  be  assigned.  Statutory  liens 
which  are  not  merely  declaratory  of  the  common   law  do  not 

1  Bradley  v.  Spofford,  S3  N.  H.  444,  55  '  Dam  v.  Bigler,  62   Fa.    St.  S4S,  per 

Am.  Dec.  205 ;  Jones  v.  Sinclair,  S  N.  H.  Sharswood,  J. ;  Rodgera  a.  Grothe,  5S  Es. 

319, 9  Am.  Dec.  75.  St.  414 ;  Elj  o.  Eble,  3  N.  T.  506. 

a  M'Combie  v.  Davies,  7  East,  5 ;  Urqn-  •  Lovett  b.  Brown,  40  N.  H.  511 ;  Ki;- 

hart  V.  M elver,  4  Johns.  103;  Everett  v.  Hedge   v.  Snmner,  11  Pick.  SO ;  Holly  r. 

SiiltuH,  15  Wend.  474 ;  Bean  v.  Bolton,  3  Hng&eford,  8  Pick.  73. 

PbiU.  87.  »  Kittredge  v.  Snmner,  11  Pick.  50. 

■  Everett  e.  Saltni,  15  Wend.  103.  ■  Holly  p.  Hnggeford,  8  Pick.  73;  Bog- 

■  Naah  c.  Moiher,  19  Wend.  431 ;  Da-  gles  v.  Walker,  34  Vt.  468. 
via  r,  Bigler,  62  Pa,  St.  242, 1   Am.  Rep. 
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generally  require  possession  to  support  them.1  Such  liens  without 
possession  hare  generally  the  same  operation  and  efficacy  as  com- 
mon law  liens  with  possession,  and  the  assignment  of  the  claim 
may  in  sueli  cases  carry  with  it  the  right  to  the  lien,  equitably 
at  least.3  But  statutory  liens,  which  are  really  common  law  liens 
declared  by  statute,  and  which  depend  upon  possession  for  their 
existence  in  the  same  way  that  common  law  liens  depend  upon 
possession,  can  be  assigned  only  as  common  law  liens  can  be  as- 
signed :  the  assignment  of  such  a  lien  debt  without  a  transfer  of 
the  property  does  not  carry  with  it  the  lien,  bat  on  the  contrary 
destroys  the  lien.8  But  if  the  existence  of  the  lien  does  not  de- 
pend upon  possession,  it  may  be  assigned.4 

A  lien,  though  created  by  statute,  is  not  assignable  at  law  so 
as  to  enable  the  assignee  to  maintain  an  action  in  his  own  name. 
Any  assignment  that  can  be  made  is  only  equitable.6  An  action 
to  enforce  the  lien  may  be  maintained  by  the  assignee  in  the 
name  of  the  assignor." 

III.   Of  Equitable  Liens. 

691.  An  equitable  lien  reserved  by  express  ag  eement 
passes  by  an  assignment  of  the  debt  it  was  created  to  secure. 
Such  a  lien  does  not  depend  upon  possession  as  does  a  common 
law  lien. 

An  equitable  lien  not  reserved  by  contract  or  declared  by  court 
will  not  pass  by  an  assignment  of  the  debt,  as  for  instance  by  the 
transfer,  in  the  ordinary  course  of  business,  of  a  note  representing 
the  lien  debt.8 

1  Sc«  S  104.  *  Cairo  &  Vincennee  r.  R.  Co  tr.  Fack- 

1  Leslie  e.  Hiiiaon,  S3  Ala.  266,  3  So.  ney,  78  Dl.  116;  Pearsons  u.  Tinr.ker,  36 

Rep.  443 ;    Westmoreland   v,    Foster,   GO  Me.  384. 

Ala.  448.  •  Phaiipa  ».  Vow,  81  Me.  134,  16  AiL 

*  Caldwell  r.  Laurence,  10  Wis.  331 ;  Rep.  4S3. 

Tewksbnrr  o.  BroDKM,  4B  Wis.  581,4  N.  '   Obcr  v.   Gallagher,  93   U.   8.   199; 

W.  Rep.  749.  Batesville  Institute  t>.  Kauftman,  18  Wall. 

*  Pearsona  s.  Tincker,  36  Me.  364;  151,  154  ;  Payne  b.  Wilson,  74  N.  Y.  34S, 
Phillips  v.  Vose,  81  Me.  134,  16  AH.  Rep.  351 ;  Talieferro  u.  Bamett,  37  Ark.  51 1 ; 
463;  Murphy  v.  Adams,  71  Me.  113.  Campbell  v.  Rankin,  38  Ark.  401,  oier- 

The  atiitutory  lien  of  the  laborer,  like  ruling  to  the  contrary  Sheppard  D.  Thomas, 
that  of  the  mechanic  upon  real  property,  26  Ark.  617,  and  Jones  o.  Does,  27  Ark. 
i*   assignable,  and  the  assignee  may  en-    518.    See  §  St. 


the  lien  in  the  same  manne 

r  and  to 

11  Owen  I 

■.  Reed,  27  Ark. 

ante  extent  as  the  laborer. 

Kerr  p. 

■e,  54  Miss.  286. 

jipismb,  Google 


§§  992,  998.]  assignments  or  LIENS. 

992.  Ad  attorney's  lien  upon  a  Judgment  U  assignable,1 
In  this  regard  there  is  no  distinction  between  an  attorney's  lien 
and  the  Hen  of  a  mechanic  or  material-man.  There  is  nothing 
in  public  policy,  nor  in  the  policy  or  language  of  the  statutes 
creating  these  liens,  which  forbids  the  assignment  of  them.  To 
take  away  their  assignability  wonld  be  to  take  away  part  of  their 
value.  An  attorney's  lien  upon  a  judgment  is  a  lien  of  an  equi- 
table nature,  though  in  many  States  it  is  declared  by  statute. 

IV.  By  Subrogation. 

993.  A  lien  may  be  transferred  by  subrogation  to  one  who 
pays  the  lien  debt,  not  as  a  volunteer,  but  in  the  line  of  his  dot;. 
Thus  one  in  charge  of  a  horse,  practically  as  a  stable-beeper, 
upon  paying  a  farrier's  bill  for  shoeing,  is  entitled  to  stand  in  the 
farrier's  shoes  and  enforce  his  lien.  It  being  the  duty  of  the 
keeper  of  the  horse  to  see  that  the  horse  is  cared  for,  he  is  sot 
a  mere  volunteer  in  paying  the  farrier's  bill;  and  he  can  retain 
the  horse  for  the  payment  of  the  bill  if  the  farrier  could  retain 
him.* 

A  surety  upon  a  tenant's  bond  for  rent  may  take  up  the  bond, 
and  have  it  assigned  to  him,  so  as  to  substitute  him  to  all  the 
rights  and  lien  of  the  landlord.1 

A  surety  upon  the  bond  of  a  collector  of  taxes,  upon  answering 
for  his  default,  is  subrogated  to  a  statutory  lien  of  the  State  upon 
the  collector's  land;  and  the  fact  that  the  surety  has  taken  a 
mortgage  to  indemnify  him  against  loss  is  no  waiver  of  bis  right 
of  subrogation.*  A  release  by  such  surety  of  part  of  the  land 
mortgaged  to  the  surety  to  indemnify  him  against  loss,  without 
notice  of  the  equitable  right  of  a  purchaser  of  land  from  the  col- 
lector which  was  subject  to  such  statutory  lien,  will  not  defeat 
liia  right  to  be  subrogated  to  the  lien  of  the  State,  after  he  has 

1  Sibley   v.  County  of  Pine,  31    Minn,  client  have  come   into  the  possession  o! 

201,  202,  per  Mitchell,  J.    "There  being  his  attorney  in  the  course  of  his  profes- 

noihing  in  the  lien  right  in  the  nature  of  sional    employment,   an   entirely  difftr- 

n  personal  trust,  there  is  no  distinction  ent  case  wonld  be  presented,  which  we  do 

in  this  regard  between  an  attorney's  lien  not  now  consider.    But  no  such  element 

upon  a  judgment  and  the  lien  of  a  me-  of   personal  trust  existed  in  the  present 

chanic  or  material-man.     Where  the  lien-  case." 

holder  is  intrusted,  us  a  personal  trust,  *  "Hoover  v.  Epler,  52  Pa.  St.  SIS. 

wiili  the  property  bound  by  the  lien,  as  *  Smith  t>.  Wills,  4  Btiih.  92. 

would  be  the  case  where  the  papers  of  a  *  Crawford  c.  Ricbeson,  101  111.  351. 
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paid  judgments  in  a  suit  on  the  collector's  bond.  A  surety  upon 
such  bond,  against  whom  a  judgment  lias  been  recovered,  may, 
before  paying  tbe  judgment,  file  a  bill  to  require  the  lands  of 
the  collector,  subject  to  tbe  statutory  lien,  to  be  first  sold  for  tbe 
payment  of  such  judgment.  If  the  surety  pays  the  judgment 
he  is  subrogated  to  the  lien  of  the  State,  and  may  have  tbe  lands 
sold  for  his  reimbursement.1 

The  failure  of  the  bolder  of  a  lien  to  enforce  or  preserve  it  does 
not  of  itself  discharge  a  surety  of  the  lien  debt.  It  is  enough 
if  the  lien-holder  does  nothing  to  impair  the  lien,  or  to  prevent 
tbe  surety  from  being  subrogated  to  his  rights.3 

994.  A  seller's  unpaid  lien  passes  to  a  surety  who  pays 
the  purchase- money  upon  the  default  of  the  purchaser.  Thus, 
if  a  broker  who  lias  bought  goods  for  an  undisclosed  principal, 
and  therefore  stands  in  tbe  relation  of  surety  for  his  principal, 
pays  tbe  purchase-money  upon  the  insolvency  of  bis  principal, 
he  acquires  the  vendor's  lien  upon  the  goods,  and  may  bold  them 
by  virtue  of  such  lien  as  agaiust  the  purchaser's  pledgee  of  a 
delivery  order  for  the  goods.8 

996.  But  there  can  be  no  subrogation  to  a  lien  until  the 
lien  debt  is  fully  satisfied.  Therefore,  where  a  groom  gave  his 
promissory  note  to  a  stable-keeper  for  the  keeping  of  a  horse 
which  the  groom  had  engaged  to  take  charge  of  for  a  stipulated 
sum  for  a  time  specified,  it  was  held  that  he  could  not  claim  the 
right  to  use  the  lien  of  the  stable-keeper  until  he  had  actually 
paid  the  note,  or  had  shown  that  the  note  was  received  as  pay- 
ment.4 

1  Crawford  v.  Kicheion,  101  HI.  351.         652  ;  Hill  v.  Boarder,  29  La.  Ann.  S41, 

*  Vnriol  n.  Doherty,  1  McGloin,  118;    844. 
1'orkcr   o.   Alexander,  2  La.  Ann.   198;        *  Imperial  Bank  v.  London  Docks  Co. 
Gordon   e.  Digga,  9  La.  Ann.  422;   El-    5  Ch.  D.  195. 

more    c.    Robuuon,    18    La.   Ann.    651,        *  Hoover  v.  Epler,  S2  Pa.  St  522. 
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CHAPTER  XXI. 

WAIVEB  OF   LEENS. 

I.  By   voluntary   Bartender   of    passes-  I  III.  By  taking  seenrily,  1011-1014. 

sion,  996-1001.  IT.  By  other  inconsistent  Agreement*  ud 
II.  By  inconsistent  agreeraentsas  to  pay-  claims,  1015-103!. 

ment,  1002-1010.  ! 

I.  By  Voluntary  Surrender  of  Po»»esnon. 

996.  Introductory.  —  The  subject  of  the  waiver  of  Hens  has 
been  briefly  considered  in  connection  with  the  several  kinds  of 
Hens  treated  of  in  the  preceding  chapters.  In  general  it  was 
intended  to  state  only  those  grounds  or  modes  of  waiver  which 
are  peculiar  to  the  lien  under  consideration,  or  which  have  pecu- 
liar application  to  such  lien.  Of  course  waiver  by  surrender  of 
possession  to  the  general  owner  has  been  repeatedly  referred  to 
in  connection  with  all  the  common  law  liens;  for  possession  is 
the  foundation  of  such  liens,  and  the  necessity  of  retaining  pos- 
session in  order  to  preserve  the  lien  has  been  repeatedly  re- 
ferred to.  But  there  are  many  other  circumstances  under  which 
liens  are  waived,  and  it  has  seemed  best  to  treat  in  the  present 
chapter  of  all  matters  of  waiver  of  general  application  to  all 
liens. 

997.  A  common  law  lien  is  founded  upon  possession,  and 
is  dissolved  by  a  voluntary  and  unconditional  surrender  of 
the  property  to  the  owner.1  If  a  mechanic  surrenders  an  article 
made  or  repaired  for  another  without  payment,  he  loses  his  lien 

1  §§   SOS,  466,  519,  8B9,  821 ;   King  v.  In  Kansas,  it  is  provided  by  sisrnte  that 

Indian  Orchard  Canal  Co.  11   Cush.  2.11;  the   voluntary  delivery  10  the   owner  or 

Stickney  r.  Allen,  10  Gray,  352  ;  Sears  a.  claimant   of    any   personal   property,   by 

Wills,  4  Allen,  21 2  ;  Huckins  p.  Gushing,  any  person  claiming  a  lien  thereon,  shall 

'!G  Me.  433;  McParland  v.  Wheeler,  as  be  held  to  be  an  abandonment  of  such 

Wend.  467 ;  Wingard  it.  Banning,  39  Cal  lien,  and  such  lien    may  also  be  waited 

543;  Senscnbrenner  v.  Mathews,  4B  Wis,  by  special  contract.     Comp.  Laws  13SJ, 

■250,  33  Am.  Rep.  809  ;  Smith  v.  Scott,  31  6.  3267. 
Wis.  420;  Vane  if.  Newombe,  132  U.  S. 
220, 10  Sup.  Ct.  Rep.  60. 
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upon  it  at  common  law,  and  under  the  statutes  also,  unless  these 
expressly  provide  fur  the  continuance  of  the  lien  for  a  limited 
time  after  delivery  of  the  chattel  to  the  owner.1 

But  the  lien  is  not  waived  by  returning  the  work  to  the  owner 
of  the  goods  for  inspection  before  receiving  payment,  for,  by  so 
producing  it,  no  unconditional  surrender  is  made  or  intended. 
"  If  the  employee  was  wrongfully  refused  the  right  to  resume  his 
possession  after  the  inspection,  in  case  the  employer  insisted  the 
work  was  not  according  to  contract,  he  would  not  be  remediless, 
but  his  right  of  possession  would  be  amply  protected  in  a  proper 
action  therefor."3 

If  the  owner  of  a  sawmill  permits  boards  sawed  by  him  to 
be  removed  from  his  mill-yard  by  the  owner  to  the  bank  of 
the  canal,  half  a  mile  distant  from  the  mill,  he  loses  his  lien-  as 
against  third  persons ;  and  it  does  not  avail  him  that  the  owner 
expressly  stipulated  with  him  that  the  lien  should  continue  not- 
withstanding the  removal.8  And  so  the  mill-owner  loses  his  lien 
for  sawing  by  allowing  the  owner  of  the  lumber  to  remove  it  to 
a  shed  belonging  to  a  third  person,  and  over  which  the  mill-owner 
has  no  control.* 

A  blacksmith  repaired  a  eled,  and  refused  to  give  it  up  until 
his  charges  should  be  paid.  Thereupon  the  owner  agreed  that 
the  sled  should  be  the  property  of  the  blacksmith  until  the  lat- 
ter should  be  fully  paid,  and  the  owner  was  allowed  to  take  and 
keep  the  sled.  It  was  afterwards  attached  as  his  property.  It 
was  held  that  the  blacksmith  had  lost  his  lien  by  voluntarily 
parting  with  the  possession  of  the  sled.6 

A  lien  upon  grain  harvested  and  thrashed  is  not  waived  us 
against  an  attaching  creditor  of  the  owner  with  knowledge  of  the 
lien  by  leaving  it  on  the  premises  of  the  owner  in  charge  of  a 
third  person.8 

998.  A  lien  created  by  contract  is  not  discharged  by  per- 
mitting the  general  owner  to  take  possession  of  the  prop- 
erty, if  it  may  be  done  consistently  with  the  contract,  the 
course  of  business,  and  the  intention  of  the  parties.'  Thus,  under 
a  provision  of  a  contract  for  sawing  lumber,  that  the  quantity 

1  McDougall  b.  Crjipou,  95  N.  C.  £93.  *  Bailey  p.  Quint,  S3  Vt.  474. 

1  Hilloburg  e.  Harrison  (Colo.),  30  Pac  *  Kitteridgo  h.  Fmmm,  48  Vt.  68. 

Hep.  SSS.  »  Hogue  b.  Sheriff,  1  Wash.  T.  173. 

*  McFuland  e.  Wheeler,  2S  Wend.  467.  '  Spudding  v.  Adams,  31  He.  211. 
»OI>  I.                 43  057 


*  Google 
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should  be  determined  by  the  sales,  or  by  inspection  at  the  place 
of  ahipment,  some  five  miles  from  the  mill,  it  was  held  that  the 
removal  of  the  lumber  to  the  place  of  shipment,  and  snch  in- 
choate and  conditional  poasesaion  as  might  be  taken  by  the  pur- 
chaser as  the  inspection  proceeded,  would  not  cut  off  the  lien.1 

But  if  the  conduct  of  the  lien-bolder  be  inconsistent  with  the 
preservation  of  bis  lien,  it  will  be  presumed  that  he  intended  to 
waive  it.  Thus,  if  a  person  has  a  lien  upon  logs  for  driving 
them  into  a  boom,  and  afterwards,  with  knowledge  that  the 
owner  has  sold  them,  assists  the  purchaser  to  take  possession  of 
the  logs  for  the  purpose  of  having  them  sawed  and  converted  to 
his  own  use,  without  making  known  that  he  had  any  lien  or 
claim  upon  them,  he  will  he  regarded  as  having  waived  or  aban- 
doned his  lien.1 

And  ao  if  a  lien  claimant  acquiesces  in  the  action  of  a  third 
person  in  taking  possession  of  the  property  on  exception,  without 
notifying  him  of  bis  own  adverse  claim,  he  waives  his  lien.1 

999.  Intention  an  affeoting  waiver. —  A  common  law  lien  is 
created  by  implication,  and  it  may  be  waived  by  implication. 
But  it  is  always  competent  to  negative  an  implied  waiver  by 
showing  by  other  facts  that,  no  waiver  was  intended.4  An  inten- 
tion to  waive  a  lien  will  not  be  presumed,  in  the  absence  of  evi- 
dence clearly  tending  to  show  such  an  intention.6 

A  Hen  which  is  not  given  by  operation  of  law,  but  created 
by  express  contract,  can  be  waived  only  by  acta  done  with  Uie 
intention  of  discharging  the  lien.6  A  lien  expressly  reserved  is 
not  impliedly  waived  by  giving  credit  or  taking  other  security.' 

An  agreement  to  deliver  up  the  property  is  not  in  this  respect 
equivalent  to  an  actual  delivery  of  it,  unless  the  agreement  be 
based  on  a  legal  consideration,  so  as  to  be  obligatory.6 

1000.  A  lien  once  lost  by  parting  with  poeseeaion  of  the 

1  Chidwkk  r.  Broadwell,  17  Mich.  6,  '  Momirth  v.  Great  Weir  em  Printiit: 

Campbell,  J.,  dissenting.  Co.  16  Mo.  App.  450. 

1  Spaolding  b.  Adamf,  33  Me.  211.  <  Danforth   v.  Pratt,  43  Me.   50.    "A 

■  McM  utter  v.  Merrick,  41  Mich.  50S.  lien  musl   be  regarded   as  romelriinK  of 

<  Pratt  r.  Eaton,  6S  Mo.  157, 16S;Mon-  value.     It  may  be  given  up  without  aa« 

lieth  b.  Great    Western    Priming   Co.  IE  valuable  consideration ;  but  an  tgreemtoi 

Mo.  App.  490.  to  give  it  up,  in   order  to  be  oblieaiio". 

B  Mnench  v.  Valley  Nat.  Bank,  II  Mo.  moat  be  con  ai deration."    Sugg  ».  Farm, 

.App.  144.  107  N.  C.  139,  1!  S.  E.  Rep.  236. 

•  Smith  b.  Scott,  31  Wis.  430. 

658 


3igitizeC  by  GOOgk 


BY    INCONSISTENT   AOHEEMENTS    AS    TO   PAYMENT.       [§§  1001,  1002. 

property  cannot  be  restored  by  regaining  possession,  unless 
this  be  with  the  consent  or  agreement  of  the  owner.1  Thus  the 
lien  of  a,  seller  is  lost  by  delivering  the  goods  to  the  purchaser ; 
yet,  if  the  possession  be  afterwards  redelivered  to  the  seller  for 
the  express  purpose  of  rendering  it  subject  to  the  lien,  this  is 
revived  from  that  time,  and  will  continue  so  long  as  the  vendor 
retains  possession.3 

1001.  Delivery  of  part.  —  One  who  has  a  lien  upon  good's  in 
his  possession  does  not,  by  delivering  to  the  owner  a  part  of 
them,  waive  his  lien  for  his  whole  demand  upon  the  remaining 
part.* 

II.  By  Inconsistent  Agreements  as  to  Payment. 

1003.  There  oan  be  no  lien,  at  oommon  law  or  by  usage, 
where  the  parties  make  a  special  agreement  inconsistent 
with  a  lien,  either  for  a  particular  mode  of  payment,  or  for  pay- 
ment at  a  future  particular  time,  although  without  such  agree- 
ment the  right  to  a  lien  would  be  implied  or  recognized.  If  such 
agreement  is  antecedent  to  the  possession,  no  lien  is  created  ;  if  it 
is  made  afterwards,  the  lien  is  waived.* 

A  contract  whereby  a  sawmill  was  leased  without  rent  for  the 
sawing  season,  but  the  lessees  were  to  saw  all  logs  furnished  by 
the  lessor  at  certain  prices,  and  were  to  season  and  ship  the  lum- 
ber as  ordered,  was  held  to  be  inconsistent  with  a  lien  for  the 
sawing  and  other  work  done  by  the  lessees ;  for  the  prices  at 
which  the  work  was  to  be  done  could  not  be  considered  as  inde- 
pendent of  the  use  of  the  mill,  and  the  rental  value  could  not  be 
apportioned  on  the  price  of  sawing,  because  it  could  not  be  deter- 
mined how  much  sawing  was  to  be  done.  Moreover,  the  work 
was  to  continue  until  the  end  of  the  lease,  when  the  lessees  would 

1  §§  810,  469  i  Cowall  o,   Simpson,  16  Campb.  146,  1*9 ;  Crawahay  v.  Homfray, 

Vet.  S7S;  Hewieou  c.    Guthrie,   2  Blag.  4,  B.  tit  AM.    SO;  Blake  v.  Nicholson,  .1 

N.  C.  755;  Hartley  e.  Hitchcock,  1  Stark.  M.  &  3.   167,    168;  Bailey  v.  Adams,  14 

408 ;  Holtletnen  o.  Shackela,  8  M.  &  R.  Wend.  £01 ;  Dunham  v.  Pet  lee,  1  Dal;, 

25,  8  B.  &  C.  612;  An  Sable  Hirer  Boom  112;  Trait  r.  Pinion,  1  Hilton,  391,  per 

Co.  b.  Sanborn,  36  Mich.  358 ;  Neran  «.  Daly,  J. ;  Chandler  v.  Belden,  IB  John*. 

Roup,  s  Iowa,  207.  157,  9  Am.   Dec.  193;  Bnrdict  v.  Mur- 

1  Hnff  ii.  Earl,  3  In  J.  306.  ray,  3  Vt.  302,  21  Am.  Dec  588;  Finney 

•  S5  330,  411  j    Palmer  b.  Tncker,  45  a.  Well*.   10  Conn.   104;  Darlington  b. 

Me.3l6;McFarlandD.  Wheeler, 26  Wend.  Chamberlin,    20    Bradw.    443;    Lee    v. 

467.  Gould,  47  Pa   St.  398;  Pulin  ».  Sanborn, 

■  SS  >».  885,  SSS;  Bait  v.  Mitchell,  4  52  Pa.  St.  368. 
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be  bound  to  quit,  and  could  not  remain  on  the  premises  to  enforce 
the  lien ;  and  the  obligation  to  ship  was  unlimited,  and  might 
exhaust  the  whole  of  the  lumber.1 

A  provision  in  a  contract  for  sawing  lumber,  that  the  bill  for 
sawing  should  be  paid  "  as  often  as  once  a  month  after  the  lum- 
ber is  delivered  out  of  the  mill,"  was  held  not  to  be  inconsistent 
with  a  lien.  From  the  whole  contract  the  manufacturer  was  re- 
garded as  entitled  to  payment  before  any  lumber  could  be  taken 
from  his  possession,  and  as  entitled  to  monthly  payments  on  in- 
spections to  be  made  at  the  place  of  shipment,  whether  sales  were 
actually  made  or  not.3 

And  so  an  agreement  by  a  woollen  manufacturer  to  dress  what 
flannels  should  he  furnished  him  by  the  other  party  during  the 
year,  and  to  receive  his  pay  quarterly,  is  a  waiver  of  a  lien  upon 
the  cloth ;  and  if  some  of  the  cloth  remains  in  the  manufacturer's 
hands  at  the  end  of  the  quarter,  he  is  not  entitled  to  retain  it  for 
the  price  of  dressing  it.8 

In  case  of  a  statutory  lien  which  exists  for  only  a  definite 
period  after  it  is  acquired,  unless  proceedings  be  commenced 
within  sucli  period  for  its  enforcement,  it  follows  that  if  the  per- 
son claiming  a  lien  has  taken  his  debtor's  promissory  note,  which 
does  not  mature  till  the  expiration  of  the  time  within  which  pro- 
ceedings for  enforcing  the  lien  may  be  commenced,  the  taking  of 
the  note  is  a  waiver  of  the  lien.4 

1003.  A  special  agreement  for  a  lien,  which  provides  for 
payment  at  a  future  time  or  in  a  particular  mode,  generally 
excludes  au  implied  lien.  If  such  agreement  is  made  before  the 
claimant  acquires  possession,  the  common  law  right  of  lien,  which 
otherwise  would  be  implied,  does  not  attach ;  and  if  such  agree- 
ment be  made  after  the  claimant  has  acquired  possession,  and  this 
lien  has  attached,  it  is  thereby  waived.  In  such  case  there  is  no 
Hen  at  all,  unless  it  is  expressly  provided  for  by  the  contract.5 

1  McMaster  v.  Merrick,  41  Mich.  505.  give  time  for  payment,  or  agreei  to  receive 

*  Chad  wick  v.  Broad  well,   37  Mich.  6,  payment  in  a  particular  mode,  it  U  cvi- 

Campbell,  J.,  dissenting.     See,  also,  Car-  dance,  if  nothing  appears  to  the  contrary, 

dinal  v.  Edwards,  5  Nev.  36.  that  he  did  Dot  intend  to  rely  upon   the 

3  Stoddard    Woollen    Manufactory    o.  pledge  of  the  goods,  in  relation  to  which 

Huntley,  8  N.  II.  441,  SI  Am.  Dec.   19S.  tlio  debt  urose,  to  secure  the  payment." 

Judge   Parker,  delivering   the  judgment,  *  Peyroux  r.  Howard,  7  Pel.834;  Green 

■aid  :  "  The  operation  of  a  lien  is  to  place  r.  Fox,  7  Allen,  85. 

the  property    in  pledge  for  the  payment  of  *  Trust  v.  Piraaon,  I  Hiltou,  93, 13  Abb. 

the  debt;  and  where  the  party  agrees  to  Pr.  84. 
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Thus,  by  agreement  one  was  to  have  the  right  to  store,  repair, 
and  sell  pianofortes  in  a  store,  without  exclusive  possession,  bnt 
in  common  with  the  owner,  and  for  the  privilege  he  was  to  pay 
the  owner  a  certain  sum  per  month  at  the  expiration  of  each 
month.  In  a  suit  to  enforce  a  lien  upon  the  pianos,  this  agree- 
ment was  held  to  exclude  any  lien  for  the  amount  due.  "  The 
distinction,"  Baid  Judge  Daly,1  "  that  there  can  be  no  lien  where 
the  day  or  time  for  payment  is  regulated  and  fixed  by  the  parties, 
is  as  old  as  the  Year-Books,  and  it  is  manifest  that  the  law  could 
not  be  otherwise.  The  right  to  detain  all  the  property  to  which 
the  lien  attaches,  until  the  charge  upon  it  is  paid,  is  incident  to 
the  right  of  lien.  When,  then,  did  the  lien  in  this  case  attach  ?  Cer- 
tainly not  when  the  possession  commenced,  for  no  payment  was 
to  be  made  until  a  month  after.  During  that  time  the  defendant 
bad  a  right,  under  the  agreement,  to  sell  any  of  his  pianos  that 
might  he  there,  and  of  course  to  deliver  them  to  the  buyers,  for 
the  plaintiff  could  set  up  no  claim  to  action  then,  nothing  being 
due.  The  contract,  therefore,  went  into  operation  with  a  recogni- 
tion of  rights  on  the  part  of  the  defendant  wholly  inconsistent 
with  a  reservation  of  a  right  of  lien.  It  was  nothing  else  but  an 
agreement  for  the  use  of  the  store  for  a  certain  period,  at  so  much 
per  month,  for  the  prosecution  of  a  particular  business  by  the  de- 
fendant, and  gave  the  plaintiff  no  lien  upon  the  property  which 
the  defendant  had  there  in  the  prosecution  of  that  business,  but,  by 
its  nature  and  terms,  was  wholly  inconsistent  with  the  existence 
of  such  a  right." 

1004.  This  principle  has  been  extended  to  cases  where  a 
credit  might  be  claimed  by  custom,  without  any  special  agree- 
ment for  it.  Thus,  in  a  case  where  a  ship  was  taken  to  a  dock 
for  repairs,  and  great  expense  was  incurred  by  the  shipwright, 
and  it  was  shown  that  by  usage  the  ship-owner  might  demand  a 
credit,  it  was  held  that  there  was  no  lien  for  the  repairs.3  And 
so,  where  a  wharfinger  was  in  the  habit  of  receiving  goods,  upon 
which  he  might  have  had  a  lien,  but  the  course  of  business  was 
that  he  parted  with  the  goods  from  time  to  time,  receiving  pay- 
ment at  the  end  of  every  six  months,  or  every  year,  for  all  his 
dues,  it  was  held  that  this  course  of  business  prevented  him  from 
maintaining  bis  right  of  lien.8 

1  Trait  v.  I'irsBnn,  I  Hilton,  393.  *  Crswihay  ".  Homfraj,  IE.  H  Aid. 

*  Raitt  p.  Mitchell,  t  Campb.  146.  30. 
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Bat  where  the  course  of  business  with  an  insurance  broker  was 
to  make  out  monthly  accounts,  and  to  settle  the  amounts  doe  Cor 
each  month  at  the  commencement  of  the  following  month,  the 
broker  meanwhile  retaining  the  policies,  it  was  held  that  this 
course  of  business  was  not  inconsistent  with  the  retention  of  his 
lien.1  Lord  Cairns,  Lord  Chancellor,  remarked,  in  giving  judg- 
ment, that  "  if  it  had  been  the  course  of  business  here  for  the  in- 
surance broker  not  merely  to  effect  these  policies,  but  from  time 
to  time  to  give  them  up  as  they  were  effected,  and  simply  to 
stand  upon  his  right  to  be  paid  at  the  end  of  the  month,  then  I 
can  understand  that  the  case  would  be  like  that  of  Crawshay  v. 
Homfray."' 

1005.  An  express  agreement  to  give  credit  has  the  same 
effect  as  a  oredit  given  by  note  or  other  obligation.  Thus, 
where  a  mechanic  made  repairs  upon  certain  stage-coaches  under 
an  agreement  to  give  four  months*  credit  upon  the  bill  from  the 
time  of  completion  of  the  repairs,  it  was  held  that  he  had  no 
lien  for  the  repairs  though  the  owner  became  insolvent  before 
the  coaches  passed  out  of  the  possession  of  the  mechanic* 

1006.  An  agreement  for  oredit  by  note  is  conditional  upon 
the  giving  of  the  note.  An  agreement  to  take  the  debtor's  note, 
or  the  independent  security  of  a  third  person,  falling  due  at  a  day 
beyond  the  period  within  which  the  lien  must  be  asserted,  is  do 
waiver  of  the  Hen,  when  the  agreement  is  not  performed  by  the 
debtor.  To  hold  otherwise  would  be  to  say  that  the  person  enti- 
tled to  a  lien  intended  to  waive  it  whether  the  debtor  kept  his 
agreement  to  give  his  note  or  collateral  security  or  not.  On  the 
debtor's  failure  to  keep  his  agreement  the  creditor  ought  not  to 
be  bound  by  it,  but  should  be  remitted  to  his  rights,  independ- 
ently of  the  contract.1  Thus,  an  agreement  to  extend  the  time 
of  payment  of  a  claim  beyond  the  time  within  which  a  raechan- 

1  Fiiher  v.  Smith,  39  L.  T.  430.  nor  insolvency  of  the  latter  on  bo  deemed 

*  4  B.  &  Aid.  50.  mn  element  in  the  creation  of  the  right 

■  Fielding)  v.  Mills,  9  Bobw.  439,  493.  of  lien  which  exists  in  favor  of  tbe  roe- 

"  There  is  a  marked  difference,  in  Mime  chunic     No  Men  exists  in  favor  of  tbe  1*1- 

respects,"   aaid  Bnsworth,   J.,   "between  ter,  when  hia  services  are  performed  npon 

the  right  of  stoppage  in  trcuuitu  and  that  an  agreement  that  payment  for  them  if 

of  a  mechanic  to  detain.    Insolvency  alone  not  to  be  made  until  after  the  article  which 

creates  the  right  to  stop  in  transitu.    The  they  hare  improved  it  to  be  delivered." 

common  law  right  of  the  mechanic  to  de-  *  Chicago  &  Alton  R.  B.  Co.  r.  Union 

tain  arises  as  well  against  a  solvent  m  aa  Rolling  Hill  Co.  109  U.  8.  70S,  3  Sap. 

insolvent  employer.    Neither  the  solvency  Ct.  594. 
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aBT   INCONSISTENT   AGREEMENTS   AS   TO   PAYMENT.     [§§  1007-1009. 

ic's  lien  should  be  asserted,  provided  a  mortgage  should  be  given, 
will  not  defeat  the  lien  if  the  mortgage  be  not  given.  The  giving 
of  the  mortgage  is  a  condition  precedent.1 

In  like  manner,  if  the  parties  agree  to  settle  a  claim  for  work 
upon  a  steamboat,  for  which  there  is  a  right  of  lien,  by  the  debt- 
or's note  extending  the  time  of  payment  beyond  the  time  allowed 
for  asserting  the  lien,  the  lien  is  not  displaced  if  the  note  be  not 
given  in  pursuance  of  the  agreement.  The  credit  is  conditional 
upon  the  debtor's  giving  the  note.  On  his  neglecting  or  refusing 
to  give  the  note,  the  credit  ceases,  and  the  demand  becomes  imme- 
diately duo  and  payable.3 

1007.  An  agreement  by  a  mechanic  to  do  certain  labor,  in 
consideration  of  being  employed  to  do  other  labor,  ia  incon- 
sistent with  a  right  of  lien,  and  is  a  waiver  of  it.  Thus,  a 
printer  who  agreed  to  repair  and  alter  certain  stereotype  plates, 
in  consideration  of  being  allowed  to  do  the  owner's  printing  for 
an  indefinite  time,  has  no  lien  on  the  plates,  on  account  of  the 
repairs  and  alterations,  when,  after  several  years,  the  owner  with- 
draws the  printing  from  him.8  In  such  case  it  might  properly  be 
presumed  that  the  pay  received  by  the  printer  for  the  other  work 
performed  was  a  remuneration  for  his  labor  done  upon  the  plates  ; 
and  at  any  rate,  this  is  the  remuneration  which  the  printer  agreed 
to  take. 

1008.  The  fact  that  by  a  special  agreement  payment  is  to 
be  made  in  advance  does  not  affect  the  right  of  lien  where  the 
debtor  neglects  or  refuses  to  make  such  payment.4 

1009.  The  taking  of  a  debtor's  promissory  note,  or  accept- 
ance, for  the  amount  of  a  debt  secured  by  a  lien,  is  not  necessarily 
a  waiver  of  the  lien  ;  for,  by  the  general  commercial  law,  a  prom- 
issory note  or  acceptance  given  for  a  precedent  debt  does  not 
operate  as  payment,  unless  the  parties  agree  that  it  shall  have 
this  effect." 

If,  however,  the  debtor's  promissory  note  or  acceptance  be  pay- 
able at  a  future  day,  the  lien  is  generally  regarded  as  waived ; 
for  it  cannot  be  presumed  that  the  parties  intended  that  the  lien 

l  Gardner  a.  Hall,  29  III.  377.  Cliff.  4,  affirmed  3  Wall.  37  j  The  Skil- 

1  The  Highlander,  4  Blatcb.  SS.  linger,  1  Flip.  43B ;  Lewis  t>.  Farm  worth, 

*  Siicknej  ».  Allen,  10  Gray,  919.  3  How.  Pr.  N.  8. 73  ;  Mjera  o.  Uptegrove, 

<  RnRgles  v.  Walker,  34  Vi.  468.  3  How.  Pr.  N.  S.  316  ;  ButU  v.   Culhbart- 

6  §334;  De  Wolf  o.  Howland,  2  Paiiie,  sod,  S  Ga.  166. 
336;  Kimball  v.  Ship   Anna  Kimball,  2 
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§  1010.]  WAIVER  OF  LIENS. 

should  bo  extended  through  any  considerable  period,  bat,  on  the 
contrary,  that  the  goods  or  other  property  should  be  delivered  up 
immediately.1 

Where  a  lien  claimant  knows  that  the  property  npon  which 
he  claims  a  lien  has  been  sold,  and  assents  to  the  sale  by  netting 
the  property  apart  and  marking  it  with  the  purchaser's  initials, 
and  takes  the  seller's  note  for  the  amount  of  the  lien  claim,  be 
cannot  afterwards  claim  the  lien  as  against  the  purchaser.  Thus, 
where  a  mill-owner,  knowing  that  the  lumber  to  be  sawed  from 
the  logs  has  been  sold,  saws  them  according  to  the  purchaser's 
directions,  separately  piles  the  lumber,  and  marks  it  with  bis 
initials,  and  accepts  the  seller's  note  for  the  price  of  sawing,  he 
thereby  waives  his  right  to  a  lien  on  the  lumber.2 

In  pleading  a  waiver  by  taking  the  debtor's  promissory  note 
payable  at  a  future  day,  it  should  be  alleged  that  the  note  was 
taken  in  payment.8 

If  the  creditor  gives  a  receipt  in  full  upon  taking  the  debtor's 
note  for  the  amount  of  a  lien  debt,  while  the  receipt  is  primdfaae 
evidence  of  payment  and  a  discharge  of  the  lien,  it  is  not  neces- 
sarily so  ;  for  the  receipt  is  not  an  estoppel,  but  ia  open  to  expla- 
nation. It  may  be  shown  that  there  was  no  intention  of  surren- 
dering the  lien.* 

1010.  But  where  a  note  is  regarded  as  payment,  unless  a 
contrary  intention  be  shown,  the  acceptance  of  a  promissory  note 
for  the  amount  for  which  a  lien  is  claimed  is  a  discharge  of  the 
lift).6  The  taking  of  a  promissory  note  for  the  claim  is  such  a 
manifestation  of  intention  to  rely  upon  the  personal  security  of 
the  maker  of  the  note  that  a  waiver  of  the  lien  is  inferred, 
whether  the  note  be  payable  on  demand  or  at  a  future  time,  and 
whether  negotiated  or  not.6  The  taking  of  a  note  will  not  have 
this  effect  if  the  parties  agree  that  it  shall  not  be  a  satisfaction 
of  the  debt.     It  is  in  such  case  a  mere  liquidation  or  adjustment 

1  dwell  t>.  Simpson,  16  Ves.  275;  East  *  {    334;  Colmrn    p.   Kemwell,  35  lit. 

D.  Ferguson,  b'J  lnd.  169;  An  Sable  River  126;  Green    p.  Fox,  7  Allen.  85;  llutcti- 

Boora  Co.  f.  Sunburn,  36  Mich.  358 ;  Mar-  in*  v.  Okutt,  4  Vi.  549, 24  Am.  Dec.  634 ; 

|ihj  D.  Lippc.  3  J.  &  S.  543.  Kimball  e.  Sbip  Anna  Kimball,  3  Cliff.  4, 

1  Tyler  i'.  [Hodden  &  Davis  Lumber  Co.  affirmed  S  Wall.  31. 

7B  Mich.  81,  43  N.  W.  Rep.  1034.  ■  Hutehint  v.  Olcntt,  4  Yt.  519,  S4  Am. 

»  East  b.  Ferguson,  59  lnd.  169.  Dec.  634. 

•  Sutton  r.  The   Albatross,  S  Wall.  Jr. 
337,  1  l'hila.  433. 
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of  the  original  debt.  But  if  the  creditor  indorses  such  note  for 
value,  he  cannot,  while  the  note  is  outstanding,  enforce  his  lien 
against  the  original  debtor.1 

The  taking  of  a  note  of  a  third  person,  for  the  amount  of  a 
debt  secured  by  a  lien,  does  not  discharge  the  lien  if  it  be  ex- 
pressly agreed,  in  a  receipt  for  the  note,  that  it  should  not  be 
regarded  as  payment  until  paid.  The  note  in  such  case  is  taken 
conditionally.2  If,  on  the  other  hand,  the  note  be  taken  in  dis- 
charge of  the  lien  debt,  the  lieu  is  lost.8 

III.  By  Taking  Security. 

1011.  The  mere  taking  of  seourity  for  the  amount  of  a 
debt  for  which  a  lien  is  claimed  does  not  ordinarily  destroy 
the  lien.  To  have  this  effect  there  must  be  something  in  the 
facts  of  the  case,  or  in  the  nature  of  the  security  taken,  which  is 
inconsistent  with  the  existence  of  the  lien,  and  destructive  of  it.4 
Some  general  expressions  of* Lord  Eldon,  in  his  judgment  in  the 
case  of  Cowell  v.  Simpson,6  seem  to  support  the  view  that  a  spe- 
cial agreement  for  security,  or  the  taking  of  security,  is  of  itself 
a  waiver  of  a  lien  for  the  debt  secured.  "  My  opinion,"  he 
said,  "  therefore  is,  that,  where  these  special  agreements  are  taken, 
the  lien  does  not  remain  ;  and  whether  the  securities  are  due  or 
not  makes  no  difference."  But  in  the  case  before  him  the  secu- 
rity was  taken  by  a  solicitor  who  had  a  lien  on  his  client's  papers, 
and  tbe  security  was  in  the  form  of  promissory  notes  which  were 
payable  in  three  years,  and  it  was  very  properly  held  that  the  se- 
curity was  in  its  nature  inconsistent  with  the  retention  of  a  lien. 
That  was  the  case  decided,  and  it  must  be  presumed  that  the  fact 
of  the  long  credit  given  was  the  reason  why  Lord  Eldon  held 
the  lien  to  have  been  lost,  rather  than  the  fact  of  the  giving  of 
security* 

In  the  case  of  Angus  v.  McLachlan  above  cited,  an  innkeeper 

i  Morton  v.  Ansiin,  12  Cash.  389.  whether  roy  decision  wu  right  ia  tbe  esse 

*  Premiss  e.  Garland,  67  Me.  34S.  of  Cowell   p.   Simpion,   I   nill   entertain 

*  Dntton  p.  N.  E.  Mot.  F.  Ins.  Co.  29  the  opinion  that  an  attorney  who  taken 
N.  H.  153.  a  security  abandon*  hia  lien." 

*  Angus  o.  McLachlan,  23  Ch.  D.  330,  *  That  taking  a  stcarity  payable  at  A 
per  Kay,  J.  distant  day  ii  a  waiver  of  a  lien,  aec,  alto, 

*  16  Vee.  375,  279.  In  another  case,  Hewison  B.  Guthrie,  3  Scott,  398,  2  Sing. 
Bftkh  v.  Symes,  T.  *  B.  87,  92,  Lord  El-  N.C.79S;  Mason  o.Morcly,34  Bea».  471 ; 
doo  lays :  "  Notwithstanding  the  Conrt  Cood  v.  Pollard,  10  Price,  109,  9  Price, 
of  King's  Bench  haa  expressed  a  doubt  544. 
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BT  TAKING  SECURITY.  [§  1014. 

rity  ;  and  the  creditor  may  enforce  either  the  lien  or  the  mort- 
gage.1 

So,  also,  the  taking  of  the  collateral  obligation  of  another  per- 
son for  the  payment  of  the  lien  debt  does  not  ordinarily  debar 
the  Hen-holder  from  claiming  the  security  of  his  lien,  unless  the 
circumstances  are  such  that  an  intention  to  waive  the  lien  may 
reasonably  be  inferred.1 

A  futile  effort  to  acquire  a  lien  more  specific  and  exclusive 
than  tbat  provided  for  by  statute  in  no  wise  manifests  an  inten- 
tion to  release  the  property  from  the  statutory  lien,  but  it  shows 
the  very  opposite  intention,  —  an  intention  to  hold  the  property, 
if  possible,  for  the  payment  of  the  claim.3 

1014.  An  attachment  of  goods  by  one  who  claims  a  lien 
upon  them,  to  secure  the  same  debt  for  which  the  lien  is  claimed, 
is  a  waiver  of  the  lien.1  The  attachment  is  in  effect  an  assertion 
that  the  property  attached  belongs  to  the  defendant.  Having 
made  the  attachment,  he  is  estopped  from  afterwards  asserting  the 
contrary  by  claiming  a  lien  upon  the  property." 

In  like  manner,  a  person  having  a  lien  on  goods  waives  it  by 
causing  them  to  be  taken  on  execution  at  his  own  suit,  although 
he  purchases  the  goods  under  the  execution,  and  they  are  never 
removed  from  his  premises ;  for,  in  order  to  sell,  the  sheriff  must 
have  had  possession,  and,  after  he  had  possession  with  the  assent 
of  the  person  claiming  the  lien,  the  subsequent  possession  of  the 
latter  must  have  been  acquired  under  the  sale,  and  not  by  virtue 
of  his  Hen.8  Property  in  the  hands  of  a  person  having  a  lien 
thereon  cannot  be  taken  from  him  under  an  attachment  against 
the  general  owner.  He  has  a  right  to  retain  it  until  discharged 
of  the  onua ;  and  if  it  be  wrongfully  taken  away,  he  may  main- 
tain an  action  against  the  seizing   officer  for  the  tort.     But  he 

1  Roberta  v.  Wilcoxaon,  36  Ark.  3SS  j  however,  Roberta  v.  Wileoxson,  36  Ark. 

Franklin  ».  Merer,  36  Ark.  96.  355. 

1  SS  087,  S88.     Id  Hew  Mexico  Ttrri-  The   lien    may,   under   tone   dram- 

terr,  it  is  provided  bj  itatate   that   no  stances,  be  retained.    Townsend  v.  New- 

peraon  shall  be  entitled  to  a  lies  who  bai  ell,  U  Pick.  332. 

taken  collateral  security  for  the  payment  '  This  is  especially  the  case  where  an 

of  ibe  sum  due  him.     Comp.  Laws  1884,  attachment  can  only  be  made  upon  afR- 

5  1588.  d*Til  to  the  effect  that  the  debt  is  not 

•  Clark  v.  Moore,  64  111.  873.  secured  hy  lien  or  mortgage.     Wingurd  v. 

*  J  8SS  ;  Legg  v.  Willanl,  1 7  Pick.  1 40  ;  Banning,  39  Cat.  543. 
Wingard  r.  Banning,  39  Cal.  543.    See,  B  Jacobs  v.  Latonr.  5  Bing.  130. 
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may  waive  his  right;  and  if  he  does,  it  does  not  lie  in  the  mouth 
of  the  debtor  himself  to  object.1 

IV.  By  other  Incontinent  Agreements  and  Claims. 

1015.  A  lien  is  waived  bp  making  any  agreement  incon- 
sistent with  its  existence),  though,  if  the  new  agreement  be  not 
in  writing,  it  will  ordinarily  be  a  question  of  fact  for  the  jury 
whether  the  lien  was  waived  or  not.  Thus,  one  in  possession  of 
a  cow  belonging  to  another,  and  having  a  lien  upon  it  for  keeping 
it,  purchased  the  cow  of  the  owner,  and  agreed  that  the  cow 
should  be  and  remain  the  property  of  the  seller  until  paid  for. 
There  was  no  change  of  possession  of  the  cow.  It  was  held  that 
it  whs  not  for  the  court  to  decide  as  a  matter  of  law  whether  the 
lien  was  waived  or  not,  but  that  it  was  a  question  for  the  jury 
whether  the  lien  was  intended  and  understood  by  the  parties  to  be 
waived.  The  jury  is  to  consider  the  new  contract  with  all  its 
attendant  circumstances;  and  if  nothing  was  said  about  the  lien, 
the  jury  must  find  from  all  the  evidence  what  the  understanding 
of  the  parties  was  concerning  the  lien.3 

1016.  A  special  contract  that  a  seller  shall  have  a  lien  on 
goods  sold  till  payment,  and  that  the  possession  of  the  purchaser 
shall  be  the  possession  of  the  seller,  is  not  a  waiver  of  a  statutory 
lien.  Thus,  a  statutory  lien  for  rails  furnished  to  a  railroad  com- 
pany is  not  affected  by  a  special  agreement  that  the  manufacturer 
should  have  a  lien  on  the  rails  till  payment,  and  that  the  posses- 
sion of  the  railroad  should  be  the  possession  of  the  manufacturer.3 
Such  a  stipulation  shows  no  purpose  on  the  part  of  the  manufac- 
turer to  waive  his  statutory  lien.  The  evident  purpose  of  such  a 
stipulation  is  to  secure  a  specific  lien  on  the  materials  furnished, 
and  to  require  them  to  be  used  in  the  construction  of  the  railroad 
where  they  would  become  subject  to  the  statutory  lien.  The  con- 
tract, instead  of  showing  a  waiver  of  the  statutory  lien,  shows  a 
purpose  to  retain  it. 

1017.  If  a  lien-holder  purchases  goods  and  takes  a  bill 
of  sale  from  the  general  owner,  and  afterwards  claims  them 
solely  under  such  purchase,  he  cannot,  in  a  suit  in  regard  to  the 
title,  set  up  bis  lien.     Thus,  a  currier  who  bad  a  lien  upon  skins 

1  Meeker  v.  Wilson,  1  Gall.  419,  4S5,        *  Chicago  &  Alton  R.  B.Co.  v.  Unto" 

per  Story,  J.  Rolling  Mill  Co.  109  U.S.  TO!,  3  Sop.  Cl. 

*  Picket!  t>.  Bullock,  53  N.  H.  35-1.  594.    And  ■»  Clark  ■>.  Moore, 64  1IL 173. 
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which  he  was  currying  purchased  them  of  the  owner,  partly  in 
payment  for  the  work  done  upon  them,  by  a  contract,  though 
valid  between  the  parties,  yet  void  as  against  the  seller's  cred- 
itors. Proceedings  in  insolvency  were  commenced  against  the 
seller,  and  the  messenger  of  the  court  of  insolvency  took  posses- 
sion of  the  goods.  At  the  time  the  messenger  took  the  goods 
away,  the  currier  claimed  them  only  as  purchaser,  and  gave  the 
messenger  no  notice  of  his  lien,  and  made  no  demand  for  the 
amount  of  his  lien.  It  was  held  that  be  could  not  Bet  up  his  lien 
in  a  suit  against  the  messenger  for  taking  away  the  goods.' 

1018.  A  person  having  a  lien  waives  it  by  claiming  to  own 
the  property  absolutely,  and  on  that  ground  refusing  to  deliver 
it  to  the  owner.  A  lien  cannot  be  waived  and  resumed  at  plea- 
sure.3 When  one  who  has  a  lien  sets  tip  a  claim  to  the  property 
hostile  to  the  right  of  the  owner,  and  wrongfully  sells  it,  he  cannot 
afterwards  set  up  the  lien  as  a  bar  to  an  action  against  him  for  his 
illegal  act.1 

A  lien  may  be  waived  by  setting  up  any  claim  of  right  of 
detention,  instead  of  a  claim  under  the  lien.4 

If  one  having  a  lien  does  not  disclose  ib  when  the  owner  de- 

1  Mexalir.  Dearborn,  lii  Gray,  336,  .'537.  allow  a  party  to  insist  upon  and  enforce  \a 

Merrick,  J.,  delivering  ihe  judgment  of  the  his  own  behalf  a  secret  lien  upon  personal 

court,  said:  "A  lien  is  an  incumbrance  property  after  he  has    claimed  il  nncon- 

npon  property,  a  claim  upon  it,  which  may  ditioually  as  his  own,  and  has  thereby  in- 

be  maintained  against  the  general  owner,  duced  another  to  act  in  relation  to  it,  in 

Bat  there   is  no  foundation    upon    which  some  manner  affi-cting  his  own  interest,  as 

he  who  owns  the  whole  can  create  especial  he  would  or  mi-bt  not  have  done  if  he 

right  in  his  own  favor  to  a  part    The  in-  had  been  openly  and  fairly  notified  of  the 

ferior  or  partial   title  to  a  chattel  neces-  additional  ground  of  claim.    It  would  be 

snrily  merges  in  that  which  is  absolute  fraudulent  in  him  to  practise  such  conceal. 

and  unconditional,  when  both  are  united  ment  to  the  injury  of  others;  and,  to  pre- 

and  held  by  the  same  individual.    This  ia  vent  the  possibility  of  attempts  so  unjust 

a  general  consequence.    Butin  the,  present  becoming  successful,  the  law  implies  that 

instance,  it  is  obvious   that  the  parties  an  intended  concealment  of  that  kind  is  of 

extinguished,  and  intended  to  extinguish,  itself  a  waiver  of  the  lien." 

I  he  lien  which  had  been  previously  created  *  Picqnet  ».   M'Kay,   3  Black  f.   165; 

upon  the  calfskins;  for  the  value  of  the  Boardmanu.  Sill,  1  Campb.  N.  P.  4 1 0,  n. ; 

work  and  labor  which  had  previously  been  Munson  v.  Porter,  S3  Iowa,  453,  19  N.  W. 

bestowed  upon  them  by  the  vendor  was.  Rep.  290. 

by  their  express  agreement,  made  part  of  B  Andrews  b.  Wade,  4  Cent.  Itep.  689, 

the  consideration  of  the  sale.    After  such  6  All.  Itep.  48 ;  Davis  v.  Bigler,  6S  Pa.  St. 

a  transaction  the  rights  of  the  parties  were  142,351,  1  Am.  Hep.  393. 

wholly  changed."     Upon  the  point  of  the  *  Boardmau   u.   Bill,    1   Csmpb.  N.  P. 

waiver  of  the  lien   by  concealment,  the  410,  n. ;  Dirks  v.  Richards  Car.  &  M.  626. 

learned  judge  said:  "The  law  will  not  See,  however,  Wbito  o.  Gainer,  IBlog. SJ. 
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mauds  the  property,  bat  claims  to  be  himself  the  owner,  be  is 
estopped  from  setting  up  a  lien  in  defence  to  the  owner's  action  to 
recover  possession.1 

But  a  factor  does  not  waive  his  lien  for  advances  on  goods  by 
declining  to  give  information  as  to  the  amount  of  his  advances  to 
one  claiming  the  goods  who  is  not  the  party  who  placed  them  in 
liia  hands.1 

The  right  to  a  common  law  lien  is  waived  by  perfecting  a  claim 
for  a  lien  under  a  statute.8 

1019.  Refusal  to  deliver  property  on.  grounds  inconsistent 
with  a  lien. —  When  property  is  demanded  of  a  person  who 
means  to  claim  a  lien  upon  it,  but  be  refuses  to  surrender  it  upon 
a  ground  which  is  inconsistent  with  a  lien,  be  is  not  allowed  after- 
wards to  set  up  a  claim  of  lien  of  which  the  plaintiff  was  igno- 
rant at  the  time  he  brought  the  action.1  Retention  on  a  ground 
inconsistent  with  a  claim  by  virtue  of  a  specific  lien  operates  is 
a  waiver  of  the  lien.  On  the  trial  the  claimant  will  not  be  per- 
mitted to  rest  his  refusal  to  deliver  the  property  to  the  general 
owner  on  a  different  and  distinct  ground  from  that  on  which  he 
claimed  to  retain  the  property  at  the  time  of  the  demand  and 
refusal. 

1020.  A  lien  may  not  be  waived  by  the  mere  omission  of 
the  claimant  to  assert  his  lion  as  the  ground  of  bis  refusal  to 
deliver  up  the  property  on  the  demand  of  the  owner.6 

A  general  refusal  to  surrender  the  goods,  without  specifying 
the  ground  of  the  refusal,  may  not  be  inconsistent  with  a  subse- 
quent claim  of  a  lien.  It  is  not  necessary  for  the  person  of  whom 
the  demand  is  made  to  speak  and  claim  to  hold  the  goods  by 
reason  of  a  lien,  if  the  person  making  the  demand  knows,  or  has 
reason  to  know,  that  the  other  has  a  lien,  or  is  doing  an  act  which 

1  Mnynard  e.  Anderson,  54  N.  Y.  641 ;  erctt  v.  Salms,  15  Wend.  474;  Looknlle 

l>e  Bouverio  v.  Gillespie,  3  Edm.  Sel.  Cat.  &   Nashville  R.   R.  p.  McGaire,  79  Ala. 

+72;  Lebmann  p.  Schmidt,  87  Cal.  IS,  35  80*;  Bean  p.  Bolton,  3  Phils.  87;  HeOM 

1'jic,  Kep.  161.  B.  Phelps,  7  Iod.  31  j  I'icqnet  v.  M'K»j\  3 

1  Buckle;  p.  Handy,  3  Miles,  449.  Blackf.  465. 

8  Vnne  v.  Newcombe,  13a  U.  S.  220,  10  *  White  v.  Gainer,  9  Moore,  41, 2  Biag. 

Sup.  Ct.  Rep.  60.  S3,  1  C.  6  P.  334  ;  Ererett  e.  Coffin, « 

•  Uoatdman  v.  Sill,  1  Cumpb.  410, 0.  ,*  Wend.  603,  39  Am.   Dec.  65! ;  Ann  » 

Judith  p  Kemp,  2  Johns.  Cas.  411  ;  Weeks  Hackle;,   30  Wall.  407,  411;    Fowler  f, 

v.  Goode,  6  C.  B.  (N.  S.)  367 ;  Jones  p.  Paraon,  143  Mass.  401,  9  N.  E.  Bap.  799, 

Tarleton,  9  M.  &  W.  675 ;  Saliua  o.  Ever-  803,  per  Fkl<l,  J. 
ett,  30  Wend.  367,  32  Am.  Dec  Ml ;  Kv- 
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would  entitle  him  to  a  lien.  But  it  may  be  that  if  the  lien,  or 
the  ground  of  the  lien,  is  unknown  to  the  person  making  the  de- 
mand, and  the  person  in  possession  knows  or  has  reason  to  know 
this,  it  is  the  duty  of  the  latter  to  give  the  former  notice  of  the 
lien,  if  he  is  going  to  rely  upon  it.1 

1021.  The  fact  that  a  party  claims  a  general  lien  when  he 
is  only  entitled  to  a  specific  lien  is  no  waiver  of  the  latter 
lien.  If,  therefore,  the  general  owner  brings  an  action  of  trover 
for  the  property  detained  without  tendering  the  amount  of  the 
specific  lien,  he  cannot  recover.3  There  are  some  cases,  however, 
in  which  it  is  declared  that,  after  one  has  refused  to  deliver  up 
property  on  the  ground  of  having  a  lien  for  a  general  balance  of 
account,  he  cannot  afterwards  set  up  a  specific  lien,  because,  it  is 
said,  if  he  holds  possession  by  virtue  of  a  specific  lien,  it  is  oblig- 
atory upon  him  to  apprise  the  owner  of  this  ground  of  his  claim 
at  the  time  of  the  owner's  demand  for  the  property,  so  that  the 
owner  may  then  have  the  opportunity  of  paying  or  tendering  the 
amount  for  which  the  lien  exists. 

But  it  ia  clear  that  one  does  not  waive  a  specific  lien  by  claim- 
ing not  only  this,  but  a  general  lien  as  well.  Having  a  specific 
lien  upon  property,  such  as  a  lien  for  work  upon  it,  he  does  not 
waive  it  if,  at  the  time  of  the  owner's  demand  for  it,  he  mentions 
this  ground  to  justify  his  right  to  detain  the  property,  although 
be  at  the  same  time  insists  upon  a  right  to  detain  it  for  a  gen- 
eral balance  of  account,  or  for  any  other  claim  for  which  he  has 
no  right  of  lien.  He  need  not,  in  such  case,  specify  the  amount 
of  the  particular  charge  for  which  a  lien  exists.  All  that  is 
necessary  is,  that  he  should  at  the  time  of  the  demand  apprise 
the  owner  of  his  claim  to  hold  the  property  by  virtue  of  a  lien 
on  which  he  had  a  legal  right  to  detain  it.  It  does  not  answer 
that  he  had  a  specific  lien,  but  claimed  to  detain  the  property  for 
a  general  balance  of  account,  or  for  another  claim  for  which  he 
had  no  lien.  He  waives  his  lien  in  such  case  by  not  insisting 
upon  it  as  the  ground  of  his  right  of  possession.3 

'  Fowler  «.  Parsons,  143  Moss.  401,  9  found  he  had  a  right  to,  he  would  not 

N.  E.  Hep.  799,  803.  hare  a  right  to  a  lender  of  ihe  sum  which 

1  £  834.     Scarfe  ».  Morgan,  4  M.  &  W.  the  other  ought  to  pay."    Miinooa  v.  Por- 

370.    Alderson,  B.,  laid  :  "  It  seems  to  me  ter,  63  Iowa,  453,  19  N.  W.  Rep.  590. 

you  cannot  any  that,  because   the  party  B  Thatcher  v.  Harlan,  £  Houston,  178  ; 

claiini  more  than  it  ma/  be   uliirtmtt  \t  Brown  v.  Holroea,  SI  Kan*  687. 
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A  lien-holder  does  not  lose  bis  lien  by  detaining  more  property 
subject  to  tbe  lien  than  is  necessary  to  preserve  it.1 

1022.  A  creditor  may  have  two  liens  for  the  same  thing.1 
Thus,  where  the  maker  of  a  steam-engine  reserved  a  lien  upon 
it,  and  at  the  same  time  an  express  lien  was  created  upon  the 
real  estate  of  the  debtor  upon  which  tbe  engine  was  placed,  it 
was  held  that  the  taking  of  the  one  was  no  waiver  of  the  other.' 

1023.  The  lien  is  lost  or  waived  tf  the  claim  for  'which 
there  is  a  lien  is  so  mingled  and  intermixed  with  other 
claims,  for  which  the  claimant  is  entitled  to  no  lien,  that  it  is  im- 
possible to  distinguish  between  the  two.4  By  commingling  priv- 
ileged claims  with  those  (or  which  there  is  no  lien,  so  that  the 
amount  of  the  lien  is  not  kept  ascertainable  without  restating 
the  accounts,  the  lien  is  impliedly  waived.5  But  a  lien  is  not 
waived  by  merely  restating  tbe  account,  and  deducting  three 
small  items  for  which  no  Hen  is  claimed,* 

1024.  A  lien  is  lost  when  the  claim  is  merged  In  a  judg- 
ment with  other  olaims  for  which  no  lien  exists ;  but  if  a  suit 
is  brought  upon  such  claims,  the  lien  may  be  preserved  by  amend- 
ing the  writ  before  judgment  by  striking  out  the  items  for  which 
there  is  no  lien,  and  taking  judgment  upon  tbe  items  for  which 
there  is  a  lien.7 

A  statute  exempting  household  furniture  and  working  tools 
from  execution  provided  that  such  exemption  should  not  extend 
to  any  execution  issued  on  a  demand  for  the  purchase-money  of 
such  furniture  or  tools.  A  judgment  for  an  entire  aura  was  re- 
covered upon  separate  and  distinct  debts  only,  one  of  which  was 
for  the  purchase-price  of  property  exempt  from  execution,  and 
the  judgment  creditor  sought  to  levy  this  portion  of  the  execu- 
tion upon  property  exempt  from  execution.  It  was  held  that  he 
could  not  levy  the  execution  in  this  manner.  His  right  as  against 
exempt  property  is  in  the  nature  of  a  particular  lien  on  specific 

1  Hall  v,  Tittabawaasee  Boom  Co.  SI  *  Terry  c.  McClinteck,  41  Mich.  434, 

Mich.  377,  16  N.  W.  Rep.  770.  505. 

*  Lngow  v.  UadoMct,  1  Blackf.  416,  12  '  Coraitock  e,  McCncken,53  Mich.  ISS, 
Aiq.Dm.258.   C0n(m,McBeav.CreditorBl  18  N.  W.  Rep.  5S3. 

16  La.  Aon.  305.  *  Sands  p.  Sands,  74  Me.  239;  SpoDbrd 

°  Lagow  «,  Radollet,  1  Blackf.  416,  IS  i:  True,  33  He.  283,  297,  34  Am.  Dec 
Am.  Dec.  B58.  6S1. 

*  Keller  tr.  Kelley,  77   Me.   135.     See 
Baker  e.  Fersenden,  71  Me.  292. 
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property,  and  mast  be  enforced  by  itself  upon  that  property.  He 
moreover  waived  his  right  to  follow  the  property  sold  by  him  by 
taking  a  judgment  which  included  other  debts.  By  taking  such 
a  judgment  he  ia  deemed  to  have  elected  to  abandon  his  claim  to 
follow  the  specific  property.1 

1025.  Tender  of  actual  indebtedness.  —  If  the  demand  for 
which  a  lien  is  claimed  is  deemed  excessive,  the  owner  of  the 
property,  in  order  to  dissolve  it,  should  tender  such  a  sum  as  he 
himself  considers  reasonable.1  If  one  wrongfully  claims  a  lien 
for  a  larger  indebtedness  than  that  for  which  he  has  a  lien,  he 
may  perhaps  be  deemed  to  have  waived  or  forfeited  his  lien, 
especially  if  he  fails  to  disclose  the  true  amount  of  the  lien,  and 
this  cannot  be  presumed  to  be  within  the  knowledge  of  the 
debtor,  so  that  he  could  tender  the  true  amount  for  which  the 
lien  attached.  But  if  the  claimant  has  rendered  an  itemized 
account  which  shows  the  nature  of  his  demand  and  the  time  for 
which  the  charge  was  made,  and  if  the  debtor's  knowledge  of  the 
true  amount  of  the  account  for  which  there  is  a  lien  may  be  pre- 
sumed, and  it  does  not  distinctly  appear  that  the  claimant  asserts 
a  lien  for  the  whole  balance  of  the  account,  or  for  a  greater 
amount  than  he  actually  had  a  lien  for,  he  does  not  waive  his 
lien.  "If,  under  any  circumstances,  a  Hen  could  be  deemed  for- 
feited by  the  assertion  of  a  claim  for  a  lien  for  too  large  an 
amount,  the  assertion  should  be  clear  and  distinct,  and  operate  to 
interfere  in  the  present  with  a  claimed  right  on  the  part  of  the 
owner."8 

The  mere  demand  of  an  excessive  sum  by  a  creditor  holding  a 
lien  does  not  dispense  with  a  tender  by  the  debtor  of  the  Bum 
really  due,  unless  the  demand  be  so  made  that  it  amounts  to  a 
declaration  by  the  creditor  that  a  tender  of  a  smaller  sum  is  use- 
less ;  for  in  that  case  a  tender  is  dispensed  with,1  although  it  ap- 
pears that  the  debtor  was  unwilling  to  tender  the  amount  really 
due.6     The  claim  of  a  general  lien  may  dispense  with  the  tender 

i  Hickox  r.  Fij,3S  Barb.  9.  *  Muimon  r.  Porter,  S3  Iowa,  453,  19 

1   Hull  r.  Tittaruw-Msee  Boom  Co.  SI  N.  W.  Rep.  290,  per  Adama,  J. 

Mich.  377,  16  N.  W.  Itcp.  770;  Scarfs  n.  •  Dirk)  v.  Richards,  *  M.  &  G.  B74,  9 

Morgan,  4  M.  &  W.  370  ;  Maroon  it.  For-  Scotl  N.  R.  S34  ;  Kerford  v.  Monde),  28 

ter,  63  low*,  4S3,   19  N.  W.  Rep.  290;  L.  J.  Ex.  303. 

Hillsbnrgs.  Harrison  (Colo.), 30 Pac.  Rep.  '  The  Norway,  3  Moore  P.  C.  (N.  8.) 

335.  245,  13  W.  R.  1085. 
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of  the  amount  of  a  specific  lien  to  which  the  creditor  is  entitled, 
and  the  owner  may  maintain  trover  without  a  tender.1 

1026.  Tender  of  performance  of  an  agreement  will  not  oper- 
ate to  extinguish  the  lien  by  which  the  agreement  is  secured,  if 
it  is  not  unequivocal,  and  reasonably  capable  of  being  understood 
by  the  other  party  as  a  bond  fide  tender  of  the  requisite  thing, 
act,  or  service;1  and  the  offer  itself  should  be  accompanied  by 
circumstances  fairly  implying  control  of  the  necessary  means,  and 
possession  of  the  necessary  ability,  to  fulfil  it.8 

1027.  A  lion  Is  not  waived  by  the  lion-holder's  giving  of 
a  receipt  for  the  property  without  making  a  reservation  of 
the  lien.  The  owner  of  certain  barley  pledged  to  a  bank  as  col- 
lateral for  a  loan,  wishing  to  have  the  barley  malted,  arranged 
witli  the  owner  of  a  malt-house,  with  the  concurrence  of  the 
bank,  for  converting  the  barley  into  malt.  The  maltster  delivered 
to  the  bank  a  receipt  for  the  barley,  which  he  agreed  to  hold 
subject  to  the  written  order  of  the  bank ;  nothing  being  said  in 
the  receipt  about  the  charges  for  malting,  or  any  lien  therefor. 
It  was  held  that  the  absence  of  a  reservation  of  such  lien  did 
not  deprive  the  malt  man  of  his  lien.4 

1028.  Ho  waiver  arises  from  an  unintentional  relinquish- 
ment of  a  right  not  known  to  exist.  Thus,  one  having  a  lien 
on  certain  cows,  being  in  ignorance  of  the  fact  that  bis  lien  ex- 
tends to  their  offspring,  does  not  waive  his  lien  by  telling  an 
attaching  officer  that  the  latter  did  not  belong  to  him.s  To  con- 
stitute a  waiver,  there  must  be  an  intentional  relinquishment  of 
a  known  right. 

1029.  One  who  has  undertaken  to  perform  certain  labor 
and  has  failed  to  fulfil  his  contract,  and  performed  only  a  part 
of  the  service,  has  no  lien  for  what  he  has  done.  The  other  party 
is  entitled,  if  be  elects,  to  recover  damages  for  the  non-perform- 
ance of  the  contract ;  and,  these  damages  being  of  uncertain 
amount,  it  is  uncertain  whether  the  person  who  has  undertaken 
to  perform  the  labor  will,  on  final  adjustment,  receive  anything 
for  the  labor  be  has  done.     Under  such  circumstances  he  cannot 

l  Jonn  if.  Tarleton,  9  M.  *  W.  673.  *  Selby  v.  Hard,  51  Mich,  1,  IB  N.  W. 

1  L'Hommedieu    v.  Dayton,    38    Fed.    Rep.  180,  per  Graves,  C.  J. 
Rep.  926.  *  Hazard  v.  Manning,  8  Hnn,  613. 

1  Boynton  v.  Braler,  64  Vl.  Si. 


3igitizeC  by  GOOgle 


OTHER  INCONSISTENT  AGREEMENTS  AND  CLAIMS.    [§§  1030-1032  a. 

be  permitted  to  hold  possession  by  virtue  of  the  lien  until  this 
matter  is  settled.1 

1030.  A  creditor  having  a  lien  does  not  forfeit  it  by  using 
the  property  so  far  as  is  neoessary  for  its  preservation.  Thus, 
a  livery-stable  keeper  may  use  a  horse  left  in  his  care  to  the  ex- 
tent of  giving  the  horse  proper  exercise.  If  he  should  go  beyond 
this  and  habitually  let  the  horse  to  others,  he  might  be  guilty  of 
a  conversion  of  the  horse  to  his  own  use,  so  that  he  would  not 
afterwards  be  allowed  to  occupy  the  inconsistent  position  of  claim- 
ing a  lien  upon  the  same  thing.  But  even  if  the  keeper  uses  the 
horse  beyond  the  extent  of  giving  it  proper  exercise,  or  lets  it  to 
others,  if  the  owner  knows  of  such  use,  and  at  times  when  the 
horse  is  in  use  he  accepts,  without  objection,  a  substituted  horse, 
the  owoer  cannot  claim  that  there  is  such  a  conversion  of  the 
horse  as  will  defeat  the  lien.3 

1031.  The  waiver  of  a  lien  by  agreement  is  a  new  and  oris* 
inal  consideration  for  a  promise  by  a  person  not  personally  bound 
for  tbe  debt  secured  by  the  lien  to  pay  that  debt ;  and  such  need 
not  be  in  writing,  as  the  promise  is  original  and  not  collateral, 
and  so  not  within  the  statute  of  frauds.8  A  release  of  a  lien 
under  seal,  executed  on  a  promise  to  pay  the  money  for  which 
the  lien  was  claimed,  is  void  for  failure  of  consideration.4 

1032.  The  fact  that  the  contract  under  which  a  lien  is 
claimed  was  executed  on  Sunday  does  not  defeat  the  lien  after 
the  contract  has  been  executed,  and  the  property  upon  which  the 
lien  is  claimed  has  passed  into  the  possession  of  the  person  claim- 
ing the  lien.  Both  parties  in  such  case  are  in  pari  delicto,  and 
the  party  who  has  possession  is  in  the  better  position.  The  prop- 
erty most  remain  in  the  possessor's  hands  until  the  lien  is  dis- 
charged by  payment.6 

1032  a.  A  lien  is  not  ordinarily  lost  by  obtaining  a  Judg- 
ment for  the  debt.  Though  the  debt  is  merged  in  the  judgment, 
its  nature  is  not  destroyed  or  affected ;  and  if  the  debt  was  one 
for  which  a  lien  was  given  at  common  law  or  by  statute,  the  lien 

>  Hodgdon   v.  Waldron,   9   N.   H.   St.  Hun,  634  ;  Prime  v.  Roehlcr,  77  N.  Y.  SI  ; 

And  m  Hilger  v.  Edwards,  S  Net.  84.  Mallory  t>.  Gillrtt,  31  N.  Y.  412. 

*  Mooton  v.  Port«r,  63  lown,  453, 19  N.  «  Benson  u.  Hole,  9  l'hila.  66. 

W,  Hep.  i».  '  Scrfe  ».  Morgin,  4  M.  &  W.  270. 

"  ~   "  '.  Springfield  Iron  Co.  89 
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continues  after  judgment.  Though  it  is  provided  that  a  statutory 
lien  shall  be  enforced  by  attachment,  the  right  i«  not  taken  aw»j 
by  a  previous  suit  and  judgment  on  the  debt.1 

1  Wilson  v.  Taylor,  89  Ala.  M9,  8  So.  Hep.  149. 
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CHAPTER  XXII. 

XEHEDIES  FOB   THE  ENFORCEMENT  OF  LIKNS. 
1.  At  la*  tad  in  equity,  1033-  104  B.        |         II.  By  statnte,  1049-10C0. 
I.  At  Law  and  in  Equity. 

1033.  A  common  law  lien,  as  has  already  been  stated,  ia 
merely  the  right  of  a  person  in  possession  of  the  property 
of  another  to  detain  it  until  certain  demands,  either  specific 
or  genera],  are  satisfied.  In  general  there  is  no  remedy  for 
enforcing  the  lien  unless  it  is  given  by  statnte.1  In  this  re- 
spect a  lien  differs  essentially  from  a  pledge ;  for  a  pledgee,  when 
the  debt  has  become  due  and  remains  unpaid,  may,  after  dne 
notice,  sell  the  thing  pledged  and  reimburse  himself  from  the 
proceeds.3 

A  sale  of  the  property  by  the  person  in  possession  and  claim- 
ing a  lien,  without  the  consent  of  the  owner,  is  a  conversion  of 
it.     But  if  the  person  having  a  lien  does  dispose  of  it,  though 

1  S  SSI ;  l'olhonier  e.  Dawson,  Holt  (N.  be  considered  that  both  partial  have  right! 

P-),  883  :  Jones  v.  Pearls,  1  Stra.  537 ;  which  are  to  be  regarded  by  the  law,  and 

Lickbarrow  u.  Mason,  6  East,  31,  note;  the  rule  must  be  adapted  to  general  con- 

Thamea  Iron  Works  Co.  v.  Patent  Der-  Tenience.    In  thegreater  number  of  cases, 

rick  Co.  1  J.  &  H.  93  ;    Doane  v.  Russell,  3  the  lien  for  work  h  small  in  comparison 

Gray,  388 ;  Buafield  ».  Wheeler,  U  Allen,  with  the  value,  to  the  owner,  of  the  article 

139  ;  Briggin.  Boston  &  Lowell  R.  R.  Co.  B  subject  to  lien  ;  and  in  most  esses  it  would 

Allen,  £46,  S3  Am.  Dec.   626;  Hodgers  ».  be  for  the  interest  of  the  owner  to  satisfy 

Grothe,  SS  Pa.  St.  414.  the  lien  and  redeem  the  goods,  as  In  the 

In  Doane  o.  Russell,  3  Gray,  3S2,  which  case  of  the  tailor,  the  coach-maker,  theinn- 

aroae  before  the  enactment  in  Massachu-  keeper,  the  carrier,  and  others.    Whereas, 

setts  of  a  statnte  for  the  enforcement  of  many  times,  it  would  cause  great  loss  to 

lieos.  Chief  Justice  Shaw  observed  with  the  general  owner  to  sell  the  suit  of  clotbea 

reference  to  the  security  of  a  lien-holder  :  or  other  articles  of   personal    property. 

"  If  it  be  said  that  a  right  to  retain  the  But,  further,  it  is  to  be  considered  that  the 

goods,  without  the  right  to  sell,  is  of  little  security  of  this  lien,  such  as  it  is,  is  super. 

or  no  value,  it  may  be  answered  that  it  is  added  to  the  holder's  right  to  recover  for 

certainly  not  so  adequate  a  security  as  a  his  services  by  action." 

pledge  with  a  power  of  sale ;  still,  it  ia  to  *  Jones  on  Pledges,  ft  2,  720-799. 
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wrongfully,  lie  may  set  up  his  lien  as  a  defence  to  any  action 
which  the  owner  may  bring  against  him  for  a  conversion.1 

1034.  If  one  holding  goods  under  a  lien  sells  them  with- 
out legal  proceedings,  the  sale  is  a  conversion  and  renders  him 
liable  to  the  owner  in  an  action  for  such  conversion,  or  the  owner 
may  resume  possession  of  the  goods  wherever  he  may  find  them. 
The  lien  only  gives  the  holder  the  right  of  possession  until  the 
debt  is  paid,  and  he  can  do  nothing  else  to  enforce  payment  ex- 
cept in  pursuance  of  some  statute  providing  for  the  enforcement 
of  liens. 

In  a  snit  by  the  owner  of  goods  against  a  bailee  who  has 
converted  the  goods  on  which  he  has  bestowed  labor  and  ac- 
quired a  lien,  the  latter  may  set  up  his  lien  claim  in  reduction  of 
damages.9 

If,  however,  he  does  not  set  up  his  claim  in  that  suit,  he  may 
afterwards  maintain  a  suit  for  the  debt.  In  trover  for  the  con- 
version of  the  goods,  the  owner  would  recover  the  full  value  of 
the  goods  at  the  time  of  the  conversion,  in  case  the  defendant 
does  not  set  up  his  lien  claim  in  reduction  of  damages ;  and 
primd  facie  the  value  of  the  goods  at  the  time  of  conversion  is 
the  measure  of  damages  recovered.8  "  It  may  be  greatly  against 
the  interest  of  the  defendant  to  present  his  claim  in  such  action, 
and  against  his  rights  to  compel  him  to  do  so.  Cases  ma;  readily 
be  supposed  where  the  value  of  the  work  and  material  put  upon 
plaintiffs  property  would  greatly  exceed  the  value  of  the  prop- 
erty in  its  altered  condition.  The  article,  with  all  the  labor  put 
upon  it,  might  entirely  fail  to  meet  the  purposes  which  the  owner 
designed  it  for,  and  be  valueless  for  any  other :  if,  being  left  upon 
the  hands  of  the  artisan,  he  should  destroy  it,  by  carelessness  or 
design,  to  rid  himself  of  it,  it  would  not  be  just  to  compel  the 
defendant,  in  a  suit  for  its  conversion,  to  set  up  his  claim,  to  be 
balanced  and  liquidated  by  the  inferior  value  of  the  converted 
goods.  He  may  prefer  to  pay  the  damages  and  bring  suit  for  bis 
debt,  and  he  has,  in  his  election,  the  right  to  do  so." 4 

1036.  A  lien  confers  a  speoial  property  and  the  right  of 
possession,  and  if  the  holder  is  unlawfully  deprived  of  the  pos- 

1  §§SSJ3,  020;  Briggs  o.  Boston  &  Low-  ■  Edmondson  ».  NntUlJ,  17  C.  B.  (N. 

ell  H.  R.  Co.  S  Allen,  246,  S3  Am.  Dec  S.)  880. 

626  ;  Rodger*  v.  Groihe,  58  Fa.  St.  4U.  *  Longrtretf  v.  Pliile,  39  N.  J.   L.  63, 

»  Longatreet  e.  Fhile,  39  N.  J.  I*  63.  per  Knapp,  J. 

678 


3igitizeC  by  GOOgle 


AT   LAW   AND  IN  EQUITY.  [§§  1086,  1037. ' 

session  he  may  maintain  an  action  of  replevin  for  the  purpose  of 
reclaiming  it,  or  an  action  of  trespass  or  trover  for  damages. 

The  general  owner  cannot  maintain  trespass  either  against  the 
Hen-holder  or  a  third  person  for  the  property  subject  to  the  lien, 
so  long  as  the  Hen-bolder  remains  in  either  actual  or  constructive 
possession  ;  for  the  gist  of  the  action  is  an  injury  to  the  plaintiff's 
possession,  and,  the  possession  belonging  to  the  lien-holder,  he 
alone  can  maintain  trespass  for  the  property.1 

When  articles  subject  to  a  lien  are  taken  from  the  possession  of 
one  entitled  to  a  lien  upon  them,  the  general  owner  may  maintain 
trover  for  them,  and  the  lien  cannot  be  set  up  in  bar  except  by 
the  lien-holder  or  by  his  express  authority.  The  lien  cannot  be 
set  np  by  a  wrong-doer  to  defeat  the  action  of  the  general  owner.3 

1036.  Lien-holder's  measure  of  damages  in  trover  and 
trespass,  in  an  action  of  trespass  against  the  owner,  or  those  claim- 
ing under  him,  for  the  removal  or  destruction  of  the  goods,  is  com- 
pensation to  the  plaintiff  for  his  loss,  and  consequently  he  can 
recover  damages  only  to  the  extent  of  his  lien.8  There  is  a  distinc- 
tion to  be  observed  between  the  measure  of  damages  in  an  action 
against  the  general  owner  and  in  an  action  against  a  stranger; 
for,  while  in  the  former  case  he  can  recover  only  according  to  his 
special  interest,  in  the  latter  case  he  may  recover  the  full  value, 
though  exceeding  the  amount  of  his  lien.4  The  amount  recovered 
in  excess  of  the  lien  claim,  or  other  special  interest,  be  will  hold 
in  trust  for  the  general  owner. 

1037.  If  the  property  upon  which  it  is  sought  to  enforce 
a  lien  be  in  the  adverse  possession  of  a  third  person,  the  lien 
claimant  should  first  recover  possession  of  the  property,  or  should 
Bue  for  a  wrongful  conversion  of  it.     If  he  brings  an  action  to  en- 

i  Wilaon  b.  Martin,  40  Vt.  BB;  Cowing  "And  so  is  the  better  opinion  in  11  Hen. 

v.  Snow,  II  Mass.  415.  IV.  23,  that  he  who  hath  a  special  prop- 

3  Jones  v.  Sinclair,  2  N,  II.  319, 9  Am.  erty  of  the  goods  at  a  certain  time  shall 

Dec  75;  Bradley  o.  Spofford,  93  N.  H.  hare  a  general  action  of  trespass  against 

444,  55  Am.  Dec.  205.  him  who  hath  the  general  property,  and 
1  On  teal t  v.  Darling,  25  N.  J.  Eq.  443 ;  upon  the  evidence  damages  shall  be  miti- 

Ingeraoll  t>.  Van  liokkelin,  7  Cow.  670,  5  gated  ;  bat  clearly  the  bailee,  or  he  who 

Wend.    3!5;   Spoor  v.  Holland,  S  Wend,  hath  a  special  property,  shall  hare  a  gen- 

445,  24  Am.  Dec.  37 ;  Bnrdici  v.  Murrey,  era!  action  of  trespass  against  a  stranger, 
3  Vs.  302,  21  Am.  Dec.  588.  and  shall  recover  all  in  damages,  because 

•  Lyle   v.   Barker,   9  Binn.   457,  460;    that  be  is  chargeable  over." 
Heydon  and  Smith's  Case,  13  Coke,  69. 
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force  the  lien  without  milking  such  third  person  a  party  defendant 
and  obtains  judgment,  this  is  void  as  to  such  third  person.1 

1038.  Generally  a  court  of  equity  has  no  jurisdiction,  to 
enforce  a  common  law  lien  by  Bale  merely  because  there  is  no 
remedy  at  law,  or  because  the  retaining  of  possession  under  a 
passive  lien  involves  expense  or  inconvenience.  Generally  a  lien 
at  law  or  by  statute  can  be  enforced  only  under  express  statutory 
provisions.  An  equitable  form  of  procedure  may  be  expressly  pro- 
vided; but  in  the  absence  of  such  provision,  a  lien  cannot  be 
enforced  in  equity  unless  jurisdiction  is  acquired  under  well-estab- 
lished rules.8 

This  subject  was  ably  discussed  by  Vice-Chancellor  Wood  in 
the  High  Court  of  Chancery,  where  it  was  sought  to  enforce  a 
ship-builder's  common  law  lien  by  a  bill  in  equity.8  "  It  was 
argued,"  he  said,  "  that  to  create  a  mere  right  of  retainer,  involv- 
ing considerable  expenditure,  and  rendering  the  subject  of  the  lien 
utterly  useless  to  both  parties,  would  be  absurd  ;  and,  to  a  certain 
extent,  there  is  authority  to  show  that  this  is  not  the  law.  The 
case  referred  to,  of  a  horse  having  eaten  its  full  value,  is  one 
instance  of  a  right  of  sale  being  held  to  flow  from  a  lien.4  In  one 
statement  this  is  said  to  rest  on  the  local  customs  of  London  and 
Exeter,  but  elsewhere  it  is  treated  as  a  genera)  right.  Whatever 
the  law  may  be,  as  a  matter  of  fact,  it  is  certainly  very  common 
for  such  a  right  to  be  exercised;  for  advertisements  threatening 
to  sell  horses  or  other  chattels,  unless  removed  by  a  given  date, 
are  constantly  to  be  seen.  The  contention  was,  that,  as  a  corol- 
lary from  the  ease  I  have  referred  to,  there  followed  a  general 
rule  of  law,  that  wherever  the  retaining  of  a  chattel  under  a  lien 

1  Wingnrd  f.  Banning,  39  CaL  543.  Ibe  general  custom   of  the  whole  king- 

*  See  H  84,  US,  npra.  dom."    He  cites  among  the  other  case* 
■  Thames  Iron   Works  Co.  v.  Patent    Joues  e.  Pcarle,  1  Str.  517.   where,  -ia 

Derrick  Co.  1  J.  &  II.  93,  97.  trorer  for    three    horses,   the   defendant 

*  In  Bacon's  Abr.  (Liens,  IX)  it  is  said  pleaded  that  be  kept  a  public  inn  at  (ils* 
that,  "  by  the  custom  of  London  and  Exe-  tenburv,  and  that  the  plaintiff  was  a  car- 
ter, if  a  man  commit  a  hone  to  an  hostler,  rierand  used  to  set  np  his  bones  there, 
and  he  eat  out  the  price  of  his  bead,  the  and,  £36  being  due  to  him  for  the  keeping 
hostler  may  take  him  aa  hit  own,  upon  the  the  hones,  which  was  more  than  tbej 
reasonable  appraisement  of  four  of  his  were  worth,  be  detained  and  sold  then ; 
neighbors;  which  was,  it  seems,  a  custom  anil  on  demurrer  judgment  was  giren  for 
arising  from  the  abundance  of  traffic  with  the  plaintiff,  an  innkeeper  having  no  power 
strangers,  that  could  not  be  known,  to  to  sell  horses,  except  within  the  eltj  of 
charge  them  with  the  action.    But  the  inn-    London." 

keeper  hath  no  power  to  sell  the  horse,  bj 
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occasions  considerable  expense,  there  the  right  of  sale  must  arise. 
But  no  each  doctrine  has  ever  been  held,  and  the  authorities  on 
the  contrary  point  to  the  conclusion,  that  the  right  of  sale  cannot 
be  raised  on  the  mere  ground  of  expense  of  retaining  the  chattel 
which  is  the  subject  of  the  lien.  If  it  could,  it  would  arise  in 
every  case  of  a  lien  on  bulky  goods,  the  regaining  of  whicli  must 
involve  warehousing  expenses.  It  is  not  material  to  consider  how 
far  such  a  case  as  that  put  by  Story,  of  notice  being  given  that 
expense  is  being  incurred,  and  that  if  the  goods  are  not  removed 
they  will  be  sold,  may  hereafter  be  held  to  justify  a  sale,  because 
the  present  case  does  not  raise  such  a  question.  If  it  did,  it  would 
be  necessary  to  analyze  the  right  of  lien,  and  consider  whether  it 
amounts  to  anything  more  than  this,  —  that  a  person  who  chooses 
to  insist  on  the  right  of  retainer  which  the  law  gives,  and  is  will- 
ing to  put  up  with  any  inconvenience  which  may  be  the  conse- 
quence, is  at  liberty  to  do  so,  but  has  no  further  right.  Even 
though  Buch  an  arrangement  should  be  most  inconvenient  for  both 
parties,  it  does  not  follow  that  this  is  not  the  law." 

1039.  A  court  of  equity  has  Jurisdiction  to  enforce  a  lien 
when  matters  of  account  are  involved,  although  the  lien  may 
not  in  itself  be  an  equitable  lien.1  Thus,  where  a  landlord  re- 
served in  his  lease  a  lien  for  rent  upon  the  improvements  made  or 
to  be  made  by  the  lessee  on  the  demised  premises,  and  upon  the 
lessee's  interest  in  the  lease,  and  the  lien  is  enforcihle  against 
those  claiming  under  the  lessee,  and  the  lease  has  been  assigned 
and  the  premises  sublet,  there  is  such  necessity  for  taking  an 
account  as  to  bring  the  case  within  the  equitable  jurisdiction  of 
the  court.  If,  pending  the  bill  in  such  case,  rents  coming  to  the 
assignee  have  been  paid  into  court,  on  establishing  the  lien  the 
court  may  require  the  money  to  be  applied  to  the  rent  due  from 
the  assignee.  The  right  to  control  the  income  follows  as  a  se- 
quence from  the  right  to  enforce  the  lien.3 

1040.  But  the  mere  fact  that  after  the  sale  accounts  may 
require  adjustment  by  the  court  does  not  give  jurisdiction 
to  a  court  of  equity  to  decree  a  sale.8  There  is  no  right  to  an 
account  in  equity  where  the  debt  for  which  a  lien  is  claimed  is 
a  liquidated  debt  with  interest  which  is  a  mere  matter  of  calcula- 
tion.    "Even  if  the  lien  (in  such  case)  were  supposed  to  be  equiv- 

•  Tham«i  Iron  Work*  Co.  v.   1'atenl 
Derrick  Co.  1  J.  A.  U.  93. 
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alent  to  a  pledge,"  said  Wood,  V.  C,  "  it  would  be  only  a  pledge 
for  an  ascertained  sum,  and  no  accounts  would  be  necessary. 
Were  this  otherwise,  I  know  of  no  authority  for  saying  that  where 
the  pledgor  makes  no  claim  to  redeem,  and  the  pledgee  insists  on 
selling  hostilely,  this  court  acquires  jurisdiction  in  respect  of  the 
sale,  because  after  a  sale  there  may  be  some  possibility  of  ques- 
tions of  account  arising  such  as  to  require  the  aid  of  the  court 
...  If  such  a  jurisdiction  existed,  it  would  arise  in  all  cases  of 
pledges  of  chattels ;  and  I  am  not  aware  of  any  case  in  which 
relief  of  this  description  has  been  asked." 

1041.  In  a  few  States  it  is  held  that  a  court  of  equity  has 
Jurisdiction  to  enforce  liens  of  personal  property  generally. 
Thus,  it  was  held  in  Kentucky  that  a  court  of  equity  may  order 
the  sale  of  a  horse  belonging  to  an  innkeeper's  guest,  iu  satis- 
faction of  the  lien  upon  the  horse.1  In  Illinois  it  is  held  that 
Hens  for  the  enforcement  of  which  there  is  no  special  statutory 
provision  are  enforcible  only  in  equity.  This  is  true  not  only  of 
equitable  liens  but  also  of  all  statutory  liens,  except  when  the  lien 
is  in  the  nature  of  a  pledge,  and  possession  accompanies  the  lien. 
A  court  of  law  does  not  possess  the  means  of  enforcing  such  liens.1 

It  is  a  general  rule  that  all  persons  who  claim  an  interest  in 
property  on  which  a  lien  is  sought  to  be  foreclosed  should  be 
made  parties  to  the  suit.8  If  the  lien  be  limited  in  duration  to  a 
specified  time,  it  must  be  shown  affirmatively  that  the  proceeding 
to  enforce  it  was  commenced  within  that  time.4 

1042.  The  courts  of  the  United  States  have  jurisdiction  for 
the  enforcement  of  statutory  liens  wherever  the  citizenship  of 
the  parties  would  give  jurisdiction  in  other  cases.  This  jurisdic- 
tion, whether  at  common  law  or  in  equity,  is  not  derived  from 
the  power  of  the  State,  but  from  the  laws  of  the  United  States. 
The  United  States  courts  are  not  necessarily  confined  to  the  rem- 
edy prescribed  by  the  state  law ;  but  this  remedy  will  be  pursued 
if  it  be  substantially  consistent  with  the  ordinary  modes  of  proceed- 
ing used  on  the  chancery  side  of  these  courts." 

1043.  A  lien  valid  by  the  laws  of  one  State  is  not  lost  by 

1  Black  v.  Brennan,  5  Dunn,  310.  o.  Hall,  u  To*.  520,  547;  Trittipo  a.  Ed- 

*  Cairo  &  Vincenne*  ft.  R.  Co.  ■>.  Pack-    wards,  35  Ind.  467. 

ney,  78  111.  116.  *  Union    Slate  Co.  v.  Tilton,  73  Me. 

*  Jon™  on  Chattel  Mortgages,  §  783 ;    SO". 

Templeman  t>.  Gresham,61  Tex.  50;  Hall        *  Fitch  v.  Creigbton,  Si  How.  159. 
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taking  the  property  to  another  State.  Although  the  holder 
of  the  lien  can  enforce  it  only  in  accordance  with  the  laws  of  the 
State  under  which  the  lien  accrued,  yet  the  owner  of  the  property 
cannot  take  it  away  from  the  lien-holder.1  The  lien  is  as  perfect 
in  the  one  State  as  in  the  other,  bo  long  as  the  lien-holder  retains 
possession.  The  title  and  claim  under  the  lien  may  be  Bet  up  in 
defence  of  the  possession  wherever  these  may  be  assailed,  just  as 
the  title  under  a  mortgage  may  be  shown  in  defence  in  any  State 
to  which  the  mortgaged  property  may  be  taken.*  Whether  the 
lien-holder  could  maintain  an  action  in  another  State  against 
one  who  had  obtained  possession  of  the  property  wrongfully,  is 
another  question. 

1044.  A  lien  whioh  has  accrued  to  a  partnership  is  not 
lost  by  the  dissolution  of  the  firm,  and  the  assignment  by  one 
partner  to  the  other  of  his  interest  in  the  claim.  All  statutory 
proceedings  for  the  enforcement  of  the  claim  must  be  bad  in  the 
name  of  the  partnership.  It  is  a  general  principle  that  the  con- 
tinuing partner  takes  all  the  rights  of  the  firm,  and  may  exer- 
cise them  in  the  name  of  the  firm,  for  all  purposes  necessary  for 
their  enforcement  and  for  closing  up  the  joint  business.8 

A  lien  in  behalf  of  a  partnership  may  ordinarily  be  enforced 
by  a  petition  made  by  one  member  of  the  firm  for  and  in  behalf 
of  such  firm.1 

1045.  A  lien-holder  who  has  a  lien  upon  two  funds  or 
upon  two  pieces  of  property  for  IiIb  debt  is  not  allowed  to 
enforce  his  lien  in  such  a  way  as  to  exclude  the  lien  of  another 
who  has  a  lien  upon  only  one  of  the  funds  or  pieces  of  property ; 
bat  he  may  be  compelled  to  resort  in  the  first  instance  to  the 
fund  or  property  upon  which  the  other  has  no  lien,  if  that  course 
be  necessary  for  the  satisfaction  of  the  claims  of  both  lien-hold- 
ers.5 This  principle,  however,  is  only  applicable  where  the  lien- 
holder's  right  to  resort  to  both  funds  is  clear,  and-  not  seriously 
disputed,  and  where  the  remedies  available  for  reaching  and  apply- 
ing the  funds  are  reasonably  prompt  and  efficient.8  Thus,  a  lien- 
holder  will  not  be  compelled  in  the  first  instance  to  resort  to  the 

1  Jaqnith  0.  American  Express  Co.  60  N.  W.  Rep.  832;  Bennett  P.  Gray,  82  (la. 

N.  II.  61.  S9B,  9  S.  E.  Rep.  469. 

'  Jones  on  Chattel  Mortgage*,  §.  452.  *  Bruner's  Appeal,  7  Watta  &  8.  369 ; 

*  Batfield  v.  Wheeler,  14  Allen,  139.  Bryant  t>.  Stephens,  58  Ala.  636;  Goss  v. 

*  Garland  v.  Bickey,  75  Wig.  178,  43  Lester,  1  Wis.  43. 

»  Kidder  v.  Page,  28  N.  H.  38S. 
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personal  obligation  of  a  third  person,  who  would  probably  eon- 
test  his  liability  and  delay  the  collection  of  the  lien  debt.1 

1046.  Thie  equitable  principle  has  no  application  as  be- 
tween creditors  of  different  persons.  It  is  confined  to  cases 
where  two  or  more  persons  are  creditors  of  the  same  debtor,  and 
have  successive  demands  upon  the  same  property,  the  creditor 
prior  in  right  having  other  securities.  Thus,  a  landlord  having 
a  statutory  lien  for  his  rent  upon  the  crops  raised  upon  the 
rented  premises,  whether  raised  by  the  tenant  or  sub-tenant,  can- 
not be  compelled  to  bo  exercise  bis  statutory  right  as  to  protect 
or  benefit  another  person  who  may  bave  a  lien  on  the  crop  of 
the  under-tenant.1  A  landlord  having  sued  out  an  attachment 
to  enforce  such  a  lien  on  the  crops,  and  having  afterwards  re- 
leased the  attachment  on  the  crops  of  under-tenants  who  hud 
paid  their  rent  to  their  immediate  landlord,  does  not  thereby 
forfeit  or  impair  his  right  to  subject  other  portions  of  the  crop, 
or  to  proceed  against  a  third  person  who,  having  notice  of  the 
landlord's  lien,  has  received  and  sold  a  portion  of  the  crop.  The 
landlord  having  brought  an  action  against  a  merchant  who  bsd 
received  and  sold  some  of  the  products  raised  by  under-tenants, 
on  account  of  advances  made  to  them,  the  merchant  has  no  right 
to  insist  that  the  landlord's  demand  shall  be  credited  with  the 
value  of  the  crops  bo  released  from  attachment  by  the  landlord.5 
This*  sale  has  no  application  in  a  proceeding  at  law.  It  is  en- 
forced only  in  equity.* 

1047.  The  effect  of  the  enforcement  of  a  lien  upon  the 
rights  of  other  lien-holders  and  of  bona  fide  purchasers  de- 
pends largely  upon  the  nature  of  the  lien.  Possession  under  a 
common  law  lien  is  notice  of  the  rights  of  the  person  in  posses- 
sion, so  that  any  sale  of  the  property  by  the  general  owner,  or 
any  liens  upon  it  created  by  him,  must  be  subject  to  the  rights 
of  the  lien-holder  in  possession.     Whether  such  liens  take  pre- 

■  Block  t.  Latham,  63  Tex.  411.  his  own  aake,  a*  if  he  were  anrerr,  etc,  a 

1  Ex  parte  Kendal,   17  Vos.  514,  530.  right  to  compel  me  to  Kelt  payment  oi 

"  It  wag  never  Mid  that,  if  I  hare  a  de-  A.    It  mutt  be  established  that  it  i>  just 

raund  against  A  and  B,  that  a  creditor  of  and  equitable  tbat  A  ought  to  pa/  la  fat 

B  shall  compel  me  to  go  againat  A,  with-  ,/inl .  inttaact,  or  there  is   no  njiiity   to 

□at  more.    If  I  hare  a  demand  against  compel   a  man  to  go  against  A."     Per 

both,  the  creditors  of  B  have  do  light  to  Lord  Eldon. 

compel  me  to  aeek  payment  from  A,  if  *  Bobinaon  c.  Lehman,  71  Ala.  lOl. 

not  founded  Id  tome  equity,  giving  B,  for  '  Hunter  v.  Whitfield,  89  111.  i». 
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cedence  of  liens  already  existing  depends  upon  the  circumstances 
attending  the  creation  of  the  lien.1  Equitable  liens  and  liens 
by  contract,  where  the  possession  of  the  property  remains  with 
the  general  owner,  cannot  be  enforced  after  a  sale  to  a  bond  fide 
purchaser  without  notice.3  As  between  such  liens  and  other 
liens  upon  the  same  property,  much  depends  upon  the  priority 
in  time  at  which  the  Hens  come  into  existence.8  An  attorney 
who  has  obtained  a  judgment  for  his  client  has  priority  over  an 
assignee  of  the  judgment;  for  the  attorney  is  regarded  as  an 
equitable  assignee  of  the  judgment  from  the  time  it  was  ren- 
dered; and  under  the  statutes  of  many  of  the  States,  he  is  an 
equitable  assignee  of  the  cause  of  action,  so  that  his  lien  attaches 
from  the  commencement  of  the  suit.  Any  person  taking  an  as- 
signment of  the  cause  of  action,  or  of  the  judgment,  from  the 
client,  must  take  notice  of  the  attorney's  connection  with  the  suit, 
and  can  acquire  only  the  rights  of  the  assignor.4 

The  priority  of  statutory  liens  depends  for  the  most  part  upon 
the  terms  of  the  statutes  creating  them.  A  landlord's  statutory 
lien  generally  attaches  from  the  beginning  of  the  tenancy,  and 
any  person  dealing  with  the  tenant,  with  respect  to  the  property 
subject  to  the  lien,  must  take  notice  of  the  effect  of  the  statute.6 
Bnt  the  lien  is  generally  defeated  by  a  sale  made  by  the  tenant  to 
a  purchaser  for  value  and  in  good  faith.8  Priorities  under  statu- 
tory liens  are  also  affected  by  notice  arising  from  the  possession 
of  the  lien-holder.  Thus,  the  possession  of  animals  by  a  stable- 
keeper  or  agistor  is  constructive  notice  to  a  purchaser  of  his 
claim  to  a  lien,  just  as  possession  under  a  common  law  lien  is 
constructive  notice  of  the  claim  of  such  lien-holder. '' 

1048.  Rights  of  bona  fide  purchasers  for  value.  —  A  statu- 
tory lien  may  be  given  priority  by  the  express  terms  of  the  stat- 
ute. It  is  a  characteristic  feature  of  the  statutes  giving  liens  to 
lumbermen,  that  they  are  declared  paramount  to  all  other  liens 
or  claims  against  the  property.8  Whether  such  a  statute  gives  a 
lumberman  priority  from  the  time  the  labor  is  performed,  as 
against  a  subsequent  bond  fide  purchaser  as  well  as  against  the 
holders  of  other  claims  and  liens,  is  a  question  which  has  been 

1  Bee  S  7*4,  ntpra.  ■  See  §§  SS1-H0,  tapru. 

*  Sea  J  93,  supra.  *  See  «77-S8s,  npra. 

*  See  9  96,  ntpra.  '  See  §§  691-687,  mpta. 

*  See  9{  886-988,  jnipi-a.  ■  See  §§  704,  787,  mprn. 
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ably  discussed  and  determined  in  recent  cases  in  Michigan  and 
Wisconsin ;  and  it  is  beld  that  the  Hen  does  not  prevail  against 
a  bond  fide  purchaser  who  has  no  notice  of  it  through  the  claim- 
ant's possession  of  the  property,  or  his  filing  a  claim  or  petition 
under  the  statute,  or  through  actual  notice.1  The  language  of 
the  statutes  —  "all  other  claims  or  liens" — is  not  regarded  as 
broad  enough,  or  sufficiently  specific,  to  cover  the  claim  of  a  sub- 
sequent bond  fide  purchaser  for  value  without  notice. 

In  the  Wisconsin  case,  Mr.  Justice  Orton,  delivering  the  opin- 
ion of  the  court,  said : 2  "  The  language  would  have  to  be  forced 
beyond  its  natural  meaning  to  embrace  such  a  case  ;  and  we  do 
not  think  that  the  legislature  intended  such  a  meaning,  for  it  has 
omitted  the  use  of  language  to  express  it  as  against  the  well- 
known  policy  of  the  law  governing  the  transfer  of  personal  prop- 
erty, for  the  protection  of  bond  fide  purchasers,  in  an  open  market 
for  value,  without  notice  of  prior  claims  thereon.  .  .  .  The  para- 
mount importance  and  incalculable  value  of  personal  property  in 
these  modern  times  make  its  ready  and  easy  transfer  from  band 
to  hand,  and  the  protection  of  bond  fide  purchasers  thereof,  abso- 
lutely essential  to  our  modern  systems  of  trade  and  commerce. 
Secret  trusts,  liens,  and  incumbrances,  and  nnknown  and  con- 
cealed claims  and  interests,  in  and  upon  personal  property,  and 
especially  that  kind  of  personal  property  that  enters  so  largely 
into  the  general  commerce  of  a  country,  would,  if  enforced  by 
law,  work  the  greatest  injustice,  and  be  utterly  destructive  of  the 
greatest  financial  interest  that  any  country  can  have.  .  .  .  Logs, 
timber,  lumber,  including  boards,  shingle,  and  lath,  constitute 
most  valuable  and  important  articles  of  our  trade  and  commerce, 
and  are  readily  aud  necessarily,  and  almost  constantly,  being  trans- 
ferred and  sold,  in  wholesale  and  retail,  in  open  market,  and 
carried  and  scattered  over  vast  distances  by  land  and  water.  The 
interest  and  trade  are  too  vast  and  important  to  be  clogged,  im- 
peded, and  incumbered  by  secret  liens,  following  them  into  all  the 
distant  markets  of  the  land,  to  be  enforced  in  violation  of  such  s 

1  Hniflcy  v.  Haynes,  37  Mich.  S3S ;  An  Taylor   delivered    a    diluting    opinion. 

Sable   River  Boom   Co.   v,   Sanborn,  36  The  decision  of  the  conn,  m  delivered  l>y 

Mich.  3S8 ;  Smith  v.  Shell  Lake  Lumber  Mr.  Jnatice  Orton,  teems  to  be  in  aewri- 

Co.  68  Wis.  89,  31  N.  W.  Hep.  694.  Mice  with  sound  principle*  and  the  but 

1  Smith  c.  Shell  Lake  Lumber  Co.  68  precedents. 
Wit.  89,  31  N.  W.  Rep-  694.    Mr.  Justice 
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cardinal  principle  to  facilitate  and  protect  the  sale  of  personal 
property. 

"  In  view  of  tbeae  considerations  and  authorities,  what  is  the 
true  interpretation  of  oar  statutes  giving  to  laborers  thereon  a 
lien  upon  logs,  timber,  and  lumber?  What  is  the  object  or  pur- 
pose of  filing  a  claim  for  such  lien  in  the  office  of  the  clerk  of 
the  circuit  court  of  the  county  unless  it  be  for  notice  to  some- 
body ?  It  is  called  the  *  notice  of  such  lien.* 1  This  constructive 
notice  would  in  most  cases  be  the  only  notice  a  subsequent  pur- 
chaser would  be  likely  to  have.  If  be  has  actual  notice  or 
knowledge  of  such  facts  and  circumstances  as  to  imply  it,  or  to 
put  him  on  inquiry  of  such  liens,  then  he  is  not  an  innocent  or 
bond  fide  purchaser  as  against  them,  and  should  not  be  protected, 
and  will  not  be  by  a  reasonable  construction  of  the  statute.  The 
laborer,  wbile  be  is  working  upon  the  logs,  timber,  or  lumber, 
is  protected  by  the  notice  inherent  in  this  very  act  in  connection 
with  the  article  itself,  equivalent  to  possession  of  it,  as  in  common 
law  liens.  After  he  has  completed  his  labor  upon  it,  he  can  at 
once  file  his  claim,  and  his  protection  will  continue.  It  is  not  ne- 
cessary that  he  should  delay  his  remedy  until  the  article  has  been 
removed  and  gone  into  the  markets  of  the  country,  and  into  the 
hands  of  many  subsequent  purchasers  for  value  and  in  good  faith 
without  any  notice  whatever  of  bis  claim.  The  proper  meaning 
of  the  statute  would  seem  to  be  that  the  laborer  has  a  statutory 
lien  for  the  value  of  his  labor  upon  the  logs  or  lumber  from  the 
time  of  its  commencement.  But  it  ia  a  lien  that  he  must  claim 
in  the  way  provided  for,  or  he  will  be  held  to  have  waived  it. 
He  has  a  lien,  no  doubt,  against  all  the  world  having  actual  or  con- 
structive notice  of  it.  .  .  .  If  this  peculiar  language  of  our  stat- 
ute can  have  force  without  violating  the  great  principle  aod  clear 
public  policy  of  the  law  that  protects  bond  fide  purchasers  in 
the  usual  course  of  trade  for  value,  without  notice  of  the  lien, 
then  such  should  be  its  construction.  If  one  purchase,  before  the 
filing  of  the  claim,  with  notice  that  a  certain  person  has  worked 
upon  the  article  to  produce  it,  and  the  time  has  not  expired  for 
the  Sling  of  bis  claim,  it  would  seem  proper  that  he  should  take 
notice  of  such  a  laborer's  lien  upon  it.     Or  if  he  had  been  in- 

1  R.  S.  I8T8,  S  3341.    The  statute  an-    1883,  ch.  919;  since   amended   by  Lewi 
der  which    ihis  case  iiroee  iu  §§   3339-    1885,  ch.  469. 
SMS  of  B.  a  1678,  m  emended  by  Law* 
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formed  that  a  lien  existed,  or  had  such  knowledge  as  to  pat  him 
on  inquiry  of  it,  and  be  bound  to  bo  inquire,  he  could  scarcely 
be  called  a  bond  fide  purchaser  without  notice.  In  this  way  the 
laborer  can  have  ample  protection  of  his  lien,  without  any  infrac- 
tion of,  or  violent  exception  to,  the  general  law  which  protects 
subsequent  bond  fide  purchasers  without  notice." 

II.  By  Statute. 

1049.  By  recent  leginlation,  remedies  by  aale  have  been 
very  generally  provided  for  the  common  law  liens  and  for 
those  created  by  statute.  In  only  a  few  States,  however,  has 
legislation  reached  the  comprehensive  form  of  a  general  provision 
for  enforcing  all  liens,  or  all  similar  liens.  In  the  preceding 
chapters  have  been  given  the  statutory  provisions  applicable  to 
the  enforcement  of  the  different  liens ;  and  reference  has  been 
made  to  the  present  chapter  for  the  statutory  provisions  which 
are  of  general  application.  Much  of  the  legislation  on  the  sub- 
ject of  liens  has  been  fragmentary,  uncertain,  and  apparently 
experimental ;  and  it  is  to  be  hoped  and  expected  that  more 
comprehensive  and  better  considered  legislation  will  follow. 

1049  a.  Axi  aorta  Territory.1  —  When  possession  of  any  prop- 
erty by  one  claiming  a  lien  thereon  has  continued  for  twenty 
days  after  the  charges  have  accrued,  and  the  charges  bo  due 
have  not  been  paid,  it  is  the  duty  of  the  person  so  holding  such 
property  to  notify  the  owner,  if  in  the  county  where  the  prop- 
erty is,  to  come  forward  and  pay  the  same,  and  on  his  failure 
within  ten  days  after  such  notice  has  been  given  him  to  pay  said 
charges,  the  holders  of  said  property,  after  five  days'  notice,  may 
sell  said  property  at  public  auction  and  apply  the  proceeds  to  the 
payment  of  said  charges,  and  shall  pay  over  the  balance  to  the 
persona  entitled  to  the  same. 

1060.  Colorado.3 —  If  any  charges  doe  any  ranchman,  agistor, 
or  livery-stable  keeper,  or  to  any  keeper  of  a  hotel  or  boarding- 
house,  or  to  any  common   carrier  or  warehouseman,  or   to  any 

1  R.  S.  1887,  {  2292.     Thin  applies  to  and   not  called  for  by  the  consignee,  *• 

lien*  of  innkeeper*,  lirarj-etable  keepers,  Annol.  SUM.  1891,  |£  4562-4566. 

and  artisans.  And  for  a  special   statute   aathoriring 

3  Antiot.   Stats.    1891,   }}    3897-2866.  anj  commission  merchant  or  warehonte- 

For  a  special  itatuie  authorising  the  tale  man  U  cell  goods  on  which  he  has  nude 

of  gooda  received  bj  a  common  carrier,  advance*,  Me  Anno*.  Slat*.  1891,  §$  45S5, 

commission  merchant,  or  warenonaeznan,  4566. 
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mechanic  for  labor  upon  personal  property  for  which  a  lien  ia 
given,  bo  not  paid  within  thirty  days  after  the  same  becomes  due 
and  payable,  the  mechanic,  innkeeper,  agistor,  or  other  person  to 
whom  such  lien  is  given,  may  apply  to  any  justice  of  tbe  peace 
of  the  connty  wherein  he  resides  to  appoint  appraisers  to  appraise 
the  several  articles  of  personal  property  whereon  such-lien  is 
claimed.  Such  justice  shall  thereupon  appoint,  by  warrant  under 
his  hand,  three  reputable  householders  of  the  county,  not  inter- 
ested in  the  matter,  to  appraise  such  personal  property. 

The  appraisers  shall  be  sworn  by  the  justice,  and  shall  there- 
upon proceed  to  view  and  appraise  the  same,  and  shall  return 
their  appraisement,  wherein  shall  be  set  down  each  article  sepa- 
rately, within  ten  days  after  their  appointment. 

After  such  appraisement  is  made,  the  person  to  whom  such 
lien  is  given  may,  after  giving  ten  days'  prior  notice  of  the  time 
and  place  of  such  sale,  with  a  description  of  tbe  property  sold, 
by  publication  in  some  newspaper  published  in  the  connty  wherein 
he  resides  (or,  if  there  be  no  such  newspaper,  then  by  posting  in 
three  public  places  within  such  county),  and  delivering  to  the 
owner  of  such  personal  property,  or,  if  he  do  not  reside  in  the 
county,  transmitting  by  mail  to  him  at  his  usual  place  of  abode, 
if  known,  a  copy  of  such  notice,  proceed  to  sell  such  personal 
property,  or  so  much  thereof  as  may  be  necessary,  at  public  auc- 
tion, for  cash  in  hand,  at  any  public  place  within  such  county,  be- 
tween the  hours  of  ten  A.  H.  and  four  P.  M.  of  the  day  appointed ; 
and  from  the  proceeds  thereof  may  pay  the  reasonable  costs  of 
such  appraisement,  notice,  and  sale,  and  his  reasonable  charges 
for  which  he  has  his  lien,  together  with  the  reasonable  cost  of 
keeping  such  property  up  to  the  time  of  sale.  The  residue  of  the 
proceeds  and  of  the  property  unsold  he  shall  render  to  the  owner. 

No  such  sale  shall  be  made  for  less  than  two  thirds  of  the 
appraised  value  of  the  article  sold,  nor  except  upon  due  notice, 
as  required  by  preceding  section.  Every  such  sale  made  in  viola- 
tion of  tbe  provisions  of  this  section  shall  be  absolutely  void. 

At  such  sale  the  person  to  whom  such  lien  is  given  may  become 
the  purchaser. 

In  any  case  where  the  property  to  be  sold  cannot  conveniently 
be  sold  in  one  day,  the  sale  may  be  continued  from  day  to  day 
by  public  outcry  at  the  place  of  sale.  Upon  the  completion  of 
such  sale,  the  person   to  whom  the  lien   is   given   hereby  shall 
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cause  a  sale  bill  thereof  to  be  filed  with  the  justice  of  the  peace 
before  whom  such  appraisement  was  had,  in  which  shall  be  set 
down  the  euro  for  which  each  separate  article  of  property  was 
Bold,  and  the  name  of  the  purchaser.  The  justice  shall  record 
such  Bale  bill  in  his  docket,  and  preserve  the  original  thereof, 
together  with  the  appraisement. 

1061.  Delaware.1  —  Id  all  eases  in  which  commission  mer- 
chants, factors,  and  all  common  carriers,  or  other  persona,  have 
a  lien  upon  any  goods,  for  or  on  account  of  the  costs  or  expenses 
of  carriage,  storage,  or  labor  bestowed  thereon,  if  the  owner  or 
consignee  shall  fail  or  neglect  or  refuse  to  pay  the  charges  upon 
the  same  within  sixty  days  after  demand  thereof,  made  person- 
ally, or  at  his  last  known  place  of  residence,  it  shall  be  lawful 
for  the  person  having  such  lien  to  expose  such  goods,  wares, 
merchandise,  or  other  personal  property,  to  sale  at  public  auction, 
and  to  sell  the  same,  or  bo  much  thereof  as  shall  be  sufficient  to 
discharge  said  lien,  together  with  costs  of  sale  and  advertising. 
Notice  of  such  sale,  together  with  the  name  of  the  person  or  per- 
sons to  whom  such  goods  shall  have  been  consigned,  shall  first  be 
published  for  three  successive  weeks  in  a  newspaper  published  in 
the  county,  and  by  six  written  or  printed  handbills,  put  up  in  the 
most  public  and  conspicuous  places  in  the  vicinity  of  the  depot 
where  said  goods  may  be. 

1052.  Florida.2  —  Liens  upon  real  or  personal  property  are  en- 
forcible  by  persons  in  privity  with  the  owner,  —  1.  By  a  retention 
of  possession,  for  a  period  not  exceeding  three  months,  of  the  prop 
erty  upon  which  the  lien  has  attached,  by  the  person  entitled  to 
Buch  lien,  if  he  were  in  such  possession  at  the  time  the  lien  attached. 
2.  By  a  bill  in  equity.  3.  By  an  ordinary  suit  at  law,  and  the 
levy  of  the  execution  obtained  therein  on  the  property  on  which 
the  lien  is  held.  4.  By  a  suit  at  law,  in  which  the  declaration 
shall  state  the  manner  in  which  the  lien  arose,  the  amount  for 
which  the  lien  is  held,  the  description  of  the  property,  and  a 
prayer  that  the  property  be  sold  to  satisfy  the  Hen.  In  such  suit 
the  judgment  for  the  plaintiff  shall  be  a  personal  judgment  agains*. 
the  defendant,  as  well  as  declare  the  lien  upon  the  property,  de- 
scribing it;  and  shall  direct  execution  againat  such  property,  as 
well  as  against  the  property  generally  of  the  defendant.  If  any 
person  entitled  to  a  lien  under  this  chapter,  upon  personal  prop 
1  B.  Code  1874,  p.  667,  §§  1-3.  a  K.  a  1891,  £S  1744,  1T4S. 


make  a  demand  or  affidavit  thereof,  but  may  foreclose  without 
such  demand,  by  stating  on  oath  why  no  such  demand  was  made.1 

2.  It  must  be  prosecuted  within  one  year  after  the  debt  be- 
comes due. 

3.  The  person  prosecuting  snch  lien,  either  for  himself  or  as 
guardian,  administrator,  executor,  or  trustee,  must,  by  himself, 
agent,  or  attorney,  make  affidavit  before  a  judge  of  the  superior 
court,  or  the  ordinary  of  the  county  in  which  the  personal  prop- 
erty may  be,  or  the  defendant  may  reside,  showing  all  the  facts 
necessary  to  constitute  a  lien  under  this  code,  and  the  amount 
claimed  to  be  due.  If  the  amount  claimed  is  under  one  hundred 
dollars,  the  application  may  be  made  to  a  justice  of  the  peace, 
who  may  take  all  the  other  steps  hereinafter  prescribed,  as  in 
other  cases  in  bis  court.  Upon  such  affidavit  being  filed,  if  be- 
fore a  judge  of  the  superior  court,  or  the  ordinary,  with  the  clerk 
of  the  superior  court  of  said  county,  it  shall  be  the  duty  of  the 
clerk  of  the  superior  court,  or  the  justice  of  the  peace  if  in  bis 
court,  to  issue  an  execution  install  ter  against  the  person  owing 
the  debt,  and  also  against  the  property  on  which  the  lien  is 
claimed,  or  which  is  subject  to  said  lien,  for  the  amount  sworn 
to,  and  the  costs ;  which  execution,  when  issued,  shall  be  levied 
by  any  sheriff  of  this  State,  or  bailiff,  if  the  amount  be  less  than 
one  hundred  dollars,  on  such  property  subject  to  said  lien,  under 
the  same  rules  and  regulations  as  other  levies  and  sales  under 
execution. 

4.  If  the  person  defendant  in  such  execution,  or  any  creditor 
of  such  defendant,  contests  the  amount  or  justice  of  the  claim, 
or  the  existence  of  such  lien,  he  may  file  his  affidavit  of  the  fact, 
setting  forth  the  grounds  of  such  denial,  which  affidavit  shall 
form  an  issue  to  be  returned  to  the  court  and  tried  as  other 
causes. 

5.  If  only  a  part  of  the  amount  claimed  is  denied,  the  amount 
admitted  to  be  due  must  be  paid  before  the  affidavit  shall  be 
received  by  the  officer. 

1  Ah  io  demand  and  affidavit,  see  Oil-  and  where  (he  execution  is  levied  upon 
licit  r.  Marshal],  56  Ga.  1*8;  Moore  «.  personal  properly  only ;  and  the  fact,  that 
Martin,  58  Ga.  41 1  ;  Lindsay  v,  Lowe,  64  (be  clerk  in  issuing  it  inserted  therein  the 
Ga. 438.  An  affidavit  is  anfucient  which  words  "lands  and  tenement!"  does  not 
seeks  to  foreclose  a  laborer's  lien  in  a  vitiate  the  execution  ss  to  the  persona! 
summary  manner,  not  against  land,  but  property.  Diion  r.  Williams,  8S  Caa^  105, 
against   the  property   of  the    defendant,    9  S.  E.  Rep.  46ft. 
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vine  the  law  of  liens,1  may  enforce  such  lien  by  a  sale  of  the 
property,  on  giving  to  the  owner  thereof,  if  he  and  his  residence 
be  known  to  the  person  having  such  lien,  ten  clays'  notice,  in 
writing,  of  the  time  and  place  of  such  sale ;  and  if  said  owner 
or  bis  place  of  residence  be  unknown  to  the  person  having  such 
lien,  then  upon  his  filing  his  affidavit  to  that  effect  with  tbe 
clerk  of  the  county  court  in  the  county  where  said  property  is 
situated ;  notice  of  said  sale  may  be  given  by  publishing  the 
same  once  in  each  week  for  three  successive  weeks  in  some  news- 
paper of  general  circulation  published  in  said  county,  and  out 
of  the  proceeds  of  said  sale  the  costs  and  charges  for  adver- 
tising and  making  the  same,  and  the  amount  of  said  lien,  shall 
be  paid,  and  the  surplus,  if  any,  shall  be  paid  to  the  owner  of 
said  property. 

1055.  Maine.2  —  Whoever  has  a  lien  on  any  stock,  or  certifi- 
cate thereof,  bond,  note,  account,  or  other  chose  in  action,  or  an; 
other  personal  property  in  his  possession,  may  enforce  it  by  a  sale. 
The  person  claiming  the  lien  may  file  in  the  Supreme  Judicial 
Court  in  the  county  where  he  resides,  or  in  the  office  of  the  clerk 
thereof,  a  petition  briefly  setting  forth  the  nature  and  amount  of 
his  claim,  a  description  of  the  article  possessed,  and  the  name  and 
residence  of  its  owners,  if  known  to  him,  and  a  prayer  for  process 
to  enforce  his  lien. 

After  service  of  notice  in  the  manner  provided,  at  the  time 
fixed  in  the  notice,  any  party  interested  in  the  article  as  owner, 
mortgagee,  or  otherwise,  may  appear,  and  after  appearance  the 
proceedings  shall  be  the  same  as  in  an  action  on  the  case  in 
which  the  petitioner  is  plaintiff  and  tbe  party  appearing  is  de- 
fendant. 

If,  in  the  opinion  of  the  court,  the  article  on  which  the  lien  is 
claimed  is  not  of  sufficient  value  to  pay  the  petitioner's  claim, 
with  the  probable  costs  of  suit,  the  court  may  order  the  persons 
appearing  in  defence  to  give  bond  to  the  petitioner,  with  sufficient 
sureties  approved  by  the  court,  to  pay  such  costs  as  are  awarded 
against  him,  so  far  as  they  are  not  paid  out  of  the  proceeds  of 
the  articles  on  which  the  lien  is  claimed. 

1  Annot.  Stat.  18B5,  ch.  S3,  approved  Innkeepers'  liens,  §  531,  "pro. 

March  25,  1874.  Landlords'  liens,  £  631,  tupra. 

*  R.  S.  1883,  ch.  91,  §§  47-5S.  LiveTr-toblake*pers'liens,£6ea.*»pra- 

As  to  sale  of  unclaimed  goods  left  with  Lumbermen's  liens,  §5  T10,  Til,  tupra. 

carriers,  see  K.  S.  1883,  ch.  62,  ££  8-10.  Mechanics'  liens,  £  761,  npra. 
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business,  for  an  order  for  the  sale  of  the  property  in  satisfaction 
of  the  debt.1 

The  court  or  justice  shall  thereupon  issue  a  notice  to  the  owner 
of  the  property  to  appear  at  a  time  and  place  designated,  to  show 
cause  why  the  prayer  of  the  petition  should  not  be  granted; 
which  notice  shall  be  served  by  delivering*  to  the  owner,  or  by 
leaving  at  his  usual  place  of  abode,  if  within  tbe  commonwealth, 
a  copy  thereof  fourteen  days  before  the  day  of  hearing ;  and  a 
return  of  the  service  shall  be  made  by  some  officer  authorised  to 
serve  civil  process,  or  by  some  other  person  with  an  affidavit  to 
the  truth  of  the  return.2 

If  tbe  owner  is  unknown,  the  application  may  be  made  sixty 
daye  after  tbe  money  becomes  due,  and  a  notice  may  issue  "to 
the  unknown  owner  "  describing  the  property.  If  the  owner  re- 
sides out  of  the  commonwealth,  or  is  unknown,  notice  may  be 
given  by  a  publication  of  the  order  in  the  manner  prescribed  lor 
tbe  publication  of  notices  in  section  seven. 

If  the  owner  makes  default  at  the  time  appointed,  or  if  upon 
a  hearing  of  the  parties  it  appears  that  a  lien  exists  upon  tbe 
property,  and  that  the  property  ought  to  be  sold  for  the  satisfac- 
tion of  tbe  debt,  the  court  or  justice  may  make  an  order  for  that 
purpose,  and,  if  no  appeal  is  taken,  the  property  may  be  Bold  in 
conformity  therewith.  Any  surplus  of  the  proceeds  of  the  sale. 
after  satisfying  the  debt  and  all  costs  and  charges,  shall  be  paid 
to  the  owner  upon  demand. 

The  court  or  justice  may  ascertain  the  amount  due  up  to  the 
time  of  the  entering  of  the  order,  and  may  make  a  record  thereof. 

Either  party  may  appeal  from  the  final  order  of  the  court  or 
justice  in  the  same  manner  as  in  other  civil  cases,  and  the  case 
shall  be  heard  and  determined  in  the  court  above,  and  such  order 
made  as  justice  may  require.  If  tbe  respondent  appeals,  he  shall 
recognize  for  the  prosecution  of  his  appeal,  and  for  the  payment. 

i  No  time  being  fixed  by  the  statute  for  hare  the  property  returned,  he  em  p*J 

the  commencement  of  proceedings  to  en-  the  debt  unit  claim  the  propenj  it  aw 

force  the  lien,  a  petition  may  be  an  stained  time.     Busfklil    v.   Wheeler,   H  Allu, 

though  not  commenced  for  more  than  two  139. 

yeara,  and  though  no  written  demand  for  a  The  notice  issued  00  the  perition  need 

payment  whs  made  for  more  than  fifteen  not  let  forth  a  statement  in  detail  of  Ik 

months,  after  the  completion  of  the  work,  work  done  and  money  expended  for  wbkb 

The  general    owner   has  no   occasion    to  a  lien  fi  claimed.     Bnau'eld  i'.  Wbeeltr,  1* 

complain  of  delay;  for  if  he  wishes  to  Allen,  139. 
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if  judgment  is  rendered  against  him,  of  any  balance  of  the 
debt,  with  costs,  which  may  remain  unsatisfied  after  a  Bale  of 
the  property. 

The  prevailing  party  shall  recover -his  costs,  and  the  court  or 
justice  may  issue  execution  therefor. 

When  a  lien  upon  live  animals  is  sought  to  be  enforced,  the 
application  by  petition  may  be  made  at  the  expiration  of  ten  days 
after  a  demand  in  writing  instead  of  at  the  expiration  of  sixty 
days,  as  therein  required ;  and  the  notice  issued  thereon  may  be 
served  seven  days  before  the  hearing,  instead  of  fourteen  days,  as 
required  by  section  twenty-five.1 

1067,  New  Hampshire.2  —  Any  person  having  a  lien  on  any 
personal  property,  by  pledge  or  otherwise,  where  no  time  is  lim- 
ited for  the  payment  of  the  debt  or  redemption  of  the  property, 
may  sell  the  same,  or  so  much  thereof  as  is  needful,  at  auction, 
notice  thereof  being  given  as  hereinafter  required,  and  from  the 
proceeds  reimburse  himself  for  said  debt  and  the  expenses  inci- 
dent to  such  sale. 

If  a  time  is  limited  for  the  payment  of  such  debt  or  the  re- 
demption of  such  property,  the  property  may  be  sold  at  any  time 
after  the  expiration  of  said  time,  upon  like  notice,  provided  the 
same  shall  not  be  in  conflict  with  the  terms  of  the  contract  under 
which  it  is  bolden. 

Notice  of  such  sale  shall  be  given  by  posting  notices  thereof 
in  two  or  more  public  places  in  the  town  where  such  property  is 
situate,  and,  if  the  value  of  the  property  exceeds  one  hundred 
dollars,  by  publishing  notice  thereof  three  weeks  at  least  before 
the  sale. 

A  notice  of  such  sale  shall  be  served  upon  the  pledgor  or  gen- 
eral owner,  if  resident  in  the  county,  the  same  number  of  days 
before  the  sale,  stating  in  writing  the  time  and  place  of  sale,  the 
property  to  be  sold,  and  the  amount  of  the  lien  thereon. 

The  balance  of  the  proceeds  of  such  sale,  if  any,  after  pay- 
ment of  the  amount  of  such  lien  or  pledge  and  the  reasonable 

>  It  ii  expreaal  j  provided  that  boarding-  S.  ch.  192,  g  32.    As  to  the  Application  of 

house  keepers  may  enforce  theirliBnsnnder  the  statute  to  lien ■  of  carriers,  see  Briggs 

(he  foregoing  provisions.     P.  8.  ch.  1 92,  v.  Boston  &  Lowell  K.  It.  Co.  6  Allen,  246, 

S  31.     A  lien  for  pasturing,  boarding,  Or  S3  Am.  Dec.  696. 
keeping  horses  or  other  domestic  animals         *  Pub.  Slats.  1891,  ch.  141,  §§  3-8. 
may  be  enforced  in  the  same  manner.     P. 
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expenses  incident  to  such  sale,  nball  be  paid  to  the  pledgor,  gen- 
eral owner,  or  person  entitled  thereto,  on  demand. 

The  holder  of  such  lien  shall  cause  a  copy  of  such  notices  and 
affidavits  of  service,  with  an  account  of  such  sale,  and  the  fees 
and  charges  thereon,  to  be  recorded  in  the  books  of  the  town 
where  such  sale  ia  had,  and  a  certified  copy  thereof  may  be  used 
in  evidence. 

1057  a.  New  Mexico  Territory.1  —  Innkeepers,  livery-stable 
keepers,  landlords,  and  common  carriers  may  enforce  their  liens  as 
follows:  After  the  debt  for  which  tbe  lien  is  claimed  becomes 
due  and  payable,  those  who  are  entitled  to  a  lien  may  serve  the 
party  or  parties,  against  whom  the  lien  is  sought  to  be  enforced, 
with  a  written  notice,  setting  forth  the  amount  of  the  indebted- 
ness, upon  what  account  or  cause  tbe  same  accrued,  and  that,  if 
tbe  same  is  not  paid  within  ten  days  after  the  service  of  said 
notice,  the  property  will  be  advertised  and  sold  to  satisfy  said 
indebtedness. 

If  default  be  made  in  the  payment  of  the  debt,  after  notice  as 
provided  above,  then  it  shall  be  lawful  for  the  lien  claimant  or 
creditor,  as  herein  provided,  to  advertise  nnd  sell  such  property  at 
public  auction  to  the  highest  bidder  for  cash,  after  giving  twenty 
days'  notice  of  such  sale  by  at  least  six  handbills  posted  up  in 
public  places  in  the  county  in  which  such  sale  is  to  be  made; 
such  notices  of  sale  shall  set  forth  the  time  and  place  of  sale,  and 
a  description  of  the  property  to  be  sold. 

After  sale,  the  proceeds  of  such  sale  shall  be  applied  to  the 
payment  of  tbe  costs  of  advertising  and  making  the  sale  and  sat- 
isfaction of  the  demand  of  the  lien  claimant,  and  the  residue,  if 
any,  shall  be  refunded  to  the  lien  debtor :  provided,  that  tbe  lien 
claimant  shall  not  be  precluded  from  bidding  on  or  purchasing 
the  property  at  such  sale. 

1067  6.  North  Dakota  and  South  Dakota.* — An  action  to 

■  Comp.LD.wEi  1884, §5  1513-1  MS,  M670.  clianics  and  artisans  for  making  ur  repair- 

1  Cades  1883,  §§  674,  675  of  Code  of  Ing  any  article  of  personal  property,  an 

Civil  Procedure.  J  782,  tupra. 

ForstatulcaiithoriiingcarrierBtosellun-         A  justice  of  the  peace  has  jurisdiction 

claimed  goods,  we  Civ.  Code,  §  1228  a,  b,  c.  of  such  action,  where  the  amount  of  tbe 

For  a  special  statute  for  the  enforcement  lien  claimed  it  lea*  than  one  hundred  dol- 

of  an  innkeeper's  lien,  aee  §  628,  tupra.  lars,  concurrent  with  the  District  Court. 

As  to  liens  of  livery-stable  keepers  and        Any  other  existing  right  or  rented;  to 

agistors,  Fee  §  662,  supra.  foreclose  or  enforce  a  lien  upon  a  chattel 

As  to  the  enforcement  of  liens  of  me-  is  not  affected  by  these  provisions- 
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foreclose  a  lien  upon  a  chattel  may  be  maintained  by  an  inn- 
keeper, board ing-h on se  keeper,  mechanic,  workman,  bailee,  or 
other  person  having  a  lien  at  common  law  or  under  the  statutes 
of  this  territory.  A  judgment  in  favor  of  the  plaintiff  must  spe- 
cify the  amount  of  the  lien,  and  direct  a  sale  of  the  chattel,  to  sat- 
isfy the  same  and  costs,  by  the  sheriff  or  other  officer  of  the  court, 
in  like  manner  as  when  the  sheriff  sells  personal  property  under 
execution,  and  the  application  by  him  of  the  proceeds  of  the  sale, 
less  his  fees  and  expenses,  to  the  payment  of  the  judgment  and 
costs.  The  judgment  must  also  provide  for  the  payment  of  the 
surplus  to  the  owner  of  the  chattel,  and  for  the  safe-keeping  of 
such  surplus,  if  necessary,  until  it  is  claimed  by  him. 

1068.  Oregon.1  —  Liens  of  mechanics  and  laborers,  common 
carriers,  agistors,  and  warehousemen  are  enforced  as  follows :  If 
their  just  and  reasonable  charges  be  not  paid  within  three  months 
after  the  care,  attention,  and  labor  shall  have  been  performed  or 
bestowed,  or  the  materials  or  food  shall  have  been  furnished,  the 
person  having  such  lien  may  proceed  to  sell  at  public  auction  the 
property  on  which  a  lien  is  given,  or  a  part  thereof  sufficient  to 
pay  such  just  and  reasonable  charges.  Before  selling,  he  shall 
give  notice  of  such  Bale  by  advertisement  for  three  weeks  in  a 
newspaper  published  in  the  county,  or  by  posting  up  notice  of 
such  sale  in  three  of  the  most  public  places  in  the  city  or  pre- 
cinct, for  three  weeks  before  the  time  of  snch  sale,  and  the  pro- 
ceeds of  such  sale  shall  be  applied,  first,  to  the  discharge  of  such 
lien,  and  the  cost  of  keeping  and  Belling  such  property,  and  the 
remainder,  if  any,  shall  be  paid  over  to  the  owner  thereof :  pro- 
vided, that  nothing  herein  contained  shall  be  so  construed  as  to 
authorize  any  warehouseman  to  sell  more  of  any  wool,  wheat, 
oats,  or  other  grain  than  sufficient  to  pay  charges  due  said  ware- 
houseman on  such  wool,  wheat,  oats,  or  other  grain  ;  and  provided 
further,  that  if  any  such  warehouseman  shall  sell,  loan,  or  dispose 
of  in  any  manner,  without  consent  of  the  owner  thereof,  of  any 
such  wool,  wheat,  oats,  or  other  grain,  he  shall,  for  each  and  every 
offence,  forfeit  and  pay  to  the  owner  of  such  wool,  wheat,  oats,  or 
other  grain,  a  sum  equal  to  the  market  value  thereof,  and  fifty  per 

1  Lava  1STS,  p.  102,  §§  1-4 ;  a  Hill's  storage,  see  Aiinot,  Laws,  1892,  jf  8713- 

AnnoUted  Lane,  1893,  j§  36S5,  3686.  3739. 

As  to  sale  of  property  left  with  forward-  A*  to  lu  mt>ermen'a  liens,  see  §  716,  su- 
ing merchant,  wharfinger,  warehouseman,  pro,  and  3  Hill's  Annotated  Laws,  1B87, 
lav ura -tee per.  Or  keeper  of  any  depot  for  f§  3687-3689. 
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cent,  of  said  market  value  in  addition  as  a  penalty,  the  market 
value  to  be  the  price  such  article  or  articles  bear  at  the  time  the 
owner  thereof  determines  to  sell  the  same,  such  value  and  penalty 
to  be  recovered  by  an  action  at  law. 

These  provisions  shall  not  interfere  with  any  special  agreement 
of  the  parties. 

1069.  Pennsylvania.1  —  A  commission  merchant,  factor,  com- 
mon carrier,  or  other  person  having  a  lien  for  the  expenses  of 
carriage,  storage,  or  labor  bestowed  upon  any  goods,  wares,  mer- 
chandise, or  other  property,  for  or  on  account  of  the  costs  or 
expenses  of  carriage,  storage,  or  labor  bestowed  on  such  goods, 
wares,  or  merchandise,  if  the  owner  or  consignee  of  the  same  shall 
fail  or  neglect  or  refuse  to  pay  the  amount  of  charges  upon  any 
such  property,  goods,  wares,  or  merchandise,  within  sixty  days 
after  demand  thereof,  made  personally  upon  such  owner  or  con- 
signee, then  and  in  such  case  it  shall  and  may  be  lawful  for  any 
such  commission  merchant,  factor,  common  carrier,  or  other  per- 
son having  such  lien  as  aforesaid,  after  the  expiration  of  said 
period  of  sixty  days,  to  expose  such  goods,  wares,  merchandise,  or 
other  property  to  sale  at  public  auction,  and  to  sell  the  same,  or 
so  much  thereof  as  shall  be  sufficient  to  discharge  said  Hen. 

1069  a.  Tennessee.2  —  Any  and  all  liens  given  by  statute  in 
this  State  on  personal  property,  where  no  method  of  enforcing 
the  same  has  been  heretofore  prescribed  by  statute  law,  may  be 
enforced  by  original  attachment  issued  by  any  justice  of  the 
peace,  or  court  having  jurisdiction  of  the  amount  claimed  to  be 
due,  on  affidavit  that  the  debt  is  due  and  unpaid,  to  be  levied  on 
the  property  upon  which  the  lien  exists,  be  it  either  in  the  hands 
of  the  creditor,  owner,  or  other  party  not  an  innocent  purchaser. 

1060.  Texas." — Liens  in  favor  of  the  proprietors  of  hotels 
and  boarding-bouses  and  of  livery-stables,  and  in  favor  of  me- 
chanics for  labor  upon  personal  articles,  may  be  foreclosed  as 
follows :  —  * 

When  possession  of  any  of  the  property  nnder  either  of  such 

1  Brighlly's  Pur.  Dig.  1883,  p.  ?66,  g§  6-  *  Acli  1 S89,  ch.  1 2. 

8;  also  p.  1059,  g  1-3.  *  Civ.  Stats.  1888,  art*.  3186-3189. 

As  to  the  enforcement  of  innkeepers'  As  to  sale  of  unclaimed  good«  left  «i" 

liens,  tee  §  637.  supra.  curriers,  see  Code  1884,  SI  278S-S791- 

Landlords'  liens,  §§  632,  033,  supra.  As  to  landlords'  liens,  tee  }  633,  *«P™- 

Li  very -stable  keepers'  liens,  §  676,  *u-  Ai  to  mechanics'  and  arusana' lien*.  ■" 

pro.  J  778,  supra. 
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liens  has  continued  for  sixty  days  after  the  charges  accrne,  and 
the  charges  so  due  have  not  been  paid,  it  shall  be  the  duty  of 
the  persons  so  holding  said  property  to  notify  the  owner,  if  in  the 
State  and  his  residence  be  known,  to  come  forward  and  pay 
the  charges  due,  and,  on  his  failure  within  ten  days  after  such 
notice  has  been  given  him  to  pay  said  charges,  the  persons  so 
holding  said  property,  after  twenty  days'  notice,  are  authorized 
to  sell  said  property  at  public  sale,  and  apply  the  proceeds  to  the 
payment  of  said  charges,  and  shall  pay  over  the  balance  to  the 
person  entitled  to  the  same. 

If  the  owner's  residence  is  beyond  the  State  or  is  unknown, 
the  person  holding  said  property  shall  not  be  required  to  give 
the  ten  days'  notice  before  proceeding  to  sell.  If  the  person  who 
is  legally  entitled  to  receive  the  balance  mentioned  is  not  known, 
or  has  removed  from  the  State  or  from  the  county  in  which  euch 
repairing  was  done,  or  such  property  was  so  held,  it  shall  be  the 
duty  of  the  person  so  holding  said  property  to  pay  the  balance 
to  the  county  treasurer  of  the  county  in  which  said  property  is 
held,  and  take  his  receipt  therefor. 

Whenever  any  balance  shall  remain  in  the  possession  of  the 
county  treasurer  for  the  period  of  two  years  unclaimed  by  the 
party  legally  entitled  to  the  same,  such  balance  shall  become  a 
part  of  the  county  fund  of  the  county  in  which  the  property  was 
so  sold,  and  shall  be  applied  as  any  other  county  fund  or  money 
of  such  county  is  applied  or  used. 

1060  a.  Utah  Territory.1  —  Liens  of  livery-stable  keepers,  inn- 
keepers, warehousemen,  and  mechanics  are  enforced  as  follows: 
If  the  charges  for  which  a  lien  is  given  be  not  paid  within  thirty 
days  after  the  same  became  due  and  payable,  the  person  to  whom 
such  lien  is  given  may  apply  to  any  justice  of  the  peace  of  the 
county  wherein  he  resides  to  appoint  appraisers  to  appraise  the 
several  articles  of  personal  property  whereon  such  lien  is  claimed. 
Such  justice  ehall  thereupon  appoint  by  warrant  under  his  band 
three  reputable  householders  of  the  county  not  interested  in  the 
matter  to  appraise  such  property.  After  the  appraisement  is 
made,  notice  of  sale  must  be  given  as  specified,  and  the  property 
is  then  sold  at  public  auction  for  cash,  and  the  proceeds  applied 
to  the  payment  of  the  charges  which  are  a  lien  upon  the  property. 
The  lien-holder  may  become  a  purchaser  at  the  sale. 
1  L*wi  1890,  ch.  50. 
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1060  b,  Virginia.1  —  Liens  of  mechanics,  innkeepers,  livery- 
stable  keepers,  and  all  bailees3  baring  liens  at  common  lav  cm 
personal  property,  may  be  enforced  as  follows :  If  the  debt  for 
which  the  lien  exists  be  not  paid  within  ten  days  after  it  is  due, 
and  the  value  of  tbe  property  affected  does  not  exceed  twenty  dol- 
lars, the  lien-holder  may  sell  tbe  property,  or  so  much  as  may  be 
necessary,  by  public  auction,  for  cash,  and  apply  the  proceeds  to 
the  satisfaction  of  the  debt  and  expenses  of  sale,  and  the  surplus, 
if  any,  he  shall  pay  to  the  owner  of  the  property.  Before  mak- 
ing such  sale,  he  shall  advertise  the  time,  place,  and  terms  thereof, 
in  such  manner  as  to  give  publicity  thereto,  and  also  give  to  the 
owner,  if  he  be  in  tbe  county  or  corporation,  ten  days'  written 
notice  of  the  same,  and  of  the  amount  claimed  to  be  due.  If  the 
owner,  cannot  be  found  in  such  eonnty  or  corporation,  posting  the 
notice  at  three  public  places  therein  shall  be  sufficient  service 
thereof. 

1060  c.  Wisconsin."  —  Liens  of  mechanics,  innkeepers,  livery- 
atnble  keepers,  consignees,  factors,  and  bailees  for  hire,  carriers, 
warehousemen,  or  others,  nnder  the  common  law,  may  be  enforced 
as  follows:  In  case  such  debt  remains  unpaid  for  three  months, 
and  the  value  of  the  property  does  not  exceed  one  hundred  dol- 
lars, the  lien-holder  may  sell  such  property  at  public  auction,  and 
apply  tbe  proceeds  of  such  sale  to  tbe  payment  of  the  amount 
due  him,  and  tbe  expenses  of  such  sale.  Notice,  in  writing,  of 
the  time  and  place  of  such  sale,  and  of  the  amount  claimed  to  be 
due,  shall  be  given  to  the  owner  of  such  property  personally,  or 
by  leaving  the  same  at  his  place  of  abode,  if  a  resident  of  this 
State,  and,  if  not,  by  publication  thereof,  once  in  each  week,  for 
three  weeks  successively,  next  before  the  time  of  Bale,  in  some 
newspaper  published  in  the  county  in  which  such  lien  accrues,  if 
there  be  one,  and,  if  not,  by  posting  such  notice  in  three  public 
places  in  such  county.  If  such  property  exceed  in  value  one  hun- 
dred dollars,  then  such  lien  may  be  enforced  against  tbe  same  by 
action  in  any  court  having  jurisdiction. 

1060  d.  Washington.4  —  Whenever  property  upon  which 
charges  for  advances,  freight,  transportation,  wharfage,  or  storage 
are  due  and  unpaid,  and  there  is  a  lien,  shall  remain  and  he  held 

1  Code  1887,  £  S491.     See  the  atatute  *  Except carrier!,* 

for  provisions  about  suit  and  trying  the  1 223  of  the  Code. 

validity  of  the  lien.  *  Aaoot  Stats. 
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in  store  by  the  person  or  persons  in  whose  favor  such  lien  exists 
uncalled  for,  it  shall  be  lawful  for  such  person  or  persons  to  cause 
soch  property  to  be  sold,  after  notice. 

1060  e.  Wyoming.1  —  Liens  of  mechanics,  livery-stable  keep- 
ers, carriers,  and  warehousemen  are  enforced  in  the  following 
manner :  If  any  charges  for  which  a  lien  is  given  by  the  preced- 
ing sections  be  not  paid  within  thirty  days  after  the  same  become 
due  and  payable,  the  mechanic  or  other  person  to  whom  such  lien 
is  given  may  apply  to  any  justice  of  the  peace  of  the  county 
wherein  he  resides  to  appoint  appraisers  to  appraise  the  several 
articles  of  personal  property  on  which  such  lien  is  claimed.  Such 
justice  shall  thereupon  appoint  by  warrant,  under  his  hand  and 
seal,  three  disinterested  householders  of  tlje  county  to  appraise 
such  personal  property.  Ten  days*  notice  must  be  given  of  tho 
time,  place,  and  terms  of  sale,  together  with  the  description  of 
the  property.  The  sale  must  be  at  public  auction  for  cash,  and 
from  the  proceeds  the  lien  and  reasonable  costs  are  paid.  No  sale 
shall  be  made  for  less  than  two  thirds  of  the  appraised  value  of 
the  article  sold.  The  person  to  whom  the  lien  is  given  may  be- 
come a  purchaser.  No  mortgage  on  personal  property  is  valid  an 
against  the  rights  of  any  person  entitled  to  such  lien.  No  lii'ii 
upon  personal  property  shall  be  valid  as  against  an  innocent  mm 
bond  fide  purchaser  without  notice  thereof  before  making  payment 
for  the  property. 

1  B.  S.  1SBT,  S§  1473-  1+85  ;  Ltiwi  1888,  ch.  IS. 
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